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SECOND    EDITION,   ENLARGED. 


**Tbe  task  was  one  of  the  utmost  difficulty,  and,  upon  th«  whole,  Mr.  Wharton 
bat  achieved  it  in  a  creditable  manner.  Law  students  will. find  it  of  the  utmost 
utility,  for  there  is  scarcely  any  subject  relating  to  Law  oh  which  they  may  not 
bere  obtain  useful  information,  or,  at  all  events,  a  hint  as  to  where  to  look  for  it. 
.  .  .  We  must  not  omit  to  notice  the  very  large  number  of  legal  maxims  which 
the  book  contains.  They  are  always  accompanied  by  a  good  translation,  and 
sometimes  by  illustrations  of  the  manner  in  which  they  have  been  applied. 
Articled  clerks,  who  have  not  had  the  benefit  of  a  complete  classical  education, 
i»ill  be  thankful  to  Mr.  Wharton  for  the  manner  in  which  he  has  discharged  this 
part  of  bis  task."— Solicitors*  Journal,  7f  A  January,  i860. 

"  Mr.  Wharton  did  not  undertake  a  superflaoos  toil,  when  he  imposed  upon 
bimseif  the  enormous  labour  of  getting  up  a  new  Law  Dictionary,  or,  as  he  pre- 
fers to  call  it,  a  Law  Lexicon.  The  proor  that  it  was  wanted,  and  that  he  has 
succeeded  in  supplying  the  want,  is  found  in  the  fact  that  a  second  edition  has 
bf  en  called  for ;  in  this  he  has  introduced  many  corrections  of  errors,  unavoidable 
in  so  large  a  labour,  and  numerous  additions  suggested  by  readers,  as  well  as  by 
bis  own  researches ;  and  it  may  now  be  pronounced  the  most  complete  Law 
Dictionary  we  possess,  and  therefore  entitled  to  preference  by  all  who  purpose  to 
add  that  useful,  and  almost  indispensable  book  of  reference  to  their  libraries." 

Law  Times,  llth  February,  1860. 

"  It  is  difficult  to  criticise  a  lexicon ;  but,  after  a  careful  examination,  we  may 
8«y  that  we  have  been  unable  to  find  a  single  instance  of  a  legal  word  or  subject 
that  haa  been  omitted.  Moreover,  there  is  a  vast  quantity  of  information  on 
■objects  occupving  the  boundary  between  law  and  the  other  sciences,  and  a 
copious  vocabulary  of  words  in  the  French,  Latin,  and  Saxon  languages ;  while 
even  Jewish  and  Mohammedan  law  has  not  been  forgotten.  The  method  and 
arrangement  are  admirable— the  instruction  of  the  reader  has  been  the  sole  object 
consulted ;  he  is  not  annoyed  by  confusing  references  backwards  and  forwards 
from  one  subject  to  another,  but  look  out  what  word  he  will,  he  may  rely  upon 
finding  a  brief  and  able  exposition  of  its  meaning,  and  of  its  bearing  upon  law. 
Tbe  references  are  not  sown  broadcast  with  that  overwhelming  hand  we  are 
Rccnstomed  to  see,  which  savours  rather  of  the  writer's  claim  to  erudition  than 
any  actual  acqtuuntance  with  his  authorities.  Mr.  Wharton  gives  sufficient 
authorities,  and  exact  references  on  all  Important  matters.  In  fine,  we  think  he 
has  succeeded  in  the  object  he  proposed  to  bimseif— that  of  *  preserving  a  due 
medium  between  a  scanty  vocabulary  of  mere  words,  and  a  prolix  cyclopedia  of 
exhauative  discussions.*  We  feel  sure  his  book  will  be  useful  to  the  legal  profes- 
aion,  and  to  many  beyond  it."— Thb  Leader,  18/ A  February,  1860. 
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PREFACE, 


Th£  Criminal  Laws  of  England  and  Ireland  may  be 
classed  under  three  beads :  —  First,  the  offences  against 
the  Qaeen  and  her  Government ;  secondly,  offences  of  a 
pnblic  nature  ;  and  thirdly,  offences  against  individuals. 
We  happily  live  in  a  time  when  most  of  the  offences 
under  the  first  of  these'  beads  are  unknown  in  practice ; 
the  only  exceptions  are  the  forging  of  the  Queen's  seals, 
and  the  offences  relating  to  the  coin,  the  law  on  which 
subjects  is  comprised  in  two  of  the  statutes  forming  part 
of  this  Volume.  And  as  to  offences  of  a  public  nature, 
SQch  as  offences  against  public  justice,  offences  against 
the  pnblic  peace,  and  the  like,  they  seldom  occur.  If,  in 
fact»  a  work  were  to  be  written  upon  the  subjects  of  the 
first  and  second  of  these  classes  alone,  the  publisher 
might  think  himself  fortunate  if  he  were  to  sell  one 
copy  in  a  twelvemonth. 

But  the  third  of  the  above  classes, — offences  against 
individaals, — against  their  persons,  their  habitations, 
their  property, —  these  constitute  practically  the  Criminal 
Law  of  both  England  and  Ireland,  and  are  of  grave  im- 
portance to  all  who  administer,  or  assist  in  administer- 
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ing,  criminal  justice  within  these  countries.  The  Judge, 
the  Magistrate,  the  Barrister,  the  Attorney, — all  must 
make  themselves  thoroughly  acquainted  with  the  Crimi- 
nal Law  as  it  is  now  declared  or  altered  by  these  sta- 
tutes, to  enable  them  to  perform  the  duties  of  their 
station,  with  satisfaction  to  themselves,  or  with  benefit 
to  the  community.  This  Work  was  framed  by  me  for 
the  very  purpose  of  giving  them  a  facility  of  doing  so  ; 
and  I  flatter  myself  that  I  have  written  and  arranged  it 
in  such  a  way  as  to  simplify  very  considerably  QVOfj 
subject  of  which  it  treats. 

This  Work  comprises  the  seven  Consolidated  Criminal 
Statutes,  which  were  passed  in  the  last  session  of  Par- 
liament. I  have  not  here  placed  them  in  the  order  in 
which  they  appear  in  the  Statute  Book,  but  according 
to  what  I  conceive  to  be  their  relative  importance. 
The  first  statute  in  this  Work  (24  &  25  Vict.  c.  100) 
relates  to  ofiences  against  the  person ;  the  second  (c.  96) 
relates  to  larceny  and  other  similar  ofiences ;  the  third 
(c.  97)  relates  to  malicious  injuries  ;  the  fourth  (c.  98) 
comprises  forgery ;  the  fifth  (c.  99),  the  offences  relating 
to  the  coin;  the  sixth (c. 94), the  doctrine  of  principab  in 
the  second  degree  and  accessories,  in  all  these  ofiences  : 
and  the  last  (c.  94)  merely  repeals  the  several  old  Acts 
of  Parliament,  for  which  these  new  Acts  are  substituted. 
At  the  head  of  each  Act  is  a  programme  of  its  con- 
tents, which  will  at  once  enable  the  reader  to  place  his 
hand  upon  any  part  of  the  statute  he  may  wish  to  con- 
sult. A  work  of  mine  was  recently  published,  with 
programmes  of  contents  prefixed  \o  each  part ;  and 
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this  seemingly  pleased  the  fancj  of  the  ProfessioQ  so 
mneh,  that  the  edition  sold  in  a  few  weeks.  Bat  really 
I  think  that  these  programmes,  besides  rendering  the 
Work  thus  ready  of  reference,  help  to  simplify  the 
diflTerent  subjects  of  which  it  treats.  To  the  Magistrate 
at  Quarter  Sessions,  I  should  think  such  a  work  in- 
valuable. How  gratifying  to  him  must  it  be,  when  a 
case  for  the  prosecution  is  opened,  to  be  enabled  at 
once  to  refer  to  the  form  of  the  indictment,  and  the 
evidence  which  must  be  given  in  order  to  support  it. 
Even  at  Petty  Sessions  the  Magistrate  may  experience 
much  assistance  from  it,  as  apprising  him  of  the  evi- 
dence which  will  be  necessary  to  convict  the  offender 
at  Quarter  Sessions  or  the  Assizes,  so  that  he  may 
insist  on  such  evidence  being  produced,  in  order  that  he 
may  include  it  in  the  examinations.  In  all  these  re- 
spects I  think  this  Work  will  be  found  of  much  utility ; 
and  if  so,  I  shall  not  desire  for  it  any  other  or  higher 
commendation. 

J.  F.  ARCHBOLD. 


12,  King*8  Bench  Walk,  Temple, 
Koyember  1861. 
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PART   I. 


SECT.  L   OFFENCES  AGAINST  THE  PERSON 


8taL  24  f  25  VicL  c  100. 

An  Act  to  consolidate  and  amend  the  Statute  Law 
of  England  and  Ireland  relating  to  Offences 
against  the  Person.  Q6/A  Aug,  1861. 


«  ^  6. 

.  p.  6. 

SadmotfoT  Mwrder,  p.  6. 
'SaUence  astotke  Burial  oftke  Offender,  p.  6. 
Comtpiraejf  or  SoUdtatum  to  MwrdtTy  p.  23. 
MandoMghier,  p.  24. 

JuiktnaUfar  Murder  or  Mcuukutghterf  p.  35. 
Exemeable  Homicide,  p.  39. 
Peat  Treamm  abolieked,  p.  49. 
Mmrder  or  Mantiaagkter  abroad,  p.  49. 
Trial,  where  ike  Death  or  catiee  of  Death  happent  «•  Eng- 
lamd  or  Inland^  p.  51. 


to  MCiiraery  p.  51. 

Bg  Poieon  or  Wounding,  p.  51. 

B^  Deetrojfing  or  Dtmagmg  a  BrnkSng  with  Ow^towder, 

pi  56* 
Sg  setting  Fire  to  or  eoilmg  awag  a  Ship,  p.  57. 
Bg  attempting  to  Poiton,  or  bg  Shooting  or  ait&npting  to 

Shoot,  or  attempting  to  Drown,  ^,,  p.  57. 
Bg  meg  other  means,  p.  63. 
Letters  threatening  to  Afurder,  p.  64. 


to  de  Bodily  Bomit  pi  65. 

Bg  impeding  a  Person  endeavomring  to  mm  himsdf/rom 
p.  65. 
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Offences  against  the  Person. 

By  Wounding^  or  ly  ShooHngj  or  attempting  to  Shoot  at  a 

PtTWi^  p.  66. 
hooded  Arma^  what,  p.  73. 

By  doing  Bodily  Injury,  with  or  without  Wecq>on^  p.  73. 
By  attempting  to  Choke  or  Suffocate^  in  order  to  commit 

another  Offence^  p.  74. 
By  using  Cidorofarm  to  commit  an  Offence^  p.  74. 
By  Poison^  ao  as  to  Endanger  Life^  p.  75. 
By  Poison  loith  intent  to  Injure^  p.  75. 
Verdictf  how  under  the  last  Section^  p.  75. 
By  not  providing  Apprentices,  fc.  with  Food,  p.  76. 
By  Abandoning  or  Exposing  Children,  p.  78. 
By  Explosion  of  Gunpowder,  <^.,  p.  78. 
By  sending  an  Explosive  Substance  to,  or  throwing  a  Corro^ 

sive  Fluid  on,  a  Person,  p.  79. 
By  Placing  Gunpowder  in  aBuiWng,  with  Intent,  ^,  p.  81. 
By  Setting  Spring  Guns,  fc.,  p.  82. 
By  Placing  Wood,  ^.,  on  a  Railway,  p.  84. 
By  Casting  a  Stone,  §"c.,  on  a  Railway  Carriage,  p.  84. 
By  doing  anything  to  endanger  Passengers    by  RaUwt^, 

p.  85. 
By  Furious  Driving,  p.  85. 

AManlt,  p  86. 

AssaulUng  a  Clergyman  in  Discharge  of  his  Duty,  p.  86. 
Assaulting  an   Officer,  <fc.,   on   account  of  his  preserving 

Wreck,  p.  86. 
Assault  icttft  Intent  to  Commit  a  Felony,  or  on  a  Pence 

Officer,  or  to  prevent  apprehension  p.  88. 
Assault,  to  Prevent  the  Sale  or  Free  Passage  of  Grain,  p.  91. 
Assault  to  Prevent  Seamen,  Keelmen,  ^c,  from  Working^ 

p^  91. 
Assault  arising  from  Combination,  p.  92. 
Common  Assault  or  Battery,  p.  92. 
Aggravated  Assaults  on  Women  or  Children,  p.  93. 
If  Complaint  Dismissed,  Certificate  of  it  Granted,  p.  93. 
Certificate  of  Conviction  a  Bar  to  other  Prosecution^  p.  94w 
In  what  Cases  Prosecution  by  Indictment,  p.  94. 
Assault  occasioning  bodily  Harm,  97. 

XapOi  4bo.v  p.  98. 

Rape,  p.  98. 

Procuring  the  Defilement  of  Girts,  p.  103. 
Carnally  Knowing  a  Girl  under  Ten,  p.  104. 
Carnally  Knowing  a  Girl  between  Ten  and  Twelve,  p.  105. 
Jfufecenl  Assault,  or  Attempt  to  Commit  either  of  the  last  Two 
Offences,  p.  106. 

Abduction  of  a  Woman  against  her  WUL  or  the  Will  of  her' 
Father,  T^  108. 


Offences  against  the  Person* 

Forcible  Abduction  of  a    Womant  with    mtetU  to  Marry 

her,^  110. 
Taking  a  Girl  out  of  Posseuion  of  her  Fatker,  ^.,  against 

his  WiU,  p.  110. 
CkUdStealittg,^  111. 
Bigamy,  p.  114. 


10  p.  114. 

Admtmsiering  Drugs,  or  using    Jnttrvmenta,    to    procure 

it,y.  114. 
Stgpj^ing^  or  Procuring  Drugs  for  the  purpose,  p.  1 17. 

Coneealiiir  Blrtli«  p.  117. 

Concealing  the  Birth  of  a  ChUdy  p.  117. 

Tftmstiural  OliDneei  120. 

Sodomy  and  Bestiality,  p.  120. 
Attempt  to  Commit  it,  p.  122. 
Carnal  Knowkdgt,  vhat,  p.  123. 

Gnapowderf  p.  123. 

Maktng  or  having  it^  with  intent  to  commit  an  Offence  against 

this  Act,  p.  123. 
Search  for  it,  p.  123. 

OtIiAr  ICatten,  p.  124. 

Persons  suspected  of  intending  an  Offence  again  this  Act,  may 

he  apprehended,  p.  124. 
PrincyMds  in  Second  Degree  and  Accessories,  p.  125. 
Offences  within  the  Jurisdiction  of  the  AdmircUty,  p:  130. 
Bard  labour^  p.  131. 

Solitary  Confiwment  and  Whipping,  p.  131. 
Fine  and  Sureties  for  the  Peace,  p.  132. 
No  Certiorari,^.  132. 

In  what  Cases  Guardians  and  Overseers  to  Prosecute,  p.  132. 
Upon  Conviction  for  an  Assault,  in  what  Cases  Offender  to 

pay  Costs,  p.  133. 
Such  Costs,  how  levied,  p.  134. 
Summary  Proceedings,  how,  p.  134. 
Costs  of  Prosecution,  p.  135. 
Act  not  to  extend  to  Scotland,  p.  135. 
Commencement  of  the  Act,  p.  135. 


Whereas  it  is  expedient  to  consolidate  and  amend 
the  Statute  Law  of  England  and  Ireland  relating 
to  offences  against  the  person :  be  it  enacted  by 
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Offences  against  tfie  Person* 


Hurdtr. 


Sratmoe  for 
Murder. 


Sentence  as 
to  the  Burial 
or  the 
Offeoder. 


Homldde. 


the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as 
follows : 

Homicide- 

I.  Whosoever  shall  be  convicted  of  murder  shall 
suffer  death  as  a  felon. 

II.  Upon  every  conviction  for  murder  the  court 
shall  pronounce  sentence  of  death,  and  the  same 
may  be  carried  into  execution,  and  all  other  pro- 
ceedings upon  such  sentence  and  in  respect  thereof 
may  be  had  and  taken,  in  the  same  manner  in  all 
respects  as  sentence  of  death  might  have  been 
pronounced  and  carried  into  execution,  and  all 
other  proceedings  thereupon  and  in  respect  thereof 
might  have  been  had  and  taken,  before  the  passing 
of  tbis  Act,  upon  a  conviction  for  any  other  felony 
for  which  the  prisoner  might  have  been  sentenced 
to  suffer  death  as  a  felon. 

III.  The  body  of  every  person  executed  for 
murder  shall  be  buried  within  the  precincts  of  the 
prison  in  which  he  shall  have  been  last  confined 
after  conviction,  and  the  sentence  of  the  Court 
shall  80  direct. 

Note. 

Homicide  is  the  killing  of  a  human  beiog.  It  is  little  matter  by 
what  means  the  death  was  effected: — whether  by  poisoning, — or 
shooting, — stabbing,  catting,  or  wounding, — whether  with  a  deadly 
weapon,  or  with  a  stick  or  fists, — or  by  drowning,  suffocating,  or 
strangling,  or  the  like.  So  if  a  man  deliberately  do  a  thing,  cal- 
culated to  endanger  the  life  of  another,  and  it  can8e  his  death,  he 
is  guilty  of  homicide  (a)  :  as  where  a  gaoler  knowing  that  a  pri- 
soner ill  with  the  small  poz  lodged  in  a  certain  room,  confined 


(a)  1  Hawk.  c.  81, 1. 4. 
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ODtber  penoQ  in  the  same  room  against  his  will;  and  the  second 
pcMDcr  caught  the  disease,  and  died  of  it :  this  was  holden  to  be 
kaaiidde  In  the  gaoler  (a).  So  where  a  gaoler  pat  a  prisoner  into  a 
nm,  the  walls  of  which  were  damp  and  unwholesome,  and  kept 
biffl  thus  confined,  without  fire,  and  without  the  conyenience  of 
cbamber  pot,  Ac,  for  forty-fonr  dajs,  by  which  the  prisoner  eon- 
tsKted  an  ill  habit  of  body,  which  brought  on  disease,  of  which  he 
UBd :  this  was  hdden  to  be  homicide  in  the  gaoler  (b).  So  if 
ipints  be  f^iven  to  a  child,  in  such  a  quantity  as  to  be  quite  unfit 
f«r  its  tender  age,  whereby  the  child  is  killed  (c);  or  inducmg  an 
sdolt  to  drink  such  a  quantity  of  spirits  as  kills  him  (d);  if  a  num 
ptt  medicine  to  a  woman  to  procure  abortion,  or  use  instruments 
(x  the  purpose,  and  the  woman  is  thereby  killed  (e),  or  the  child, 
by  being  bnn  before  its  time,  dies  (/):  in  all  these  cases  theofiend- 
iog  party  will  be  guilty  of  homicide.  Where  a  woman,  being  de- 
Crered  of  a  child,  left  it  in  an  orchard  corered  only  with  a  few 
kaves,  and  a  kite  struck  it  and  killed  it,  this  was  holden  to  be 
bcaudde  in  the  mother  (^).  So,  where  a  woman  was  deliyered  of 
a  child  on  the  high  road,  and  after  carrying  it  some  way,  she  left 
the  child  naked  and  exposed,  on  the  road  side,  where  it  died,  this 
ms  hidden  to  be  homicide  (A).  So,  where  a  son  carried  his  sick 
fiuher  from  one  town  to  another,  in  a  frosty  morning,  against  his 
viU,  by  reason  whereof  he  died,  this  was  holden  to  be  homicide  in 
the  SOD  (0.  So,  if  a  parent,  or  person  tn  looo  parentis,  cause  the 
death  of  the  child,  or  a  master  cause  the  death  of  his  apprentice,  by 
^— ting,  ill  nsing,  or  wilfully  orerworking  him  (£),  or  by  depriving 
him  of  sufficient  nourishment  (J),  or  by  other  cruelty  or  ill-treat- 
SKDt  (m) :  it  is  homicide.  But  a  married  woman  cannot  be  charged 
vith  the  death  of  a  child,  by  not  providing  it  with  proper  food,  un- 
less it  be  proved  that  her  husband  furnished  her  with  Uie  means  of 
pForiding  the  food  (a);  but  otherwise,  if  the  child  be  an  infant,  and 
the  death  be  occasioned  by  not  suckling  it,  when  the  mother  was 
capsble  of  doing  so  (o).  Where  a  man  was  indicted  for  the  murder 
of  an  aged  woman,  whom  he  had  undertaken  for  certain  considera- 
tk»K  to  support,  and  who  had  died  in  his  house  for  want  of  neces- 
sary fiwd  and  nourishment,  Patteson,  J.,  held  that  he  was  guilty  of 
homidde  (jp).  So^  if  a  man  do  any  other  act,  which  is  the  primsry 
or  prasimate  cause  of  another's  death,  he  is  guilty  of  homicide. 

(a)  Fort.  aSi.  (0  1  Hale,  431,  4Si  \  I  Hank.  c. 

(b)  Jt.v.  Hrngghu  etoL  2  Sir.  881.  31,  t.  6. 

(c)  &  V.   Martin^  S  Car.  k  P.  (A)  R.  v.  Ckeeteman^  7  Car.  ft  P. 
Sll  £  per  VauKban,  B.  454 ;  Self's  case,  1  Bjut,  P.  C.  896. 

Ctf)  See  IL  ▼.  Packard  d  al.  Car.        (/)  B,  r.  Squires,  1  Rass.  16,  4'i6 ; 
*  M.  SW.  R  ▼.  BtM,  14  Shaw't  J.  P.  562. 


(€)  I  Hale.  429 ;  Tinkler't  Case,  (m)  Selfi  caae.  supra. 

I  E«S,  F.  C.  230,  354.  (a)  R.  t.  Squires,  supra  j  R,  v. 

(/)  Jt.  T.  West,  2  Car.  ft  K.  784.  Saunaers,  7  Car.  ft  P.  277. 

I  Hawk.  C.3I,  S.6.  (o)  R.  t.  Edwards,  8  Car.  ft  P. 


Ifi 


(A)  JLv.  fralCffrff,Car.ftH.  164;  611. 
aad  see  B,  v.  H'alers,  2  Car.  ft  K.        (»)  R.  ▼.  MarrioU,  8  Car.  ft  P. 
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Offences  against  the  Person, 

Ast  where  a  man  gave  a  woman  a  blow  on  the  head  with  a  pewter 
pot,  and  woonded  her,  bat  not  dangerously;  the  wound  however 
produced  oysipelas,  of  which  the  woman  died :  this  was  deemed 
homicide,  and  of  the  same  degree  as  if  the  wound  had  caused  the 
death  (a).  So  if  a  man  hurt  another,  who  dies  of  it,  it  is  no  excuse 
to  say  that  he  would  not  have  died  if  he  had  taken  proper  care  of 
himaelf  (6);  or  that  neglect,  or  the  want  of  proper  applications  to 
the  wound,  had  brought  on  gangrene  or  fever,  and  of  that  he  died 
(c).  So  if  a  man  be  labouring  under  a  disease,  of  which  he  is 
likely  or  certain  shortly  to  die,  yet  if  his  death  be  accelerated  by  a 
hurt  received  from  another,  that  is  as  much  homicide  as  if  the  man 
were  in  perfect  health,  and  his  death  were  caused  by  the  hurt  alone 
(d).  If  A  man  by  violence  or  threats  terrify  another  so  much,  that 
he  does  an  act  which  is  the  cause  of  his  death,  this  is  homicide  in 
the  threatening  party.  Where  a  woman  fell  from  a  window  and 
was  killed,  her  husband  was  beating  her  at  the  time,  and  it  was 
doubtful  whether  he  had  not  thrown  her  out  of  the  window,  or 
whether  she  had  not  thrown  herself  out,  terrified  by  his  threats  of 
further  violence :  Heath,  Gibbs,  and  Bayley,  JJ.,  were  of  opinion 
that  if,  owing  to  his  threats  of  farther  violence,  she  tiirew  herself 
from  the  window  from  a  well  grounded  apprehension  of  his  doing 
such  violence  to  her  as  would  endanger  her  life,  the  husband  was  as 
much  answerable  for  the  fall,  as  if  he  himself  had  thrown  her  out 
of  the  window  (e).  So,  if  a  man,  from  a  well  grounded  appre* 
hension  of  violence  from  the  threats  or  acts  of  another,  throw  him- 
self into  a  river,  and  be  accidentally  drowned,  it  is  as  much  homicide 
as  if  the  other  had  thrown  him  in  (/).  So,  where  A.  hit  B.  with 
a  stick,  and  both  being  on  horseback,  B.  rode  away,  and  A.  pur- 
sued him,  and  B.  thereupon  spurred  his  horse,  and  the  horse  winced 
and  threw  him,  and  he  was  killed:  Park,  J.,  held  that  this  was 
homicide  in  A.  (^).  But  if  a  person  die  with  terror  or  apprehension 
of  the  threats  held  out  by  another,  this  is  not  homicide  (k).  If  a 
man  make  use  of  a  living,  but  irresponsible  agent  to  effect  the  death 
of  another,  as  if  a  man  persuade  an  idiot  to  kill  another,  and  he  do 
it,  the  man,  not  the  idiot,  is  guilty  of  the  homicide  (i).  where  a 
woman  was  indicted  for  the  murder  of  her  child,  and  it  appeared 
that  she  gave  a  bottle  of  laudanum  to  the  woman  who  had  the  care 
of  it,  with  directions  to  give  it  a  teaspoonful  every  night ;  the 
woman  in  fact  did  not  give  it  to  the  child,  but  having  placed  the 
bottle  on  the  mantel  piece,  another  child  found  it  there,  and  adminis- 
tered part  of  the  contents  to  the  prisoner's  child,  who  soon  after 

(a)  R.  v.  Freeman,  I  Rum.  518 ;  {e)  R.  v.  Evantt  I  Russ.488. 
and  Me  R.  v.  Huggins  et  aL  supra.  (/)  See  R,  ▼.  Pitts,  Car.&  M.  S84. 

(b)  I  Hawk.  C.81,  s.  10;  Kew*t  (g)  R.y,  Hickman,  .6  Car.  &  P. 
case,  Kel.  26.  iftl. 

(c)  1  Hale.  428.  (A)  I  Hale,  427. 4S9. 

(d)  Id,  428 ;  R.  t.  Martfn,  5 Car.  (i)  1  Hawk.  c.  31,  i.  7. 
&  P.  128;  R,  T.  Webb,  1  Mo.  &  R. 
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'iit^!:  the  judges  held  thai  the  administering  the  poison,  bj  the 
ecl-er  ehild,  was  in  point  of  law,  under  the  ciroamstances  of  the 
cace,  as  much  an  administering  it  by  the  prisoner,  as  if  the  pri- 
toser  had  actually  administered  it  with  her  own  hand  (a).  So,  if  a 
Ban  bare  a  wild  or  unruly  beast,  which  he  knows  would  hurt  per- 
SGOB,  mni.  he  porpoeely  let  it  loose,  either  with  a  design  that  it  may 
ffijure  some  person,  or  even  to  frighten  people  and  make  sport,  and 
it  kill  a  man,  the  man  who  let  it  loose  will  be  guilty  of  the  homicide 
(^).  If  a  man  ride  a  horse,  used  to  kick,  amongst  a  crowd,  even 
aJthoQi^h  merely  to  frighten  the  persons  there  and  make  sport,  and  the 
^01^  kick  a  man,  and  kill  him :  this  is  homicide  in  the  rider  (c).  Nor 
dges  the  law  require  that  the  homicide  should  be  committed  against 
the  will  of  the  party  killed ;  for  if  a  man  kill  another  with  his  consent, 
T  by  his  desire,  he  is  as  much  guilty  of  homicide  as  if  he  had  killed 
cim  a|;ainst  his  will  (d).  But  it  has  been  holden  that  a  man  cailnot  be 
ooDTicted  of  homicide, in  prucuringanotherto be  executed,  by  charging 
Hm  falsely  with  a  crime  nf  which  he  knew  him  to  be  innocent  (e). 

Bat  an  infant  in  the  womb,  although  alive,  cannot  be  the  subject 
ri  homicide, — unless  wheie,  after  being  injured  in  the  womb,  it  is 
afxerwaxds  born  alive,  but  di^  of  the  injuries  it  before  received  ;  as 
where  a  child  dies  after  birth,  by  reason  of  something  given  or  act  done 
to  the  mother  to  procure  abortion  (/*),  or  in  consequence  of  its  being 
prematurely  brought  forth,  upon  such  abortion  being  effected  (^).  But 
otbnwia«,  unless  the  child  be  born  alive,  that  is  to  say,  unless  it  be 
alive  after  it  is  wholly  out  of  the  body  of  its  mother,  it  cannot  be 
the  subject  of  homicide :  even  whera  the  child  was  partly  brought 
f  'fXh  at  the  time  it  received  the  injury,  and  although  it  appeared  to 
tive  brrathed,  yet  it  was  not  proved  to  have  been  alive  after  it  was 
wholly  brought  forth,  it  was  holden  that  the  party  who  inflicted  the 
injurr  could  not  be  convicted  of  the  homicide  (A).  And  where  it 
appeared,  from  the  evidence  of  the  surgeon,  that  the  child  must 
have  died,  before  it  was  fully  bom,  so  as  to  have  an  independent 
drculation,  it  was  holden  not  to  be  the  subject  of  homicide  (t); 
bat  the  prisoner,  who  was  the  mother  of  the  child,  was  convicted  of 
concealing  its  birth  (Jc),  Where,  however,  the  injury  was  inflicted 
CO  the  head  of  the  child,  as  soon  as  it  made  its  appearance,  and  tlie 
child  was  then  born  alive,  but  died  of  the  injury  it  had  received, 
the  prisoner,  who  was  indicted  for  manslaughter^  was  convicted,  and 
the  judges  held  the  conviction  to  be  correct  (/).  So,  killing  a  child, 
after  it  has  wholly  come  forth  from  the  body  of  the  mother,  but 


id)  B.  V.  Catherine    Michael^  9  ante,  p.  2fiO. 

Cm-.  A  P.  336.  (A)  R.  v.  PottUon,  5  Car.  &  P. 

(6)  1  Hale,  431.  3» ;  R.  r.  Brain,  6  Car.  &  P.  349 ; 

(c)  1  Hawk.  c.  31,  •.  68.  B.  y,  SeUis,  7  Car.  &  P.  850. 

(^  Hawyer^A  ease,  1  Ritss.  485.  (i)  R.y.  Wright ^  9  Car.  &  P.  764. 

(«)  B.  V.  Macdaniel,  I  East,  P.  C.  {k)  Id.  and  see  R.  v.  Enoe/k,  6 

333.1.94.  Car.  &  P.  539. 

(/)  S  Hawk.  C.81. 1. 16.  (/)  B.  v.  Senior^  Rr-  &  M.  346. 

(t)  A.  T.  tVest,  2  Car.  &  K.  784 ; 
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whilst  it  is  still  connected  with  her  by  means  of  the  umbilical  cord, 
may  be  murder;  for  as  soon  as  the  child  breathes,  it  then  has  a 
circulation  independent  of  its  mother,  and  if  it  then  be  wholly 
brought  forth,  it  is  the  subject  of  homicide  (a). 

Killing  an  alien  enemy,  except  in  the  heat  of  war,  or  killing  mn 
attainted  felon,  except  by  lawful  execution,  is  aa  much  murder  as 
killing  any  other  person  (6). 

To  constitute  homicide,  however,  the  party  must  die  within  a 
year  and  a  day  from  the  time  the  injury  was  inflicted ;  otherwise 
the  law  presumes  that  the  injury  was  not  the  cause  of  the  death, 
and  the  death  cannot  be  deemed  homicide  (c). 
Murder.  Murder  is  homicide  committed  by  a  person  "  feloniously  ('wilfully, 

and  of  his  malice  aforethought,'*  or  prepense,  that  is  to  say,  pre- 
conceived. Malice  prepense  is  either  particular  or  general,  and  is 
either  express  or  implied.  It  can  only  be  proved  from  the  admis- 
sions or  overt  acts  of  the  offender. 

As  to  express  malice: — If  it  be  proved,  from  the  acts  or  words  of 
the  party  killing,  that  previously  to  the  homicide  he  entertained  malice 
or  ill  will  towards  the  deceased, — or  towards  another  person,  and  that 
he  killed  the  deceased  in  mistake  for  such  other  person, — ^and  if  the 
jury  be  of  opinion  that  the  malice  still  existed  at  the  time  of  the  homi- 
cide, and  was  wholly  or  partly  the  prisoner's  motive  for  committing  it : 
no  circumstance  of  extenuation  or  excuse,  which,  in  the  absence  of 
such  proof  of  express  malice,  would  have  reduced  the  offence  to  man- 
slaughter, or  shown  it  to  be  excusable  homicide  merely,  will  war- 
rant the  jury  in  finding  otherwise  than  that  the  prisoner  is  guilty  of 
murder  (dy 

A  preconceived  malice  may  be  implied  from  the  acts  of  the  defendant, 
or  from  the  nature  of  the  act  itself  which  caused  the  hcHnicide.  If  a 
man  deliberately  do  an  act,  which  he  knows  must,  or  most  probably 
will,  be  the  occasion  of  another's  death,  without  any  apparent  or  assign- 
able motive  for  his  doing  it,  and  death  actually  ensue  from  it,  this  will 
be  good  proof  that  before  he  did  the  act,  he  intended  the  death  which 
ensued,  and  the  jury  will  be  warranted  in  finding  him  guilty  of  murder. 
And  this,  even  although  it  appear  that  his  intention  was  not  directed 
against  apy  particular  person.  If  a  man,  being  on  a  hone  which  be 
knows  to  be  used  to  kick,  ride  him  amongst  a  crowd  of  persons,  and  the 
horse  kick  a  man  and  kill  him, — the  rider  is  guilty  of  murder, 
although  he  had  no  malice  against  any  particular  person,  nor  any  other 
intention  than  that  of  diverting  himself  by  frightening  the  pereons 
around  him  (c).  So,  if  a  person  fire  a  loaded  pistol  among  an 
assembly  of  persons,  or  in  the  public  street*  where  many  persons  are 
passing,  or  the  hke,  and  thereby  kill  a  man,  he  is  guilty  of  murder  (/). 


(fl)  A.T.  rrOtoe.Car.&M.fiSOj        (d)  Fo«t.    277:    Mtutm't    aue 
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If  m  workzDAn  throw  ttoneB  from  the  top  of  a  hooM  Into  the. 
itreet,  in  a  populous  town,  at  a  time  when  it  is  likely  that  manj 
posons  would  be  passing,  without  looking  out  or  giving  warning  to 
tbe  persoos  beneath,  and  a  etone  fall  upon  a  num  and  kill  him,— > 
the  would  be  murder  (a).     So,  in  all  other  cases,  where  a  man 
wilfiillj  does  an  act,  which  he  knows  must  or  probably  will  cause 
tbe  death  of  another,  whom  he  knows  not,  and  a  man  is  thereby 
kiQed, — he  is  guilty  of  murder,  in  the  same  manner  as  if  he  had 
preoooceiTed  malice  against  the  individual  killed.     So,  if  A.  from 
maliee  prepense  against  B.,  by  mistake  kill  C.  or  sboot  at  B.  and 
kill  C,  or  lay  poison  for  B.  and  it  is  taken  by  C,  who  dies  of  it, — 
it  is  as  much  murder  as  if  he  had  killed  B.,  or  entertained  the 
malice  against  C.  (6).    Where  a  man  was  indicted  for  tbe  murder  of 
sn  aged  woman,  whom  he  had  undertaken  for  certain  considerations 
to  support,  and  who  had  died  in  his  house  for  want  of  necessary 
food   and  nourishment,  Patteson,  J.,  told  the  jury  that  if  they 
thought  the  prisoner  bad  been  guilty  of  n^lect  so  gross  and  wilful 
9A  to  satisfy  them  that  he  must  have  contemplated  the  death  of  the 
woman,  in  that  case  they  should  find  him  guilty  of  murder ;  but  if 
th^  thought  that  he  was  only  careless,  and  that  although  the  death 
was  oocasiooed  by  his  negligence,  he  did  not  contemplate  it,  they 
should  find  him  guilty  tii  manslaughter  (c).    So,  where  a  woman 
was  delivered  of  a  child  upon  the  high  road,  and  after  carrying  it 
some  way,  she  left  the  child  naked  and  exposed  on  the  road  side, 
where  it  died :  this  was  holden  by  Goltman,  J.,  to  be  homicide  in 
the  mother ;  but  inasmuch  as  she  left  it  at  the  side  of  a  road 
much  frequented,  and  where  people  were  passing  at  the  time,  he 
held  it  to  be  manslaughter  only,  not  murder ;  and  he  took  this  dis- 
tinction :  if  a  woman  leave  a  child,  a  young  infant,  at  a  gentleman's 
door,  or  other  place  where  it  is  likely  to  be  foand  and  taken  care  of, 
and  tbe  child  die,  it  will  be  manslaughter  only;  but  if  the  child  be 
left  in  a  remote  place,  where  it  is  not  likely  to  be  found,  as  for  in- 
stance, on  a  barren  heath,  and  death  ensue,  it  will  be  murder  (cT). 
And  kjDowingly  administering  poison  to  another,  and  thereby  killing 
him,  is  deemed  so  strongly  indicative  of  malice  prepense,  that  it  is 
suffident  to  prove  that  at  the  time  he  administered  it,  he  knew  it 
to  be  poison,  and  that  the  quantity  was  sufficient  to  kill,  without 
farther  pro(^  (e).     These,  and  all  other  cases  which  in  our  books 
are  nmged  under  the  head  of  implied  malice,  will,  if  properly  ex- 
amined, be  found  to  turn  on  the  single  point,  '*  that  the  fact  hath 
beoi  attended  with  such  circumstances  as  carry  in  them  the  plain 
indication  of  a  heart  regardless  of  social  duly  and  fatally  bent  upon 
mischief  **  (/).    It  is  the  province  of  the  juiy  to  judge  of  the  truth 

(»)  See  Foit.  263.  (e)  TL.  v.  IVaUert,  Cur.  &  M.  164. 

(a)  1  Hawk.  c.  31,  s.7.  (tf)  See  1  Hale,  45ft;  1  Hawk.  c. 

(c)  Jt,  ▼.  MarrioUt  8  Car.  &  P.  31,  s.  20 :  and  see  i}.  ?.  Packard  et 

4»;  iM  B.  V.  Pimmer,  I  Car.  a/.Car.&  M.  836. 

AK.6001  (/)  Post.  267. 
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of  the  facts  given  in  evidence,  from  which  such  malice  is  to  be  im- 
plied ;  it  is  Uie  province  of  the  court  to  judge  of  the  result  of  the 
f&cts,  if  true,  and  apply  the  iiile  of  law  to  them,  and  to  direct  the 
jury  accordingly  (a). 

The  instances  of  implied  malice  I  have  here  given,  are  perhaps 
obvious  enough,  and  create  little  difficulty ;  but  there  are  others, 
well  recognised  by  law,  which  though  in  strictness  homicide  by  acci- 
dent, or  in  furtherance  of  justice,  or  committed  in  self-defence,  and 
which  in  ordinary  cases  would  be  deemed  excusable  homicide,  yet  may 
be  committed  under  circumstances  such  as  to  class  them  with  man- 
slaughter, and  in  some  cases  with  murder :  for  instance,  homicide 
by  accident,  may  under  circumstances,  sometimes  amount  to 
manslaughter  or  even  murder;  and  the  same,  as  to  homicide  in 
furtherance  of  justice,  or  in  self-defence.  These  cases  I  shall  treat 
of,  when  I  come  to  consider  excusable  homicide  in  my  note  to  the 
7th  section  of  this  statute. 

There  are  instances  also,  where  the  homicide  is  committed  upon 
provocation,  or  in  sudden  combat,  which  in  ordinary  cases  would  be 
manslaughter  only,  yet  they  may  be  attended  with  circumstances 
which  will  make  the  offence  amount  to  murder.  These  I  shall 
treat  of,  when  I  come  to  consider  "  Manslaughter "  under  the  5th 
section. 

I  shall  now,  in  conclusion,  consider  the  cases  of  the  kilUng  of 
officers  of  justice,  and  of  gamekeepers,  which  in  meet  cases  is 
murder,  but  in  some,  manslaughter  only. 
KiHing  Officers  of  justice,  whilst  in  the  execution  of  their  offices,  are  under 

Officers  of  the  peculiar  protection  of  the  law ;  and  killing  them  whilst  so  em- 
Justice,  ployed,  is  murder  (fr).  If,  for  instance,  a  constable  be  killed  in  endea- 
vouring to  part  those  whom  he  sees  fighting,  it  is  murder  in  the  party 
killing  (c).  And  this  protection  is  not  confined  to  the  instant  the 
officer  is  on  the  spot,  and  at  the  scene  of  action,  engaged  in  the  busi- 
ness which  brought  him  there,  but  he  is  under  the  same  protection 
of  the  law  eirndb,  morcmdo  et  redeundo  (d).  And  therefore  if  he 
come  to  do  the  duty  of  his  office,  and  meeting  with  great  opposition, 
retire,  and  in  the  retreat  he  be  killed,  this  is  murder  (e).  So,  if  he 
meet  with  opposition  on  his  way  to  perform  his  duty,  and  be  killed 
before  he  come  to  the  place, — if  such  opposition  be  intended  to  pre- 
vent  his  doing  his  duty,  (which  is  a  fiUt  to  be  collected  from  the 
circumstances  appearing  in  evidence,) — this  also  will  amount  to 
murder  {/),  And  special  constables,  from  the  time  of  their  ap- 
pointment until  their  service  is  determined,  are  under  the  same 
protection  (^).  Also,  every  person  acting  in  aid  of  peace  officers, 
whether  commanded  to  do  so  or  not,  enjoy  the  same  protection  as 


(a)  Post.  2S5.  2S6.  (e)  Post.  MS. 

(6)  Id.  308.  (/)  Id.  a09. 

(c)  1  Hawk.  c.  31 ,  si.  48, 64.  (g)  R,  v.  Porttr,  9  B.  &  C  698. 

(d)  Fost.  308. 
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Ce  oncers  themselves  (a);   and  killing  tbem  woald  eqnallj  be 
z.  trier. 

So,  prirate  persons  interposing  to  prcTent  mischief  in  the  case  of 
=3  aiTraj,  or  osing  their  endeavours  to  apprehend  felons  or  those 
Tiha  have  given  a  dangerous  wound,  and  to  bring  them  to  just  ice , 
sre  eqaaUj  protected  as  peace  oiBcers,  and  the  killing  of  them 
"^oally  murder  (6)  ;  for  those  people  are  in  such  ca&es  engaged  in 
lot  dii»cliarge  of  a  dutj  the  law  imposes  upon  them;  the  law  is 
tnelr  warrant,  and  they  may,  not  improperly,  be  considered  as  per- 
s-AKS  en^raged  in  the  public  service  and  for  the  advancement  of  jus- 
tice, tboogh  not  specially  appointed  to  it ;  and  upon  that  account 
tlicy  are  wider  the  same  protection  as  ordinary  mini^te^8  of  justice 
are  (c).  And  where,  upon  an  indictment  for  stubbing  with  intent 
to  murder,  the  prosecutor  stated  that  his  brother  and  the  prisoner 
were  fighting,  and  that  be  laid  hold  of  the  prisoner  to  prevent  him 
trom  striking  bis  brother,  and  held  him  down,  bnt  did  not  strike 
hi-n;  and  that  the  prisoner  then  stahl^ed  him  with  a  knife  above  the 
kn:-€  :  Parke,  J.,  in  summing  up,  told  the  jury  that  if  they  were 
uf  opinion  that  the  prosecutor  did  no  more  than  was  necessary  to 
r&train  tlie  priM)ner  from  beating  his  brotlier,  they  bhould  find  the 
prisoner  gnilty,  because  in  such  a  case,  the  crime,  if  death  had 
eL-ued,  would  have  been  murder;  bnt  if  they  thought  that  the  pro- 
secutor had  done  more  than  was  necessary,  or  if  he  struck  any  blow, 
it  would  in  case  of  death  have  been  manslaughter  merely,  and  they 
mx>t  acquit  the  prisoner  (d).  The  rule,  however,  is  not  confined 
to  thoie  who  are  present,  so  as  to  have  ocular  proof  of  the  fact,  or 
lo  those  who  i.ret  come  to  the  knowledge  of  it;  for  in  the.se  cases,  if 
frp>h  suit  be  made,  and  a  fortiori  if  hue  and  cry  be  levied,  ail  who 
i4>iLed  io  aid  of  tiiose  who  began  the  pursuit,  are  under  the  siime 
protectioD  of  the  law  as  the  others  are,  and  stand  precisely  on  the 
same  footing  (e).  A  robbery  is  committed,  the  country  rise  and 
ficirsue  the  robbers,  who  torn  and  make  resistance,  and  in  the  stnig- 
(rle  <Hie  of  the  robbers  is  killed,  this,  on  the  part  of  the  pursuers,  is 
jc^tifiable  homicide;  but  if  one  of  the  pursuers  be  killed  by  the  rob- 
bers, it  is  murder  (/).  In  arresting  upon  suspicion,  however,  a 
private  penon  had  need  to  be  cautious,  unless  it  be  upon  hue  and 
cry.  Upon  hue  and  ciy  raised  or  levied  against  a  man  by  name,  no 
tiriubt,  a  private  person  may  arrest  the  alleged  offender  (jg),  although 
m  other  circumstance  of  suspicion  attach  to  him  (A) ;  and  the  kill- 
ing of  the  private  person  would  in  that  case  be  murder  (t).  But 
otherwise,  a  private  person,  arresting  a  man  mi  suspicion  of  having 
committed  a  felooy,  however  well  grounded  the  suspicion  may  be, 


(a)  Fost.  a09.  (f)  Fo»t.  309.  310. 

;6}  Id.  309;  1  Haw.  c.  31.  h.  48,  (/)  Id.  310;  1  Hale,  464. 

U.  (^)  2Hawk.c.l2,  s.i. 

(()  Foet.309;  R.  v.  Price.  R  Car.  ih)  S  Inst.  69. 

&  P.  883 ;  B.  V.  Hmmt,  Ry.  &  M.  93.  \i)  Fost.  318. 

(tf)  R,  ▼.  Somme^  5  Car.  &  P.  120. 
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will  not  be  protected,  if  in  fact  no  felony  was  committed  (a);  or  if 
a  felony  were  committed,  but  not  by  the  party  arrested  or  attempted 
to  be  arrested,  the  death  of  either,  the  party  arresting  or  arrested, 
would  be  manslaughter  (6).  So  that  a  private  person  should  be 
cautious  not  tp  interfere,  where  the  law  does  not  allow  of  his  doing 
so.  Where  a  man  was.  suspected  of  stealing  turnips,  and  the  owner 
ordered  hi*  servant  to  watch  him,  who  apprehended  him  shortly 
afterwards  in  an  adjoining  field  with  turnips  in  his  possession ;  the 
servant  took  him  to  the  farmer's,  and  was  taking  him  thence  to  a 
constable^  when  he  drew  a  knife  and  wounded  the  servant :  being 
indicted  fur  this,  it  was  objected  that  the  servant  had  no  legal  autho- 
rity to  arrest  the  prisoner,  the  stat.  7  &  8  G.  4,  c  29,  s.  63,  giving 
him  that  authority  only  in  case  the  prisoner  was  found  stealing 
the  turnips;  consequently  if  death  had  ensued,  the  offence  would 
have  been  manslaughter  only,  not  murder:  Vaughan,  B.,  was  of  that 
opinion,  and  also  that  the  servant  had  no  right  to  take  the  prisoner 
to  the  farmer's  or  constable's,  but  should  have  taken  him  directly 
before  a  magistrate;  the  prisoner  was  acquitted  (c).  Where 
a  private  .person  is  acting  in  aid  of  a  constable,  he  is  en- 
titled to  the  same  protection  as  a  peace  officer,  euiado,  morando 
€t  redetmdo  (d). 

Also  in  civil  suits,  the  officer  who  executes  the  process  of  the 
courts  is  entitled  to  the  same  protection,  as  an  officer  of  justice  in 
criminal  cases  (e).  He  mast  however  be  a  legal  officer,  that  is  to 
say,  he  must  be  the  person  to  whom  the  writ  or  warrant  is  directed, 
.  or  his  assistant,  and  he  must  be  within  his  proper  district  at  the 
time  he  executes  or  attempts  to  execute  it;  otherwise,  if  in  a  strug- 
gle he  he  killed,  it  is  manslaughter  only  (/*).  The  writ  or  process 
also  must  be  legal,  that  is,  it  must  not  be  defective  in  tlie  frame  of 
it,  and  must  have  issued  in  the  ordinary  course  of  justice  from  a 
court  or  magistrate  having  jurisdiction  in  the  case  (^).  There  may 
have  been  error  or  irregularity  in  the  proceeding  previously  to  the 
issuing  of  the  process ;  but  if  the  sheriff  or  minister  (^justice  be  killed 
in  the  execution  of  it,  it  will  be  murder,  for  the  officer  to  whom  it  is 
directed  must  execute  it  at  his  peril  (A).  And  therefore  if  a  capitu 
€ui  satisfaciendemjjieri  /ados,  writ  of  assistance,  or  any  other  writ 
of  the  like  kind,  issue,  directed  to  the  sheriff,  and  he  or  any  of  his 
officers  be  killed  in  the  execution  of  it,  it  is  sufficient  upon  an  indict- 
ment for  this  murder  to  produce  the  writ  and  warrant,  without 
showing  the  judgment  or  decree  (Q.  And  the  officer  must  also 
give  the  party  notice  of  his  authority,  to  bring  himself  thus  within 


(a)  Fost.  318;  and  tee  Beekwith  (J)  1  Hale,  467—459. 

V.  PAfTfty,  6  B.  &  C.  685 ;  and  anO^  {g)  FotU  811 ;  lee  1  Hawk,  c  81. 

fi^Sfi.  •.6l,64. 

(A)  Foit  318L  (A)  Id. 

(c)  R.  7.  Cturan,  8  Car.  &  P.  397.  (i)  Roger's  case,  per  Ld.  Hard- 

(d)  R.  T.  Phetpujl  Russ,  534.  wick,  Foit.  311, 312. 

(tf)  Post.  3)0: 1  Hawk,  c 31,  s.61.  , 
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tie  protection  of  the  law  (o),  unless  indeed  the  party  already  know 
:t  (6).     Where  a  sheriff's  officer,  early  in  the  morning,  pushed 
^raptly  and  violently  into  a  gentleman's  chamber,  in  order  to  ar- 
rest bim,  but  not  telling  his  business,  nor  using  words  of  arrest,  and 
the  gentleman,  not  knowing  he  was  an  officer,  under  the  first  hur- 
prise,  took   down  a  sword  which  hung  in  the  chamber,  and  stabbed 
Lim:  this  was  holden  to  be  manslaughter  (c).    In  a  Ute  case,  where 
a  sheriff's  officer  was  in  possession  of  goods  under  an  execution,  and 
the  owners  and  otliers  gave  him  an  excessive  quantity  of  spirits  to 
n-^kc  hira  drunk,  and  then  put  him  into  a  hackney  carriage,  with 
orders  that  he  should  be  driven  about  the  streets,  and  after  being  so 
driven  about  two  hours,  he  was  found  to  be  dead  :  Parke,  B.,  told 
the  jary  that  if  they  were  satisfied  that  the  parties  made  the  de- 
ceased drunk  for  the  unlawful  purpose  of  preventing  the  completion 
of  the  execution,  or,  he  being  drunk,  they  put  him  into  the  carriage 
fcH-  the  like  purpose,  it  was  manslaughter  (d). 

So,  in  criminal  cases,  where  an  officer  or  private  person  interferes 
to  put  a  stop  to  an  affray  or  riot,  it  is  necessary  that  the  parties 
c^Micemed  in  the  affray  or  riot  should  have  notice  of  the  intent  with 
which  such  person  interferes,  to  make  the  offence  of  killing  him 
amoant  to  murder  (e);  otherwise  it  will  be  manslaughter  only  {f). 
And  the  like  in  all  cases  of  apprehension  for  offences,  except  where 
the  partj  is  apprehended  in  the  actual  commission  of  the  offence,  or 
on  fresh  pursuit.     If  a  constable  be  thus  acting  within  his  own  dis- 
trict, in  the  day  time,  it  will  be  sufficient  if  he  pnxluce  his  staff,  for 
he  13  presumed  to  be  known  there ;  but  in  the  night  time,  he  must 
do  more,  he  must  command  the  peace,  or  give  other  notification  of 
his  business  (jg).     Other  peace  officers,  lioth  at  day  and  night,  must 
command  the  peace,  or  in  other  manner  deckre  the  intention  with 
which  they  interfere  (A).    And  private  persons  must  give  express 
notice  of  their  friendly  intent  (i).    If  this  be  done,  killing  the  party 
BO  interposing  will  be  murder.    But  in  all  other  cases  except  riot 
and  affray,  where  a  man  is  taken  or  attempted  to  be  taken  whilst 
in  the  actual  commission  of  the  offence,  or  on  fresh  pursuit,  it  is  not 
necessary  to  give  him  notice,  for  the  nature  of  the  case  itself  must 
sufficiently  indicate  to  him  the  reason  why  he  is  apprehended  (Jk), 

In  acting  luider  a  warrant  of  a  justice  of  the  peace,  if  it  be  in  a 
matter  in  which  the  justice  had  jurisdiction,  the  officer  is  justified 
and  fully  protected  by  law  in  executing  it,  although  it  may  have 
been  obtained  by  gross  imposition  on  the  magistrate,  and  by  false 
information  in  respect  of  the  matters  suggested  by  it  (/).  If  A., 
a  police  officer,  have  a  warrant  from  a  proper  magistrate  for  the  ap- 


(a)  1  Bast,  P.C.  319,  s.  84.  {g}  Fott.  810,  81 1. 

(«)  Id.  f.  8ft.  (A)  Id.  310. 

\c)  1  Hale.  470  ;  Foi t.  298,  299.  (f )  Id.  31 1 . 

id)  R.  V.  Packard  et  al.  Car.  &  {k)  B.  v.  Howortk,  Ry.&  M.  307 ; 

M.236.  ^'  ^*  PatU!^^  Id.  378 ;  R.  v.  Davits 

ie\  Foit.  810.  7  Car.  &  P.  786. 

\f)  1  Hawk.  c.  81»  i.49.  (0  Fott.  811 
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prehension  of  B.  bj  name,  upon  a  charge  of  felony,— or  if  B.  stand 
indicted  for  felonj, — or  if  the  hae  and  crj  be  levied  against  B.  bj 
name:— in  these  cases,  if  B.,  thoagh  innocent,  flj,  or  tarn  and  re- 
sist, and  in  the  parsuit  or  straggle  be  killed  by  A.,  or  any  person 
joining  in  the  hue  and  err,  tlie  pereon  killing  will  be  indemnified ; 
but  if  A.  or  any  person  joining  in  the  hue  and  cry  be  killed  by  B, 
or  any  of  his  accomplices  in  that  oatrage,  it  will  be  mnrder;  for  A. 
and  those  joining  with  him  were,  in  this  instance,  in  tht.  discharge 
of  a  duty  which  the  law  required  from  them,  and  liable  to  punish- 
ment in  case  they  wilfully  neglected  it  (a).  Where  a  process  in  the 
nature  of  a  capias  ad  satisfaciendum  issued  from  the  town  court  of 
Newcastle-upon-Tyne  against  one  Cowling,  directed  to  Dixon,  a 
Serjeant  at  mace,  and  he  got  another  serjeant  at  mace  of  tlie  name 
of  Surtees  to  execute  it  for  him;  Surtees  made  the  capture,  but 
Cowling  escaped;  Dixon  then  prevailed  on  the  officer  of  the  court  to 
insert  Surtees'  name  in  the  process,  and  this  being  done  Surtees  o\y- 
tained  an  escape  warrant  from  a  magistrate  to  apprehend  Cowling, 
upon  an  information  on  oath  that  by  virtue  of  this  process  to  him 
and  Dixon  directed,  he  arrested  Cowling,  who  by  wresth'ng  and 
blows  got  out  of  his  hands,  and  escaped ;  with  this  escape  warrant 
Dixon,  Surtees,  and  one  Atkinson  went  to  the  workshop  of  Cowling, 
which  they  found  shut,  but  they  called  on  Cowling  (who  with  one 
Curtis  was  within),  demanding  admittance,  sajing  that  they  had  an 
escape  warrant  against  him,  and  that  if  the  door  were  not  opened, 
they  would  bi^eak  it  open ;  Cowling,  however,  refused  to  surrender, 
and  Curtis  opening  a  window,  with  an  axe  in  his  hand,  swore  that  the 
first  man  that  entered  should  be  a  dead  man ;  the  officers  then  broke 
open  the  door,  and  Atkinson  entering  first.  Curtis  hit  him  a  blow 
with  the  axe  on  the  side  of  the  head  and  killed  him  :  Curtis  being 
indicted  for  murder,  and  found  guilty,  the  case  was  reserved  for  the 
opinion  of  the  judges,  and  ten  of  the  twelve  held  clearly  that  it  was 
murder;  the  warrant  was  good  though  obtained  upon  an  information 
that  was  false,  and  the  officers  had  a  right  to  break  open  the  door, 
after  having  demanded  admittance,  and  being  refused  ;  besides, 
Curtis's  coming  to  the  window,  showing  the  axe,  and  declaring  that 
the  first  person  who  entered  should  be  a  dead  man.  showed  that  hia 
subsequent  act  was  deliberate  as  well  as  cruel,  and  the  offence  there* 
fore  was  clearly  murder  (6).  Where  one  Pratt  obtained  a  warrant, 
directed  to  the  constable  of  Pattishall,  to  apprehend  Gordon  for  an 
assault,  and  Pratt  delivered  it  to  Linnell,  the  constable  of  Pattishall, 
to  be  executed,  who  iu  attempting  to  arrest  Gordon,  was  killed  by 
him :  and  upon  Gordon  being  indicted  for  the  murder  of  Linnell,  it 
was  proved  that  the  deceased  went  to  the  prisoner's  house  in  the 
day  time  to  execute  the  warrant,  that  he  gave  notice  of  his  business 
and  had  his  staff  with  him,  and  that  he  had  acted  and  was  gene- 
rally known  as  constable  of  the  parish  :  tiie  judges  held  this  to  be 

(«}  FosU  318.  (6)  R.  V.  CurHs,  Fost  13&. 
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'rtSd-nit  evidence  and  notice  of  Linnell's  being  constable,  although 
HzT^  was  DO  proof  of  his  appointment  or  of  his  being  sworn  into 
''.--•:i?  {a).  Bat  where  a  warrant  against  D.,  directed  to  A.,  a  con- 
itd-.le,  was  given  by  him  to  his  sons,  B.  and  C.  to  execute,  A.  stay- 
ii-Z  oetind  ;  they  found  D.  lying  under  a  hedge,  with  a  knife  in  hia 
LajDd,  mtining  the  blade  of  it  into  the  ground  ;  he  got  up  to  run 
^iraj,  bnt  B.  got  hold  of  him  and  he  immediately  stabbed  B.  with 
khe  knife;  the  father^  A.,  was  at  the  time  in  sight,  about  a  quarter 
cA  &  mile  off  :  Parke,  B.,  told  the  jury  that  the  arrest  was  illegal, 
a^  the  father  was  too  far  off  to  be  assii^ting  in  it,  and  there  wa.s  no 
eridcDce  that  the  prisoner  had  prepared  the  knife  beforehand  to 
r^fist  illegal  violence  ;  if  a  person  receiye  illegal  violence,  and  he 
resi«t  that  violence  with  anything  he  happen  to  have  in  his  hand, 
a^r.^  death  ensue,  that  would  be  man&Iaughter  (6). 

But  if  the  proems  be  defective  in  the  form  of  it,  as  if  there  be  a 

mistake  in  the  name  of  the  person  on  whom  it  is  to  be  executed, — 

or  if  the  name  of  such  person  or  of  the  officer  be  inserted  without 

&iLthoritj,  or  after  the   issuing  of  the  process,— or  if  the  officer 

rj:,c^td  hia  authority, — the  killing  of  the  officer  in  such  case  by  the 

p«rty  would  be  manslaughter  only  (c).     Where  upon  an  indictment 

for  stabbing,  with  intent  to  murder,  it  appeared  that  the  prosecutor, 

a  omatable,  in  attempting  to  arrest  the  prisoner,  was  stabbed  by 

bim ;  but  it  appearing  that  the  warrant  which  authorized  the  arrest, 

did  not  state  the  prisoner's  christian  name,  but  merely  described  him 

as  *^ Hood,  of  Bemerton,  in  the  parish  of  Fugglestone,  in  the 

county  of  Wilts,  son  of  Samuel  Hood," — ^the  judges  held  the  warrant 
to  be  bsd,  as  omitting  the  prisoner's  cbrisUan  name,  and  not  assign- 
ing aay  reason  for  the  omission ;  and  that  therefore  if  death  had 
ensued  it  would  have  been  manslaughter  only,  and  consequently  the 
prisoner  ought  to  be  acquitted  (d).  So,  a  warrant  against  John  H. 
will  not  justify  the  constable  in  apprehending  Richard  H.,  although 
Bichard  be  really  the  person  intended,  and  the  name  of  John  were 
inserted  by  mistake  (e).  So,  a  warrant  against  J.  S.  Knight,  will 
not  jofittfy  the  officer  in  apprehending  J.  S.  Baronet  (/*),  because 
**  Baronet "  is  parcel  of  the  name,  and  Knight  is  not.  So  a  blank 
warrant  omitting  the  name  altogether,  would  be  bad.  Where  the 
under-sheriff  of  Staffordshire,  was  in  the  habit  of  leaving  blank 
warrants,  sealed,  with  one  Deacle,  who  acted  for  him,  to  fill  up  as 
occasion  might  require,  and  Deacle  made  out  a  warrant  on  a  writ 
against  one  Stockley,  inserting  Stockley's  name,  and  delivered  it  to 
Welch  the  officer,  and  Welch  afterwards  added  the  names  of  Clewes 
and  Davil  to  it:  Welch,  in  endeavouring  to  execute  the  warrant,  was 
kiJled  by  Stockley;  and  Stockley  being  indicted  as  for  murder,  the 

(a)  Gordon's  case,  1  East,  P.  C.        (d)  H.  v.  Hood,  Ry.  &  M.  281. 
319.  (e)  Ho^e  v.  Busk,  1  Man.  &  Gr« 

it)  R.  V.  Patimee,  7  Car.  ft  P.     775. 
775.  (/)  I  Hawk.  e.  81,  §.  64. 

(c)  Foft.  312. 
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judges  held  that  it  was  only  manslanghter  (a).  Bat  where  a  magis- 
trate was  in  the  habit  of  keeping  by  him  a  number  of  blank  war- 
rants, ready  signed,  and  on  being  applied  to,  filled  up  one  of  them, 
and  gave  it  to  a  constable,  who,  on  endeaTonriog  to  arrest  the  party 
was  killed :  it  was  holden  that  this  was  murder  in  the  person  killing 
the  officer,  and  he  was  executed  (6). 

If  a  constable  or  other  person,  without  warrant,  apprehend  or 
attempt  to  apprehend  an  oflFender,  in  a  case  where  by  law  he 
may  do  so  and  he  be  killed  in  so  doing,  it  will  be  murder. 
Where  upon  an  indictment  for  shooting  at  a  constable,  and 
cutting  him  on  the  head,  with  intent  to  murder,  &c.,  it  appeared 
that  the  prisoner  was  given  in  charge  to  a  constable  named  Freeman, 
for  having  a  forged  note  in  his  possession;  and  upon  Freeman  at- 
tempting to  handcuff  him,  the  prisoner  fired  a  pistol  at  him,  and 
wounded  him  severely;  he  then  attempted  to  escape,  but  Freeman 
overtook  him,  and  in  a  struggle  between  tbem,  the  prisoner  struck 
Freeman  several  times  on  the  head  with  the  cock  of  the  pistol,  and 
cut  him;  he  escaped,  but  was  soon  retaken,  and  he  then  expressed 
great  disappointment  at  not  having  killed  Freeman:  it  was  objected 
for  the  prisoner,  that  the  charge  on  which  he  was  taken  into 
custody,  namely,  having  a  forged  note  in  his  possession,  without 
more,  imported  no  legal  offence,  and  did  not  justify  the  constable  in 
apprehending  him,  and  consequently  if  death  had  ensued  it  would 
not  hare  been  murder:  but  the  judges  held,  that  although  the 
charge  was  defective,  tlie  defect  was  not  material ;  that  it  was  not 
necessary  that  a  charge  of  that  description  should  contain  the  same 
accurate  description  of  the  offence  as  an  indictment,  and  that  the 
charge  in  the  present  case  must  be  considered  as  imputing  to  the 
prisoner  a  guilty  possession ;  and  that  if  death  had  ensued  it  would 
have  been  murder  {d).  So,  where  a  person  charged  a  watchman  to 
apprehend  the  prisoners,  whom  he  accused  of  attempting  to  rob  him, 
and  the  watchman  accordingly  pursued  and  overtook  the  prisoners, 
and  required  them  to  come  back  with  him,  without,  however,  stating 
what  charge  he  had  against  them ;  one  of  the  prisoners,  having 
drawn  some  sharp  instrument,  sprung  at  the  watchman,  and  caught 
hold  of  one  of  the  skirts  of  his  coat ;  the  watchman  (whom  the  pri- 
soners knew  to  be  so)  then  turned  upon  the  prisoners,  drew  his 
staff,  and  the  prisoners  came  at  him ;  the  watchman  struck  one  o€ 
them,  who  immediately  stabbed  him,  and  the  other  immediately 
attempted  to  stab  him  with  a  knife ;  where  the  alleged  attempt  to 
rob  was  made,  was  within  the  place  for  which  the  walclunan  was 
appointed,  but  where  he  was  stabbed  was  without  it :  nine  of  the 
judges  held  that  the  watchman  could  legally  arrest  the  prisoners, 
without  saying  that  he  had  a  charge  of  robbery  against  them, 
although  the  prisoners  had  in  fact  done  nothing  to  warrant  the 

(a)  R,  V.  Stockiest  1  Eait,  P.  C.     yon,  1  Ruts.  681. 
aiO.  (tf)  B.  w.  Ford,  R.  &  Ry.  8S9. 

ib)  8  T.  R.  454,  dt.  by  Ld  Ken- 
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t,  acd  that  if  death  had  ensued  it  wonid  have  been  marder ; 
i^ree  of  tbein  were  of  a  contrary  opinion  (a). 

B^t  if  m  constable  or  other  person  apprehend  or  attempt  to  appre- 
l^^d  ao  offender,  where  bv  law  he  is  nut  authorised  to  do  bo,  and  be 
r^  led  in  doini;  it,  the  killing  will  be  manslaughter  only,  not  murder. 
Wft/fae  a  workman  being  refused  his  wages,  because  he  had  not 
f-'  isbed  bis  work,  was  rery  abusive  to  his  master,  the  master  gave 
rj.  ij-ge  of  him  to  a  constable,  and  the  constable  being  about  to  take 

-  !£&.  tellLnsr  him  that  his  master  had  given  charge  of  him,  and  that 
be  raust  go  with  him  -(the  constable),  the  man,  without  saying  a 
'■'-'rd,  stabbed  the  constable  with  a  knife,  and  ran  away:  being  in- 

-  :ted  for  stabbing  with  intent  to  murder,  the  judges  held  that  if 

^iTAth  bad  ensued  it  would  have  been  manslaughter  only,  as  the  con> 

^lille  had  no  right  to  arrest  the  prisoner ;  and  therefore  the  prisoner 

:-2;lit   U»  be  acquitted  (5).     Where  a  constable  without  warrant, 

xTLsmpted  to  apprehend  a  man  in  the  evening,  fur  an  act  of  vagrancy 

ccsnmitted  by  bhn  early  in  the  afternoon,  and  the  man  resisted,  and 

in  the  straggle  stabb^  the  constable  with  a  knife  which  he  took 

t^t  of  his  pocket:  being  indicted  for  stabbing  with  intent,  &c.,  the 

jajiges  held  that  the  constable  had  no  right  to  make  the  arrest ;  the 

Tigrant  act  gave  him  authority  to  arrest  only  when  the  party  is 

f  jund  ooounitting  an  act  of  vagrancy,  and  to  take  him  forthwith 

befisrs  m,  magistrate,  ao  that  he  must  be  taken  in  the  act  or  on  fresh 

pDsnit,  and  here  many  hoars  intervened  between  the  act  done  and 

the  attempt  to  arrest  for  it ;  it  would  therefore  be  manslaughter 

oohr  if  the  constable  had  been  killed,  and  consequently  the  case  was 

not  within  the  statute  of  stabbing  (c). 

As  to  breaking  open  doors,  &c,  to  make  an  arrest: — in  civil 
cases,  an  officer  cannot  break  open  an  outer  door  or  a  window,  to 
arrest  the  oocai»er  or  any  of  his  family,  who  have  their  residence 
tlffire ;  but  after  entering  at  the  outer  door,  the  same  being  opened 
to  him,  he  may  break  an  inner  door  if  that  be  necessary  (cQ.  This 
mk,  however,  as  to  not  breaking  an  outer  door,  extends  only  to  the 
case  of  an  original  arrest;  for  if  the  party  be  arrested  out  of  the 
hoBae,  and  escape,  and  take  refuge  even  in  his  own  boose,  the  officer 
on  fresh  pursuit  may  break  open  doors  in  order  to  retake  him,  first 
living  dne  notice  of  his  business,  denumding  admission,  and  being 
refused  (je).  Kor  does  the  rule  extend  to  the  house  of  a  stranger  at 
all  (/^.  But  the  officer,  in  breaking  or  entering  the  house  of  a 
stranger,  to  make  an  arrest,  does  so  at  his  peril ;  if  the  party  he 
seeks  to  arrest  be  there,  he  is  justified;  if  he  be  not,  he  is  not  jus- 
tified (^). 


(«)  it.  V.  Woahner  ei  eU,  By.  &  (tf)  Fost.  319.  320. 

M.  334.                             ^  {e)  Id.  aw. 

{b)  R.  V.   Thompton^  Ry.  AM.  (/)  Id.  320. 

80;  and  Me  R.  v.  Currant  aiUi,  (g)  2  Half,  117;  tee  Joknsonr, 

p.  298.  Lc^t  €  Taunt.  246 ;  Lloyd  v.  Sandi- 

(c)  B.  V.  Oardener,  Rj.  ft  M.  /aiMft,  9  Mdore,  907.* 
380. 
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Bat  in  criminal  cases,  where  a  felonj  has  been  committed  or  a 
dangerous  wound  given,  or  even  where  an  officer  of  justice  comes 
anned  with  a  process  founded  on  a  breach  of  the  peace,  the  party's 
own  house  is  no  sanctuary  for  him ;  doors  in  any  of  these  cases  may 
be  forced,  the  notification,  demand,  and  refusal  above  mention^ 
having  been  previously  made  (a).  But  a  bare  suspicion  of  the 
guilt  of  the  party,  will  not  warrant  the  officer  in  proceeding  to  this 
extremity,  unless  he  have  a  warrant  against  him  (6). 

If  an  officer  in  breaking  open  doore  to  make  an  arrest,  be  opposed, 
and  in  the  struggle  be  killed, — if  he  were  justified  in  doing  so,  the 
killing  will  be  murder  (c);  if  not,  manslaughter  only  (d). 
Killing  By  stat.  9  G.  4,  c.  69,  s.  1,  *'  if  anj  person  shall  by  night  (that 

^Deri  ^®  ^^^^  ^^^  expiration  of  the  first  h«»ur  after  sunset,  until  the  begin* 

ning  of  the  last  hour  before  sunrise,  a.  12),  unlawfully  take  tsp 
destroy  any  game  or  rabbits,  in  any  land  whether  open  or  incloeed ; 
—or  shall  by  night  unlawfully  enter  or  be  in  any  land  whether 
open  or  inclosed,  with  any  gun,  net,  engine,  or  other  instrument,  for 
the  purpose  of  taking  or  dMtro3nng  game:" — ^he  is  subject  on  sum- 
roary  conviction  to  certain  imprisonment. 

And  by  sect  9,  "  if  any  persons  to  the  number  <tf  three  or  more 
together,  shall  by  night  unlawfully  enter  or  be  in  any  land,  whether 
open  or  inclosed,  for  the  purpose  of  taking  or  destroying  game  or 
rabbits,  any  of  such  persons  being  armed  with  any  gun,  cross-bow, 
fire-arms,  bludgeon,  or  any  other  offensive  weapon,** — ^he  is  guilty  of 
a  misdemeanour,  and  subject  on  indictment  to  transportation  or 
pertain  imprisonment. 

And  by  sect.  2,  where  any  person  shall  be  found  upon  any  land, 
committing  any  such  oBfeace  as  hereinbefore  mentioned  (e),  it  shall 
be  lawful  for  the  owner  or  occupier  of  such  land, — or  for  any  person 
having  a  right  or  reputed  right  of  free  warren  or  free  chase  thereon, 
— K>r  for  the  lord  of  the  manor  or  reputed  manor  wherein  such  land 
may  be  situate, — and  also  for  any  gamekeeper  or  servant  of  any  of 
ihib  -pNWDB  herein  mentioned,  or  any  persons  assisting  such  game- 
keeper or  servant, — ^to  seize  and  apprehend  such  offender  upon  such 
land,  or,  in  case  of  pursuit  being  made,  in  any  other  place  to  which 
he  may  have  escap^  therefrom,  and  to  deliver  him,  as  soon  as  may 
be,  into  the  custody  of  a  peace  officer,  in  order  to  his  being  conveyed 
before  two  justices  of  the  peace.  This  section,  it  will  be  perceived, 
had  reference  to  the  offences  described  in  the  first  section :  but  as  in 
committing  offences  within  the  ninth  section,  each  offender  commits 
an  offence  within  the  first  section,  it  has  been  holden  that  this 
second  section  gives  authority  to  apprehend  persons  committing 
offences,  as  well  against  the  ninth  section  as  against  the  first  (/). 

(a)  Fost.  820.    See  other  caiei,  (tf)  1  Hawk.  c.  31,  i.  6$  •,  1  Hale, 

also,  antit  pp.  28,  29.  458 ;  Cook*t  case,  Cro.  Car.  537. 

{b)  Foit.  321.  ie)  See  sect,  i,  tupra, 

(c)  Baker*i  case.   1  East,  F.  C.  (/)  B.  v.  Wfn,  Ball,  Ry.  ft  M. 

383.  880. 
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lad  if  a  gamekeeper  or  his  assistant  or  other  person  here  an- 
liaiaed,  be  Idlled  in  attempting  to  apprehend  a  poacher,  under  the 
cnraizwtanoea   here  mentioned, — if  the  arrest  wonid  have   been 
iivfal,  the   offence  is  murder;  if  unlawful,  the  offence  is  man- 
Slighter  oolj.    Where  upon  an  indictment  for  maliciously  shooting 
r.db  intent  to  murder,  it  appeared  that  some  gamekeepers  attempted 
'£  wfpr^xtod  the  prisoners,  who  were  poaching,  when  the  prifoners 
psiii^ed  their  gona  at  the  keepers,  and  one  of  them  fired,  and  wounded 
lz£  of  the  keepers :  it  was  objected  that  as  tlie  gamekeepers  were 
alf  permitted,  not  enjoined,  by  statute,  to  apprehend  pernons 
poaching,  their   case  was  analogous  to  that  of  a  priyate  person 
sre^ing  on  a  snspidon  of  felony,  in  which  case  killing  him  would 
'-ji  manslaughter  only,  not  murder:  but  Vanghan,  B.,  held  that  the 
5ta£ate  which  gara  gamekeepers  authority  to  apprehend  persons 
peaching,  put  them  on  a  footing  with  constables  for  that  purpose,  and 
^:re  them  the  same  protection;  and  that  killing  them  in  the  kwful 
execotioa  of  their  duty,  would  be  murder,  not  merely  manslaughter 
(e).     So,  where  a  gentleman's  gamekeeper  and  assistants,  finding 
tv«itj-two  poachers  in  a  coppice  of  their  master,  warned  them  off, 
ttd  followed  them  to  the  turnpike  road,  where  the  poachers  stopped 
ajkd  innsteti  that  the  keeper,  &a,  should  go  no  further;  the  keeper 
said  that  he  would  shoot  the  first  man  who  should  break  the  peace; 
cpon  which  the  poachers  rushed  upon  the  keeper  and  his  assistants, 
«Le  of  them  struck  the  keeper  a  blow  with  a  pole,  and  the  keeper 
knocked  him  down ;  another  made  a  blow  at  him  with  a  pole,  and 
the  keeper  knodced  him  down;  another  struck  the  keeper  on  the 
had,  and  he  knocked  him  down ;  a  gun  was  then  fired  by  one  of 
the  poachers,  which  wounded  one  of  the  assistants  :-~one  of  the 
poachen  being  taken  and  indicted  for  this  offence,  it  was  objected 
liar  him,  that  as  the  keeper  had  knocked  down  three  of  the  poachers, 
bef<xe  the  gun  was  fired,  the  prisoner  could  not  be  convicted,  for  the 
offeooe  would  have  been  manslaughter  only,  if  death  had  ensued : 
but  the  judges  held  that  notwithstanding  the  blows  given  by  the 
keeper,  it  would  have  been  murder  if  the  keeper's  assistant  had 
died  (6).     Where  three  prisoners  were  indicted  for  murder,  and  it 
appeared  that  some  gamekeepers  found  two  of  them  poaching,  who 
utter  some  little  struggle  stood  still,  but  called  to  the  thi^  pri- 
soner, who  then  came  up,  and  with  a  stick  shod  with  iron,  beat  the 
keepers  on  their  heads,  killed  one  of  them,  and  rescued  the  two 
prisooen:  Vaughan,  B.,  held  this  to  be  murder  in  all  (c). 

And  in  these  cases,  it  is  not  necessary  that  the  keepers,  &c., 
shrtnM  previoui^Iy  declare  who  they  are,  or  give  the  poachers  to  un- 
derstand why  they  attempt  to  apprehend  them.  Where  the  assis- 
tants of  a  gamekeeper  found  poachers  upon  the  lands  of  their  master 


(a)  it.  V.  Sdmeadi,  ei,  al.  3  Car.     &  M.  333. 
A>.  SKL .(g)  *•  ▼.  WMthorne,  etoLt  Car. 

Vm  994. 


(M  it.  V.  Wm,  Ball,nj.  &  M.  880 ;     ft 
S.  P,  B.  V.  Jama  Ball,  et  al,  Kj, 
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in  the  night-time,  and  pursued  them;  upon  which  the  poachers 
turned  round,  and  one  of  them  fired  at  one  of  the  asrustants  and  shot 
him  in  the  thigh :  it  was  objected  that  the  assistants  gave  no  notice 
^  to  the  poachers,  as  bj  calling  on  them  to  surrender,  or  the  like,  and 

therefore  if  death  had  ensued  it  would  it  have  been  manslaughter 
onlj;  but  the  judges  held  that  the  circumstances  of  the  case  con> 
stituted  sufficient  notice,  the  parties  being  in  the  very  act  of 
committing  the  offence  for  which  they  were  liable  to  be  appre- 
hended (a). 

To  make  the  apprehension  or  attempt  to  apprehend  poachers 
lawful,  it  must  be  made  by  some  person  having  auth<(rity  to  appre. 
hend,  under  stat  9  G.  4,  c.  69,  s.  2,  above  mentioned.  And  a 
"■  watcher"  has  been  holden  to  be  within  the  meaning  of  that  section 
(6).  Bat  where  the  gamekeepers  of  a  Mr.  Clive  found  several 
poachers  in  a  wood,  and  pursued  them,  when  one  of  the  poachers 
turned  round  and  shot  one  of  the  keepers;  and  being  indicted  for  it, 
it  appeared  in  evidence  that  the  wood  did  not  belong  to  Mr.  Clive, 
but  he  had  only  the  permission  of  the  owner  t^  preserve  game 
th^re:  PattefkM,  J.,  held  that  the  keepers  had  xk  legal  authority 
under  stat.  9  G.  4,  c.  69,- s.  2,  to  apprehend  those  poachers,  Mr. 
t  CJive  not  being  the  owner  or  oc^npier  of  the  wood,  or  lord  of  the 
'  manor^  &c.,  and  that,  therefore  tlie  offence  was  not  murder,  bat 
manslaughter  only  (c). . 

And  the  poachers  vcinslt  be  found  upon  land,  open  or  inclosed,  in 
the  act  of  committing^  borne  offence  within  the  1st  or  9th  sections  of 
■  stat  9  G.  4,  c.  69  {d).  But  where  a  gamekeeper  and  his  assistants, 
after  hearing  shots  fired  in  a  wood  belonging  to*their  master,  saw  the 
\  prisoners  come  in  the  dfreotion  from  it,  one  of  whom  had  a  gun ;  the 
keeper  called  to  his  assistant  to  take  care  of  the  gun,  and  the 
assistant  thereupon  went,  to  the  man  who  had  the  gun,  and  gently 
took  hold  of  jt  .near  the  lock,  and  took  off  the  percussion  cap;  the 
keeper  tlien  pretending  to  call  out  to  some  other  person  to  come  for- 
ward, the  three  other  men  fell  upon  the  keeper  and  his  assistant, 
knocked  them  down,  and  they  beoune  insensible;  when  the  keeper 
came  to  himself,  all  the  prisoners  were  passing  him,  and  one  of  them 
said,  *'  Damn  'em  weVe  done  'em  both,"  and  having  passed  on  a  few 
yards,  one  of  them  returned,  and  with  some  instrument  he  had  in 
his  hand,  he  gave  the  keeper  a  violent  blow  on  the  leg,  which  cut 
thioogh  the  gaiter,  and  wounded  him:  it  was  objected  at  the  trial, 
that  as  only  one  hiid  given  the  blow  on  the  leg,  he  alone  was 
guilty;  but  the  judge  told  the  juiy  that  if  they  were  of  opinion  that 
&e  prisoners  were  acting  in  concert,  they  were  all  equally  guilty : 
afterwards,  before  the  jodges,  it  was  objected,  that  as  the  keeper  did 

(a)  R.  T.  Pa^ne  et  al,  Ry.  &  M.  (e)  R.  v.  Jddii,  6  Car.  ft  P.  388; 

378 ;  S.  P,  R,  v.  Da9is,  7  Car.  &  P.  5.  P.  R.  v.  Daw,  7  Car.  ft  P.  785. 

789.  rtf)JnM,p.  ao. 

H)  M,  V.  PHeCf  7  Car.  ft  P.  178. 
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lot  find  the  prisoDers  in  the  wood,  he  had  no  right  to  stop  them, 
nd  tbe  aoBistaoVB  doing  so  by  taking  hold  of  the  gnn,  was  snffi- 
tott  provocation  to  reduce  the  case  fran  xnnrder  to  man- 
sksfbter,  if  death  had  ensoed;  hot  the  judges  held  the  oonTictioo 

Aad  the  poachen  must  be  found  on  the  land,  committing  the 
>*-irf  in  the  night  time,  that  is  to  saj,  from  the  expiration  of  the 
&«t  hear  mfter  sonset,  until  the  beginning  of  the  last  hour  before 
aaatmt  (().  And  where  a  gamekeeper  hearing  a  shot  fired  in  a 
I^'*BtiiT"  Off  bis  master,  saw  the  prisoner  there,  who  dropped  a  hen 
pbeaaaat ;  the  keeper  wenttowards  him,  and  he  fired  at  him ;  but  at 
:h*  trial  the  keeper  could  not  swear  that  this  was  before  eight 
fdock  in  the  morning;  and  it  was  then  objected,  that  as  it  was  not 
ifegwa  tfaftt  the  prisoner  was  in  the  plantation  in  the  pureuit  of 
Eaaoe  ooe  boor  biefore  sunrise,  the  keeper  had  no  right  to  appre- 
land  him;  and  the  objection  was  holden  good  (c). 


lY.  All  persons  who  shall  Conspire,  confederate,  conspiracy  or 
and  agree  to  murder  any  person,  whether  he  be  a  » SiiJier" 
subject  of  her  Majesty  or  not,  and  whether  he  be 
within  the  Qaeen's  dominions  or  not, — and  whoso- 
6Ter  shall  Solicit,  encourage,  persuade,  or  endeavour 
to  persuade,  or  shall  propose  to  any  person,  to 
Murder  any  other  person,  whether  he  be  a  subject 
of  her  Majesty  or  not,  and  whether  he  be  within 
the  Qaeen's  dominions  or  not, — shall  be  guilty  of 
a  misdemeanor,  and  being  convicted  thereof,  shall 
be  liable,  at  the  discretion  of  the  Court,  to  be  kept 
in  penal  servitude  for  any  term  not  more  than  ten 
and  not  less  than  three  years, — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour. 

This  section  is  new  to  our  English  Law.    It  has  been  borrowed 

(«)  S.  v«  Warmer,  Aibone,  Bvtler,        (bi  Anii,  p.  SO. 
k  Chagkam^  Rr.  &  H.  380 ;  6  Car.        (c)  B,  r.  tomUntam,  7  Car.  ft  F. 

AP.aas.  1881 


24  Offences  against  the  Person, 

from  the  Irish  Act,  10  6.  4,  c.  34,  as.  S  and  9,  by  which  those 
offences  were  made  felonies,  and  panishable  with  death.  Perhaps 
in  Ireland,  where  nnfortanatelj  these  offences  are,  or  at  least  were, 
of  frequent  occarrence,  thu  severity  of  panishment  was  deemed 
necessaiy  to  repress  their  commission.  In  Ens  land,  however,  we 
seldom  if  ever  hear  of  the  offsnce ;  the  trial  of  Bernard,  for  con- 
spiring with  others  to  marder  the  Emperor  of  the  French,  disclosed 
the  only  instance  in  my  recollection  of  such  a  conspiracy;  and,  in- 
deed,  in  that  case  he  was  indicted,  not  for  a  conspiracy,  bat  as 
accessory  before  the  fact  to  an  attempt  to  marder.  As  the  panish- 
ment  of  death  woald  be  deemed  in  England  too  severe  for  the  offence, 
it  has  been  rednced  to  penal  servitude  or  imprisonment  by  the  pre- 
sent section.  Also,  when  the  Bill  was  first  introduced  into  the 
House  of  Commons,  this  offence  was  made  a  felony;  bat  it  was 
afterwards,  in  committee,  made  a  misdemeanor. 

A  curioos  question  may  arise  apon  this  section.  Sappoeing  a 
conspiracy  to  murder,  and  that  one  of  the  conspirators,  in  the  ab- 
sence of  the  others,  actually  commits  the  murder,  the  other  conspira- 
ton  would  then  be  liable  to  be  indicted  as  accessories  before  the  fact 
to  the  marder,  and  be  punishable  with  death.  It  might  possibly  be 
said  in  their  defence,  that  this  section  had  defined  their  offence  as  a 
misdemeanor,  and  that  they  could  only  be  tried  for  that  misdemea- 
nor under  this  act.  Perhaps  there  might  be  some  coloorable  pre- 
tence for  sach  an  argument  if  the  offence  had  remained  a  felony,  as 
it  was  in  the  bill  when  first  introduced ;  but  now  it  is  probable  that 
the  misdemeanor  in  this  section  would  be  holden  to  be  merged  in 
the  felony  of  the  accessories,  and  an  indictment  against  such  consp- 
rators  as  accessories  before  the  fact  to  the  marder  would  be  holden 
good.  Under  the  Irish  Act  there  could  be  no  difiiculty  in  such  a 
case;  the  indictment  might  contain  a  count  against  the  defendants  as 
acc^ories  before  the  fact,  and  another  for  the  conspiracy,  each 
being  felonies,  and  each  panishable  with  death. 


Man-  y .  Whosoever  shall  be  convicted  of  Manslaughter 

*  **^  '  shall  be  liable,  at  the  discretion  of  the  Court,  to  be 
kept  in  penal  servitude  for  life  or  for  anj  term  not 
less  than  three  years, — or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without 
hard  labour,  or  to  pay  such  fine  as  the  Court  shall 
award,  in  addition  to  or  without  any  such  other 
discretionary  punishments  as  aforesaid. 


Manslaughter.  25 

Note. 

Manslancliter  is  xiiiUwfal  homicide,  committed  without  precon- 
^insd  malice,  express  or  implied.  This  subject  has  been  incidentally 
S' ticed  by  me  in  the  last  note,  in  treating  of  murder.  The  instances 
in  which  the  killing  of  officers  of  justice  or  of  gamckeepere  amounta 
to  manslaughter,  not  murder,  are  already  noticed  (a).  And  tlie 
instances  in  which  homicide  by  accident,  or  in  furtherance  of  justice, 
cr  in  self-defence,  which  in  ordinary  cases  amount  to  excusable  or 
jc^tifiable  homicide,  but  may  from  circumstances  amount  to  the 
o^eoce  of  manslaughter,  will  be  noticed,  when  I  come  to  consider 
**  excu}^able  honn(  ide,"  under  the  7th  section  of  this  statute  (6). 
We  shall  here  consider  the  usual  species  of  manslaufrhter,  namely, 
homicide  on  provocation,  and  homicide  iu  sudden  combat. 

As  to  killing  on  provocation: — No  provocation  will  justify  a  man 
ic  killing  another;  nor  will  it  excuse  him.  Killing  on  provocation, 
therefore,  must  be  manslaughter  or  murder.  Words  of  reproach, 
however  grievous, — or  indecent  provoking  actions  or  gestures  ex- 
pressive of  contempt  or  reproach,  however  irritating,  without  assault 
upTTi  the  person, — are  not  provocation  sufficient  to  free  the  party 
killing  from  the  gnilt  of  murder:  certainly  not,  where  he  makes  use 
of  a  deadly  weapon,  or  otherwise  manifestjt  an  intention  to  kill  or  to 
do  some  bodily  harm  ;  but  if  he  merely  give  the  other  a  box  on  the 
ear,  or  strike  him  with  a  stick  or  other  weapon  not  likely  to  kill,  and 
imlackily  and  against  his  intention  kill  him,  it  will  be  but  man- 
slaughter (c).  So  in  all  other  cases  of  killing  upon  slight  provoca- 
tion, if  it  can  rea.<)onably  be  collected  from  the  nature  of  the  weapon 
u««d,  or  from  any  other  circumstance,  that  the  party  intended  to 
kill  or  to  do  some  great  bodily  harm,  such  homicide  will  be  mur- 
der (rf) ;  but  it  will  be  only  manslaughter  where  he  meant,  not  to 
kill,  but  to  chastise  merely,  and  in  a  moderate  and  reasonable  degree. 
Where  a  man  found  another  trespassing  upon  his  land,  beat  him,  and  un- 
luckily happened  to  kill  him,  this  was  holden  to  be  manslaughter  (e); 
but  this  must  be  understood  of  a  beating,  not  with  a  mischievous 
intention,  but  merely  to  chastise  him  for  the  trespass,  and  to  deter 
him  from  committing  the  like  again ;  for  if  he  had  killed  him  with 
a  bill  or  hedge  stake,  or  had  given  him  an  outrageous  beating  with 
an  ordinary  cudgel,  beyond  the  bounds  of  sudden  resentment,  it 
would  have  been  murder  {/),  Where  a  park-keeper  found  a  boy 
steafing  wood  in  his  master*s  ground,  and  bound  him  to  his  horse's 
tail  and  beat  htm ;  the  horse  took  fright,  ran  away,  dragged  the  boy 
npon  the  ground,  and  injui^ed  him  so  that  he  died :  this  was  holden 
to  be  murder,  for  it  was  a  deliberate  act  and  savoured  of  cruelty  (y). 
Wliere  there  was  an  affray  in  the  street,  and  one  Stedman,  a  soldier, 

(a)  Anii,  pp.  IS,  30.  (/)  Post.  291 ;  1  Hawk.  c.  31,  ts. 

ib)  Pott.  34.43. 

(c)  Fost.  290;  1  Hawk   c.81,  m.  Kg)  Fott.  S99;    HallowrayU  case, 

S3.  M.  Cro.  Car.  131 ;  Palm  546 ;  W.  Jon. 

(tf)  Post.  291.  11(8. 
(tf)  1  Ualfl,  473b 
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ran  hasiilj  towards  the  combatants ;  a  woman  seeing  him  run 
called  out  to  him|  "  Yoa  will  not  murder  the  man  will  you  ?"  and 
Stedman  replied,  **  What  is  that  to  you,  you  bitch  ?"  the  woman 
gaye  hun  a  box  on  the  ear,  and  he  gave  her  a  blow  on  the  breast 
with  the  pommel  of  his  sword ;  the  woman  then  fled,  and  he,  pursa- 
ing,  stabbed  her  in  the  back  and  killed  her :  Stedman  being  indicted 
for  murder,  Holt,  C.  J.,  thought  at  first  that  it  amounted  to  that 
offence,  a  single  box  on  the  ear  from  a  woman  not  being  a  sufficient 
provocation  to  kill  in  this  manner,  after  he  had  given  her  a  blow  in 
return  for  the  box  on  the  ear;  but  it  afterwards  appearing,  in  the 
progress  of  the  trial,  that  the  woman  struck  the  soldier  in  the  fi^e 
with  an  iron  patten,  and  drew  a  great  deal  of  blood,  it  was  holden 
clearly  to  be  no  more  than  manslaughter  (a).  Another  case,  as 
reported  by  Strange  (6),  was  thus:  Mr.  Lutterell,  being  arrested 
fur  a  small  debt,  prevailed  on  one  of  the  officers  to  go  with  him  to 
his  lodgings,  whilst  the  other  was  sent  for  the  attorney's  bill;  words 
arose  at  the  lodgings  about  civility  money,  which  I<utterell  refused 
to  pay,  and  he  went  up  stairs  as  if  to  fetch  money  to  pay  the  debt 
and  costs,  but  he  soon  returned  with  a  brace  of  loaded  pistols  in  his 
bosom,  which  on  the  importunity  of  his  servant  he  laid  on  the  table, 
saying  that  he  did  not  intend  to  hurt  the  officers,  but  he  would  not 
be  ill-used ;  the  officer  who  had  been  sent  for  the  attorney's  bill  soon 
returned  to  his  companion,  and  words  of  anger  then  arising,  Lut- 
terell btrack  one  of  them  on  the  face  with  his  walking  cane,  and 
drew  a  little  blood  ;  whereupon  both  of  them  fell  upon  him,  one 
stabbed  him  in  nine  places,  he  all  the  while  on  the  ground  begging 
for  mercy  and  unable  to  resist  them,  and  one  of  them  fired  one  of 
the  pistols  at  him  whilst  on  the  ground  and  gave  him  his  death's 
wound:  the  Chief  J.  said  it  could  be  no  more  than  manslaughter, 
and  the  jury  found  accordingly.  If  this  were  a  correct  report,  no 
doubt  it  would  be  an  extraordinary  case :  but  comparing  it  with 
tiie  printed  report  of  the  trial,  there  appears  to  be  many  material 
circmnstances  omitted  in  it;  when  Mr.  Lutterell  brought  his  pistols 
down,  he  declared  that  he  would  not  be  forced  from  his  lodgings; 
he  threatened  the  officers  several  times;  one  of  the  pistols  was  fired 
by  (me  of  the  officers,  but  after  the  a£!ray  was  over  both  pistols  ap- 
peared to  have  been  recently  discharged,  and  one  of  the  officers  was 
wounded  by  a  pistol  shot  in  the  finger ;  when  the  affray  began, 
Lutterell  had  a  sword  by  his  side,  and  after  it  was  over,  tiie  sword 
was  found  drawn  from  the  scabbard  and  broken ;  and  as  to  his  call- 
ing for  mercy,  the  evidence  was,  that  when  on  the  ground  he  held 
up  his  hands  <u  (/*  begging  for  mercy  (c) :  these  omitted  particulars 
may  account  for  the  opinion  of  the  Chief  Justice,  and  the  verdict 
of  the  jury.  Another  case  (d)  is  thus  reported  :— a  boy  having 
fought  vrith  another,  and  being  beaten,  ran  home  to  his  father,  all 
bloody;  the  father  immediately  took  a  staff*,  ran  three  quarters  of  a 

(a)  Stedman*!  case,  Foit.  392.  (c)  Post.  299,  293. 

\b)  R,  V.  Tranter  et  at,  1  Str.  499.         {d)  Aowljr'i  case.  12  Co.  87. 
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BiSe  after  the  otber  boy,  beat  bim,  and  be  died  of  tbe  beating;  this 
vat  ruled  to  be  manslatighter,  because  done  in  audden  beat  and 
pa«aD.  Bat  in  other  cotempomry  reports,  the  case  is  somewhat 
different:  according  to  one  (a)  Rowlj  struck  with  a  **  small  cudgel " 
and  according  to  another  (6)  with  a  ^  rod,"  and  it  may  fairly  be 
eidlected  from  both,  that  the  accident  happened  by  a  single  stroke 
with  a  ctidgel  [or  rod]  not  Ukely  to  kill  (c).  So,  where  a  person, 
baring  his  pocket  picked,  seized  the  offender,  and  being  encouraged 
by  the  people  present,  threw  him  into  an  adjoining  pond  for  the 
porpoae  of  ducking  him,  but  without  any  apparent  intention  of 
taking  his  hfe,  and  he  was  drowned:  it  was  holden  to  be  man- 
alaogfater  only  {d  ). 

But  if  the  provocation  be  great,  and  such  as  to  excite  strong  in- 
dignation and  passion, — if  the  party  provoked  at  the  instant  kill  tbe 
other,  he  is  guilty  only  of  manslaughter.    As  if  a  man  find  another 
in  the  act  of  adultery  with  his  wife,  and  in  the  first  transport  of 
pesnon  kill  him,  he  is  guilty  of  manslaughter  only  (e).     If  an  as- 
sault be  made  with  violence  or  circumstances  of  indignity  upon  a 
man's  person,  as  by  pulling  him  by  the  nose, — if  it  be  resented  im- 
mediately by  the  death  of  the  aggressor,  and  it  appear  that  the 
party  acted  in  the  heat  of  blood  upon  that  provocation,  it  will  be 
manialanghter  only  (y).  Where  three  Scotch  soldiers  were  drinking 
U^ther  in  a  public  house,  and  one  of  them  struck  some  strangers, 
who  were  drinking  together  in  another  box,  with  a  small  rattan,  for 
having  naed  sevei^  opprobrious  epithets,  and  reviled  the  character 
of  tbe  Scotch  nation,  and  an  altercation  ensued;  and  one  of  the 
strangers  laid  hold  of  the  soldier  who  had  stricken,  and  threw  him 
against  a  settle;  when  the  soldier  had  paid  his  reckoning,  the 
stranger  again  shoved  him  from  the  room  into  the  passage,  upon 
which  the  soldier  exclaimed  that  "  he  did  not  mind  killing  an  Eng* 
iiaAman   more  than  eating  a  mess  of  crowdy;"  upon  which  the 
stranger,  assisted  by  another  person,  violently  pushed  the  soldier 
ofut  cH  tbe  house;  whereupon  the  soldier  instantly  turned  round, 
drew  his  sword,  and  stabbed  the  stranger  to  the  heart :  this  was 
holden  to  be  manslaughter  {g).    So,  where  a  quarrel  arose  between 
some  aoldien  and  a  number  of  keelmen,  at  Sandgate,  and  a  violent 
affivy  ensued,  in  which  one  of  the  soldiers  was  very  much  beaten; 
the  prisoner,  another  of  the  soldien,  who  had  driven  part  of  tho 
mob  down  the  street  with  his  sword  in  the  scabbard,  seeing  on  bis 
return  his  comrade  thus  used,  drew  his  sword,  and  bid  the  mob  to 
stand  dear,  as  he  would  sweep  the  street,  and  on  their  pressing  on 
him.  be  stmck  at  them  with  the  flat  side  of  his  sword,  and  as  they  fled 
be  panned ;  the  other  soldier  in  the  mean  time  got  away,  and  when 
the  prisoner  returned,  he  asked  if  they  had  murdered  his  comrade; 

(a)  Crov  JacS96.  (r)  Fost.  296}    I   Hale,  486;    1 

(»)  GodfaL  18S.  Hawk.  c.  31,  0.36. 

(e)  Fo»U  295.  (/)  Kel.  135  ;  4  Bl.  191 ;   1  East. 

(^  R.  V.  rtaif,    1  East,  P.  C.     P.  C.  233. 

Z36.  {g)  H.  T.  Ttti/lor,  A  Burr.  2793. 
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and  being  several  dmes  again  assanlted  by  the  mob,  he  brandished  hit 
■word  and  bid  them  keep  off;  just  at  that  time  the  deceased,  who 
from  his  dress  might  be  mbtaken  for  a  keelman,  was  passing,  the 
prisoner  went  up  to  him,  hit  him  on  the  head  with  his  sword,  and 
he  presently  died :  this  was  holden  to  be  manslaughter,  on  account 
of  the  previous  proTocation,  and  the  blood  being  heated  by  the  con- 
test (a). 

But  if  ^e  provocation  were  sought  for  by  the  party  killing,  it 
will  be  no  extenuation  of  the  offence;  as  if  A.  say  to  B., "  I  will  not 
strike  you,  but  I  will  give  you  a  pot  of  ale  to  touch  me,'*  and  there- 
Bpon  B.  strikes,  and  JL  kills  him :  this  is  murder  (6). 

As  to  the  cases  of  sudden  combat : — In  cases  of  sudden  combat, 
whether  the  provocation  be  by  words  or  acts,  and  whether  slight 
or  great,  or  indeed  upon  any  sudden  provocation,  if  the  parties  come 
to  blows,  no  undue  advantage  being  taken  on  either  side,  and  death 
ensue,  it  is  only  manslaughter  (c).  If  A.  use  provoking  language 
or  behaviour  to  B.,  and  B.  strike  him,  whereupon  a  combat  ensuea, 
and  A.  is  killed  :  this  is  manslaughter,  for  it  was  a  sudden  affiray, 
and  they  fought  upon  equal  terms;  and  in  such  combats  upon 
sudden  quarrels,  it  matters  not  who  gave  the  first  blow  (d).  But 
if  B.  had  drawn  his  sword,  and  made  a  pass  at  A.  (A's  sword 
being  undrawn),  and  thereupon  A  had  drawn  his  sword,  and  a 
combat  ensued,  in  which  A.  was  killed, — ^this  would  be  murder; 
for  B.  by  making  a  pass  at  A.,  whilst  tiie  ktter's  sword  was  un- 
drawn, showed  that  he  sought  his  blood;  and  A.'s  endeavour  to 
defend  himself,  which  he  had  a  right  to  do,  will  not  excuse  B  (e). 
If  B.  however  had  finst  drawn,  and  forborne  until  his  adversary  had 
drawn  also,  it  would  have  been  no  more  than  manslaughter  (/). 
Where  one  Mawgridge,  upon  words  of  anger  passing  between  him 
and  Mr.  Cope,  threw  a  bottle  with  great  force  at  the  head  of  Cope, 
and  immediately  drew  his  sword ;  Cope  then  threw  a  bottle  at  tiie 
head  of  Mawgridge,  and  wounded  him,  whereupon  Mawgridge 
stabbed  him  and  he  died :  this  was  hulden  to  be  murder ;  for 
Mawgridge,  by  throwing  the  bottle,  evinced  an  intention  of  doing 
some  great  mischief  to  Cope,  and  drawing  his  sword  immediately 
after,  showed  that  he  intended  to  follow  up  this  blow  (jg).  Where, 
upon  an  indictment  for  cutting  with  intent  to  murder,  it  appealed 
that  a  quarrel  arose  between  the  prosecutor  and  prisoner,  both  being 
intoxicated ;  the  prosecutor  struck  the  first  blow,  and  they  fought 
for  a  few  minutes,  when  the  prisoner  ran  back  a  short  distance,  and 
the  prosecutor  pursued  and  overtook  him,  on  which  the  prisoner, 
having  taken  out  his  knife  in  his  leLreat,  gave  the  proeecutor  a  cut 

(a)  R.  T.  Bnum^  1  East,  P.  C.  (O  Foet.  996;  Kel.  61 ;  1  Hawk. 

M6;  1  LeHCh,  151.  c.81,ii.37. 

ib)  1  Hale,  4&7 ;  1  Hawk.  c.  81,  (/)  Post  296 ;  Kel.  ISO ;  1  Hawk. 

S.S4.  C.8l,s.  88. 

(c)  Post.  996.  (g)  Mawgrldge'i  case,  Kel.  I9B: 

\d)  Id.  396  ;  1  Hale.  486.  Post.  996,  996. 
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•cro8§  the  abdomen :  Park,  J.,  left  it  to  the  jnry  to  saj,  whether 
the  prisoner  ran  back  with  a  nudiciona  intention  of  getting  out 
his  knife,  to  inflict  an  injary  on  the  |nxieecutor,  and  so  gain  an  ad- 
tantaj;e  in  the  conflict,  for  if  so,  and  death  had  emined,  it  wonld 
have  beoi  murder;  or  whether  the  prisoner  bon&  fide  ran  away 
from  the  prosecator,  with  intent  to  escape  from  an  adTereary  of 
raperior  strength,  but  finding  himself  pnrsued,  he  drew  his  knife  to 
defend  himself,  in  which  case,  if  death  had  enjtued,  it  would  be 
mandanghter  only  (a).     Where,  upon  an  indictment  for  a  similar 
(^ence,  the  prosecutor  stated,  that  his  brother  and  the  prisoner  were 
fighting,  and   he  laid  hold  of  the  prisoner  to  prevent  him  from 
striking  his  brother,  and  held  him  down,  but  did  not  strike  hinii 
and  that  the  prisoner  then  stabbed  him  with  a  knife  above  the  knee : 
Parke,  J.  told  the  jury,  that  if  they  were  of  opinion  that  the  pro- 
secutor did  no  more  than  was  .necessary  to  restrain  the  prisoner 
from  beating  bis  brother,  they  should  find  the  prisoner  guilty,  be- 
caose  in  such  a  case  the  crime,  if  death  had  ensued,  would  have 
been  munler;  but  if  they  thought  that  the  prosecutor  had  dona 
UKve  than  was  necessary,  or  if  he  struck  any  blow,  then  the  pri* 
Boner  should  be  acquitted  (6).     Where  the  prisoner  and  one  Levy 
quarrelled  and  went  out  to  fight ;  after  two  rounds,  which  occupied 
about  two  minutes.  Levy  was  found  to  be  stabbed  in  a  great  many 
places,  and  of  one  of  those  stabs  he  almost  instantly  died  ;  and  it 
appeared  that  no  person  but  the  prisoner  could  have  stabbed  him, 
and  that  he  had  a  clasped  knife  in  his  possession  before  the  affray 
b^an :  Bayley,  J.,  told  the  jury,  that  if  the  prisoner  used  the  knife 
privately  from  the  beginning, — or  if  before  they  began  to  fight,  he 
placed  the  knife  so  that  he  might  use  it  during  the  affray,  and  used 
it  aocordittgly,  it  was  murder ;  but  if  he  took  to  the  knife  after  the 
fis^ht  began,  and  without  having  placed  it  to  be  ready  during  the 
affray,  it  was  only  manslaughter ;  the  jury  found  him  guilty  <^ 
murder  (c).     So,  where  the  prisoner,  a  shoemaker,  whib>t  drunk, 
quarrelled  with  the  deceased,  they  stood  up  to  fight,  but  were  sepa- 
rated ;  the  prisoner  went  home,  and  after  being  in  his  house  a  few 
minatee,  came  out  with  a  shoemaker's  knife,  sat  down  npon  a  bench 
before  his  garden  gate,  and  began  cutting  the  heel  of  a  shoe  with 
the  knife ;  the  deceased,  on  returning  from  his  work,  passed  the 
pris<Hier,  called  out  to  him,  "  Are  you  not  an  aggravating  rascal  ?** 
to  which  the  prisoner  replied,  *'  What  will  you  be,  when  you  have 
got  from  your  master's  feet  ? "  upon  which  the  deceased  seized  tiie 
prisoner  by  the  collar,  and  dragging  him  off  the  bench,  they  both 
rolled  down  into  the  cart  way,  the  prisoner  undermost,  and  struggled 
far  some  time ;  the  deceased  perceiving  the  knife  in  the  prisoner's 
haod,  eodeavoared   to  take  it  from  him,  but  the  prisoner  kept 
striking  about  with  one  hand,  holding  the  debased  fast  with  the 
other,  so  that  he  could  not  disengage  himself,  but  at  last  the  latter 

(a)  it.  T.  Ktnal^  1  Car.  ft  P.  437.        (c)  Jl.  v.  Anderson,  Ruis.  631. 
iP)  B,  V.  Bourne,  5  Car.  &  P.  120. 

C  3 


30  Offences  against  the  Person, 

made  a  vigorous  effort,  and  by  that  meana  drew  the  prisoner  from 
the  groaod,  at  which  instant  the  prisoner  gave  him  a  blow,  and  the 
deceased  immediately  cried  out,  ""  The  rogue  has  stabbed  me  to  the 
heart,  I  am  a  dead  man,**  and  immediately  expired  ;  upon  inspection 
afterwards  it  was  found  that  besides  two  inconsiderable  wounds, 
he  had  one  in  the  left  breast  which  was  mortal :  after  great  argu- 
ment and  consideration,  the  judges  held  tliis  to  be  only  manslaughter 
(a) ;  they  thought  there  was  not  sufHcient  evidence  to  show  that 
tlie  prisoner  Itud  in  wait  for  the  deceased,  with  a  malicious  design  to 
provoke  him,  aud  under  that  colour  to  revenge  the  former  quarrel  by 
stabbing  him,  which  would  have  been  murder ;  but  on  the  contrary, 
he  had  composed  himself  to  work  at  his  own  door,  on  a  summer's 
evening,  and  when  the  deceased  appeared  he  never  provoked  him  by 
word  or  gesture  (6).  But  where,  upon  an  indictment  for  stabbing, 
with  intent  to  murder,  it  appeared  that  the  prisoner,  having  had 
some  angry  words  with  a  third  party,  walked  up  and  down  the  pas- 
sage of  a  house  with  a  sword  stick  in  his  hand,  and  the  blade  open, 
and  was  heard  to  say,  "  If  any  man  strikes  me,  I  will  make  him 
repent  it ; "  he  was  de&ired  to  put  up  his  stick,  but  he  refused  to  do 
BO ;  shortly  after,  the  prosecutor  came  up,  and  ignorant  of  what 
had  occurred,  but  perceiving  that  the  prisoner  was  creating  a  dis- 
turbance, struck  the  prisoner  twice  with  his  fist,  upon  which  the 
prisoner  stabbed  him  :  Parke,  B.,  told  the  jury,  that  if  a  person  re- 
ceive a  blow,  and  immediately  avenge  it  with  any  instrument  be  may 
then  have  in  his  hand,  the  offence  will  be  only  manslaughter,  pro- 
vided the  blow  is  to  be  attributed  to  the  passion  of  anger  arising 
from  that  previous  provocation,  for  anger  is  a  passion  to  which  good 
and  bad  men  are  both  subject ;  but  the  law  in  such  a  case  requires, 
first,  that  there  should  be  that  provocation,  and  secondly,  that  the 
fatal  blow  should  be  traced  to  the  infiuence  of  passion,  arising  from 
that  provocation  ;  here  no  doubt  there  was  a  violent  assault,  but  the 
question  was,  whether  the  blow  given  by  the  prisoner  was  occa- 
sioned by  the  passion  of  anger  excited  by  that  assault ;  if  a  person 
denote  by  the  manner  in  which  he  avenges  a  blow,  that  he  is  not  ex- 
cited by  a  sudden  transport  of  passion,  but  under  the  influence  of 
that  wicked  disposition,  that  bad  spirit,  which  the  law  terms 
"  malice  "  in  the  definition  of  murder,  then  the  offence  would  not  be 
manslaughter ;  suppose,  for  instance,  a  blow  given,  and  the  party 
struck  beat  the  other's  head  to  pieces  by  cruel  and  repeated  bLovra, 
this  could  not  be  attributed  to  anger,  and  the  killing  would  be 
murder ;  and  in  like  nuinner,  if  before  a  blow  is  struck,  there  ap- 
pear to  be  a  determination  to  ptmish  any  man  who  gives  a  blow, 
with  such  an  instrument  as  this,  and  upon  a  blow  being  struck,  a 
wound  is  inflicted  accordingly,  it  is  impossible  to  attribute  the  wound 
so  given  to  the  passion  of  anger  arising  from  the  blow ;  none  but  a 


(a)  R,  V.  Snov,  1  Leach,  151.  (A)  1  Eait,  P.  C.  245,  dUog  Fos- 

ter'* MS. 
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mo  of  a  wicked  aad  crael  dispoeitioD,  would  determine  beforehand 
to  resent  a  blow  with  such  an  instrument  (a).  Where,  upon  an  iu- 
dictDient  against  one  Ajes  for  murder,  it  appeared  that  Ayes  and 
the  deceased  were  both  pri^ners  of  war ;  that  the  deceased  having 
Etolea  a  tobacco-box  from  a  fellow- prisoner,  the  prisoners  generall/ 
»ere  mach  incensed  at  it;  and  as  the  deceased  passed  the  beer 
table  where  Ayes  was  sitting,  Ajes,  who  was  very  drunk,  went  up 
to  the  deceased,  pushed  with  great  force  against  his  breast  with  both 
liis  bands,  aud  the  deceased  fell  on  his  back  on  the  ground  ;  the  de- 
ceased then  arose,  struck  Ayes  two  or  three  blows  with  his  doubled 
fi>t  in  tiie  face,  and  one  blow  on  the  eye,  upon  which  the  prisoner 
&^ain  puished  the  deceased  to  the  ground,  stamped  with  his  foot  on 
bis  stomach  and  belly  with  great  force  two  or  three  times,  and  when 
the  deceased  arose,  Ayes  gave  him  a  violent  kick  in  the  face ;  death, 
b(/9rever,  was  caused  by  the  stampmg  on  the  stomach  and  belly ;  the 
jary  (half  foreigners)  found  Ayes  guilty  of  murder;  but  the  case 
being  referred  to  the  judges,  they  were  of  opinion  tliat  the  offence 
wad  only  manslaughter  (&).  Where  two  persons  fought^  and  one 
kaocked  the  other  down,  and  thai  knocked  him  down  a  second  time 
and  kicked  him  whilst  he  was  down,  and  then  put  a  rope  round  his 
neck  and  drairged  him  into  a  ditch  where  he  left  him,  and  he  was 
strangled  ;  Palteson,  J.,  held  this  to  be  murder  (c). 

If  a  man  come  up  whilst  two  others  are  fighting  upon  a  private 
quarrel,  whether  sudden  or  malicious,  and  take  part  with  one  and 
kill  the  other,  thia  will  be  manslaughter  only  (cf } ;  unless  he  used 
some  unfair  advantage,  such  as  striking  with  a  deadly  weapon, 
wbilst  the  other  was  unarmed,  or  the  Hke  (e) ;  or  unless  the  party 
killed  were  an  officer,  and  in  the  due  execution  of  his  office  at  the 
time  (/),  in  which  case  the  offence  would  be  murder  (jg).  So,  on 
the  other  hand,  if  the  party  so  coming  be  killed,  it  is  manslaughter 
only  (A) ;  but  if^  instead  of  taking  part  in  the  quarrel,  he  seek  to 
I^rt  the  combatants  (giving  them  notice  of  his  friendly  intention,) 
and  put  an  end  to  the  affray,  and  in  doing  so  be  be  killed,  it  is 
munier  (•). 

But  in  all  these  cases  of  sudden  anger,  and  indeed  in  every  case 
of  homicide  upon  provocation,  how  great  soever  that  provocation 
msy  be,  if  there  be  sufficient  time  for  passion  to  subside,  and  for 
tw>n  to  interpose,  before  the  mortal  blow  is  given,  the  homicide 
will  be  murder  (k).  If  a  man  find  another  in  the  act  of  adnlteiy 
with  his  wife,  and  in  the  first  transport  of  passion  kill  him,  this  is 
inanaUnghter  (0;  but  if  he  kill  him  after  the  fact,  and  after  a 
nifficient  time  for  his  passion  to  cool  has  intervened,  it  is  murder  (m). 


(a)  A.  V.  Tkomat^  7  Car.  &  P.  817.  (c)  See  anti,  p.  12. 

(&)  R.  ▼.  Avei,  R,  &  Ry.  166.  (A)  1  HAwk.  c.3I,  ».47. 

(e)  a.  T.  Skait^  6  Car.  ft  P.  S73.  <0  See  anti,  p.  15. 
(tf)  1  Hawk.  c.  31.  u.  35.  6(L  (k)  FoiU  296 ;  1  Uawl 

(f)  See  A.  T.  Langden,  R.  ft  Ry.  40. 
2M.  (0  1  Hale,  486,  anii,  p.  228 

n  Hawk.  C.31,  s.57.  (m)  Foit.  296. 
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If  a  man  find  his  wife  in  the  act  of  adultery,  and  in  the  firat 
transport  of  passion  kill  her,  it  is  manslaughter;  hut  if  be  kill  her 
from  a  suspicion,  however  strong  or  well-founded^  that  she  is  car- 
xying  on  an  illicit  intrigue  with  another  man,  such  killing  will  be 
murder  (a).  Whether  a  sufificient  time  for  the  angiy  feeling  to  have 
subsided  hare  intervened,  must  in  a  great  measure  depend  upon  the 
particubir  circumstances  of  each  case.  Where  it  appeared  that  the 
prisoner  and  the  deceased  with  others  were  engaged  in  plajing  at 
hazard,  and  some  angry  words  passing,  the  prisoner  called  the  de- 
ceased an  impertinent  puppy,  and  the  deceased  called  the  prisoner  a 
rascal,  upon  which  the  prisoner  threw  a  bottle  at  deceased,  which 
barely  touched  him,  and  the  deceased  in  return  threw  a  candlestick 
or  bottie  at  the  prisoner,  which  missed  him;  and  both  parties  im- 
mediately arose  to  get  their  swords,  which  were  in  the  room,  and 
the  deceased  drew  his,  but  the  prisoner  was  prevented  from  doing 
the  same  by  the  company;  they  then  set  down  for  about  an  hour; 
the  deceased  then  said  to  the  prisoner,  "  We  have  bad  hot  words, 
you  were  the  aggressor,  but  I  think  we  may  pass  it  over,"  and 
(^ered  the  prisoner  his  hand,  but  the  prisoner  answered,  '*  No,  damn 
yon,  I  will  have  your  blood ;"  the  reckoning  being  then  paid,  all  the 
parties  left  the  room,  except  the  prisoner,  who  called  after  the  de- 
ceased and  said,  "  Young  man,  come  back,  I  have  something  to  say 
to  yon,**  upon  which  the  deceased  went  back,  the  door  was  bolted, 
they  fought  with  swords,  the  deceased  was  wounded,  and  afterwards 
died  of  the  wound ;  it  was  proved  also  that  after  the  throwing  of  the 
bottle,  there  was  no  reconciliation  between  the  parties:  the  judges 
held  Uiis  to  be  murder,  as  the  prisoner  had  acted  upon  malice  and 
deliberation  and  not  from  sodden  passion  (&).  In  Bromwick's  case 
(c),  who  was  indicted  for  aiding  and  abetting  Lord  Morley  in  the 
murder  of  Hastings,  it  appeared  that  when  the  quarrel  happened  at 
a  tavern.  Lord  Morley  objected  to  fight  at  that  time,  on  account  of 
the  disadvantage  he  should  have  by  reason  of  the  height  of  his 
shoes;  and  presently  afterwards  they  went  into  the  field  and  fought: 
this  was  relied  on  as  showing  that  he  did  not  fight  in  the  first 
transport  of  passion  (df).  Where,  upon  an  indictment  for  murder, 
it  appeared  that  the  deceased  was  requested  by  his  mother  to  turn 
the  prisoner  out  of  her  house,  which,  after  a  short  struggle,  ha 
effected,  and  in  doing  so,  gave  the  prisoner  a  kick;  the  prisoner  said 
he  would  make  him  remember  it,  and  went  immediately  to  his 
lodgings,  two  or  three  hundred  yards  off,  passed  through  his  bed 
room  and  a  kitchen  into  the  pantry,  and  then  returned  hastily; 
about  five  minutes  after  the  deceased  had  turned  the  prisoner  out, 
he  went  after  him  for  the  purpose  of  giving  him  his  hat  which  the 
prisoner  had  left  behind  him,  and  he  met  him  about  ten  yards  from 


(a)  B.  V.  KeUify  S  Car.  &  K.  81  A,     7G6 ;  2  Ld.  lUym.  I4D5. 
per  Rolfe,  B.  (c)  1  Lev.  ISO,  1  Sid.  277. 

(&)  Mi^or  Oneby'i  case,  2  Str.        \jd)  1  East,  P.  C.  255. 


Manslauffhier, — In  sudden  Combat  33 

his  lodgings,  when  they  were  heard  to  haTe  some  conyersation,  but 
without  any  words  of  anger,  and  they  walked  on  tc^ether  about 
fifteen  yards,  when  the  deceased  gave  him  hia  hat,  and  then  the 
prisoner  exclaimed  with  an  oath  that  he  would  have  his  rights,  and 
immediately  stabbed  the  deceased  with  some  sharp  instrument, 
giving  him  two  mortal  blows  in  the  belly,  and  said  he  had  served 
him  right;  the  prisoner  then  immediately  ran  back  to  his  lodgings, 
passed  hastily  tiirough  his  bed  room  and  the  kitchen  into  the  pantry, 
and  thence  back  to  his  bed  room,  where  he  undressed  himself  and 
went  to  bed ;  BO<m  afterwards  he  was  apprehended,  and  four  knives, 
such  as  the  priAoner  used  in  his  trade  of  a  butcher,  were  found  in 
the  pantry:  Tiiidal,  C.  J.,  after  leaving  it  to  the  jury  to  say 
whether  the  offence  was  committed  by  the  prisoner  whilst  smarting 
under  the  recent  provocation,  or  whether  there  had  been  time  for 
hij  anger  to  cool  and  reason  to  r^ume  its  seat,  said,  that  it  would 
be  for  them  to  con.sider  whether  the  prisoner  bad  shown  thought, 
contrivance,  and  design  in  the  mode  of  possessing  himself  of  the 
weapm,  and  again  replacing  it  immediately  after  the  blow  waa 
struck,  for  the  exercise  of  contrivance  and  desigu  denoted  rather 
the  presence  of  judgment  and  reason,  than  of  violent  and  ungovern- 
able passion  (a). 

In  cases  of  this  kind  however,  if  there  appear  to  have  been  pre- 
Tious  malice,  on  the  part  of  the  slayer,  no  matter  how  sudden  the 
quarrel  or  fight,  the  killing  is  murder  (6),  unless  it  can  be  proved  that 
the  parties  were  since  reconciled,  and  that  the  fight  was  on  a  fresh 
cause  of  quarrel  (c).  But  if  it  appear  that  the  reconciliation  was 
feigned  or  pretend^,  and  that  the  hurt  was  really  done  on  the  old 
nialice,  it  U  nmrdcr  (d).  Where,  upon  an  indictment  for  murder,  it 
appeared  that  the  prisoner  and  the  deceased,  brothers,  were  drinking 
in  a  friendly  way  at  a  public  house  with  some  neighbours,  till  grow- 
ing warm  in  liquor,  bat  not  intoxicated,  the  prisoner  and  the  deceased 
began  in  idle  sport  to  pull  and  push  each  other  about  the  room, 
th«i  wrestled  one  fall,  and  soon  after  played  at  cudgels  by  agree- 
vusat ;  all  this  time  no  tokens  of  anger  appeared  on  either  side, 
UQti]  the  prisoner  in  the  cudgel  play  gave  the  deceased  a  smart  blow 
<m  the  temple,  npon  which  the  latter  grew  angry,  and  throwing  away 
his  cudgel,  closed  with  the  prisoner,  and  they  fought  a  short  time 
in  earnest,  nntil  they  were  separated  by  the  company;  the  prisoner 
tjiiitted  the  room  in  anger,  and  when  he  got  into  the  street  was  heard 
to  say,  "  Damnation  seize  me  if  I  do  not  fetch  something  and  stick 
bim,**  and  being  reproved  for  this,  he  said,  "  Til  be  damned  to  all 
eternity  if  I  don't  fetch  something  and  run  him  through  the  body;" 
in  about  half  an  hour  he  returned,  and  stood  leaning  against  the 
door  post,  with  his  left  hand  in  hia  bosom  and  a  cudgel  in  his  right, 
looking  in  upon  the  company,  but  not  speaking;  the  deceased  asked 

(a)  R,  V.  Hapward,  6  Car.  A  P.         (b)  1  Hawk.  c.31,  s.26. 
\h1,  and  see  H.  V.  L^uch,  ft  Car.  &         (c)  Id.  ».  30. 
P.  3M«  (d)  1  Hale,  451. 
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him  to  come  in,  but  he  refused;  the  deceased  said,  ^  Why  will  70a 
not?  "  The  priaoner  answered,  **  Perhaps  70a  will  fall  on  me  and  beat 
me;"  the  deceased  assured  him  that  he  would  not,  adding,  '^  Besides 
70a  think  7ourself  as  good  a  man  as  me  at  cudgels,  perhaps  70TI 
will  play  at  cudgels  with  me,"  to  which  the  prisoner  answered, "  I  am 
not  afraid  to  do  so,  if  you  will  keep  off  your  fists ;"  upon  these  words 
the  deceased  got  up  and  went  towards  the  prisoner,  who  dropped  the 
cudgel  as  the  deceased  was  coming  up  to  him ;  the  deceased  took 
up  the  cudgel,  and  gave  the  prisoner  two  blows  with  it  on  the 
shoulder;  the  prisoner  immediately  put  his  right  hand  into  his 
bosom,  took  out  the  blade  of  a  tuck  sword,  crying, "  Damn  you, 
stand  off  or  Til  stab  you,"  and  immediately,  without  giving  the 
deceased  time  to  step  back,  made  a  pass  at  him,  but  missed  him, 
upon  which  the  deceased  gave  back  a  little,  but  the  prisoner  shorten- 
ing the  sword  in  his  band,  leaped  forwards  towards  the  deceased, 
stabbed  him  to  the  heart,  and  he  instantly  died :  the  judges  unani- 
mously held  this  to  be  murder;  there  were  so  many  circumstances 
of  deliberate  malice  and  revenge  on  the  part  of  the  prisoner,  that  the 
offence  could  not  be  less  than  murder  (a). 

There  is  one  species  of  combat,  namely,  deliberate  duelling,  where 
if  death  ensue,  it  is  murder,  under  any  circumstances;  for  it  is  de- 
liberately undertaken,  with  deadly  weapons,  and  the  killing  is  deemed 
premeditated  (6).  And  it  is  deemed  murder  in  the  seconds  as  well 
as  tbe  principals  (c).  Even  the  second  of  the  party  killed,  may  be 
indicted  and  convicted  of  murder,  as  being  present,  aiding  and  abet* 
ting  the  surriror  in  killing  the  deceased  (i).  If  indeed,  upon  a 
sudden  quarrel  the  parties  fight  upon  the  spot,  or  even  if  they  pre- 
sently fetch  their  weapons,  and  go  into  the  field  and  fight,  and  one 
of  them  be  killed,  it  is  manslaughter  only,  for  it  is  presumed  the 
blood  never  cooled  (e).  But  if  they  appoint  to  fight  the  next  day, — 
or  even  upon  the  same  day,  at  such  an  interval  that  passion  might 
have  subsided,—- or  if  from  circumstances  attending  the  case,  it  may 
be  reasonably  concluded  that  their  judgment  had  controlled  the  first 
transports  of  passion  before  they  enga^, — the  killing  will  be  mur- 
der (/).  Or  if  the  suddenness  of  the  fight  be  preconcerted,  in  order 
to  evade  the  imputation  of  murder, — as  if  B.  challenge  A., — and  A. 
refuse  to  meet  him,  but  in  order  to  evade  the  law  tells  B.  that  he 
shall  go  the  next  day  to  such  a  town  about  his  business,  and  accord- 
ingly B.  meets  him  the  next  day  on  the  road,  assaults  him,  and  they 
fight,  and  B.  is  killed, — ^this  is  murder  (jg). 

Prize  fighting  and  boxing  matches  are  unlawful;  and  if  death 
ensue,  it  is  manslaughter  (A).   Where  a  man  was  challenged  to 

J  a)  R,  y.  Mann,  Fost.  132.  89  ;  A.  v.  Walters  et  al.  13  St.Tr. 

b)  1  Hawk.  c.  81.  a  81;  Foit.  113. 

.      _     .                                .  (/)  Foft.  897  J  1  Hawk.  c.3I,  •. 

(«)  1  Hawk,  c  31,  1.81 ;  1  Hale,  92. 

453,  441.  (jt)  \  Hawk  c.  81.  i.  85. 

(d)  i?.  V.  CuddSif,  1  Car.  &  K.  810.  (*)  East,  P.  C.  870  j  see  Fort. 

(O  Fost  897 ;  1  Hawk.  c.  81,  i.  26a 
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fight,  fast  a  jmblic  trial  of  skill  in  boxing,  and  wis  eren  urged  to  it 
by  taoatB,  and  he  foogfat  and  killed  his  adyenarj,  this  was  holden 
to  be  manslaoghter,  idthoagh  the  occasion  was  sadden  (a).  And 
not  oolj  the  persoo  who  kilk,  and  the  seconds,  &c.,  bat  every  per- 
son who  bj  his  presence  encoaragee  it,  that  is  to  say,  who  remains 
preeent  daring  the  fight,  is  equally  guilty  of  manslaaghter  (6). 
Also,  all  struggles  in  anger,  whether  by  fighting,  wrestling,  or  other- 
wise, are  unlawful;  and  if  death  ensue,  it  will  be  manslaughter  (c). 


VI.   In  any  indictment  for  murder  or  man-  indictment 

T  I  .  X       1     •  -        for  Murder 

slaughter,  or  for  being  an  accessory  to  any  murder  or  Man- 
or manslaughter,  it  shall  not  be  necessary  to  set  *  *"* 
forth  the  manner  in  which  or  the  means  by  which 
the  death  of  the  deceased  was  caused,  but  it  shall 
be  sufficient  in  any  indictment  for  murder  to  charge 
that  the  defendant  did  feloniously,  wilfully,  and  of 
his  malice  aforethought  kill  and  murder  the  de- 
ceased ;  and  it  shall  be  sufficient  in  any  indictment 
for  manslaughter  to  charge  that  the  defendant  did 
feloniously  kill  and  slay  the  deceased ;  and  it  shall 
be  sufficient  in  any  indictment  against  any  acces- 
sory to  any  murder  or  manslaughter  to  charge  the 
principal  with  the  murder  or  manslaughter  (as  the 
case  may  be)  in  the  manner  herein-before  specified, 
and  then  to  charge  the  defendant  as  an  accessory 
in  the  manner  heretofore  used  and  accustomed* 

Indictment  for  Murder* 

>      The  jnron  for  onr  Lady  the  Qaeen  npon  their  oath 

to  wit.    S  piwent,  that  A.  B.,  on  the day  of ^  in  the 

year  of  onr  Lord  ,  feloniously,  wilfully,  and  of  his  malice 

•loRthoaght  did  kiU  and  murder  one  CD.;  a^^Hinst  the  peace  of 
oor  Lady  the  Qoeen,  her  crown  and  dignity. 


to)  Ward*s  eaie,  I  East,  P.  C.      103.  per  LItUedale,  J. 
m.  («)  A.  ▼•  OnMi^:  9  Ctf.  &  P. 

(A)  IL  ▼.  Murpkg,  6  Car.  ft  P.     350. 
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The  name  of  the  deceased  shoald  he  stated,  if  it  he  known ;  if  not 
known,  he  may  he  descrihed  as  "  a  certain  person  to  the  juion 
aforesaid  unknown  "  (a).  Bat  where  a  woman  was  indicted  for 
mordering  her  illegitimate  child  immediatelj  after  its  birth,  and  in 
the  indictment  it  was  neither  described  by  any  name,  nor  as  a  child 
whose  name  was  to  the  jorors  unknown;  and  an  objection  on  this 
ground  was  made  in  arrest  of  judgment:  Coleridge,  J.  held  the  in- 
dictment to  be  correct;  the  child  being  illegitimate,  could  have  no 
name  bat  by  reputation,  and  it  could  not  have  acquired  that  at  the 
time  of  its  death;  and  to  state  in  the  indictment  that  its  name  was 
to  the  jurors  unknown,  was  assuming  that  it  had  a  name  (6);  and 
this  decision  was  afterwards  confirmed  by  the  judges  (c).  Describ- 
ing the  child,  in  such  a  case,  as  "  not  named,"  would  be  sufficient 
(cQ.  Where  a  woman  of  the  name  of  Stroud,  was  indicted  for  the 
murder  of  her  illegitimate  child,  which  in  the  first  count  was  called 
**^  Harriet  Stroud,"  and  in  the  second  described  as  '^  a  female  of 
tender  age,  whose  name  is  to  the  jurors  aforesaid  unknown;"  the 
eyidence  was  that  the  child  was  baptized  by  the  name  of  Harriet, 
and  not  Harriet  Stroud:  the  prisoner  was  found  guilty;  but  the 
case  being  reserved  for  the  opinion  of  the  judges,  they  held  that  she 
ought  not  to  have  been  convicted  on  either  count; — ^not  on  the  first 
ooant,  because  the  child's  name  was  not  proved  to  be  Harriet 
Stroud;  and  not  on  the  second,  because  the  child  had  a  name, 
*'  Harriet,*'  by  which  it  might  have  been  described  in  the  indict- 
ment (e).  In  a  similar  case,  where  an  illegitimate  child,  four 
months  old,  had  not  been  baptized,  but  was  generally  called  "  Wil- 
liam," and  spoken  of  as  Sarah  Scarborough's  child,  and  on  one  or 
two  occasions  was  called  '*  William  Scarborough "  in  his  mother^! 
presence:  this  was  holden  to  be  sufficient  evidence  to  go  to  the  jury, 
of  the  child  having  acquired  that  name  by  reputation  (J), 

Evidence. 

To  support  this  indictment  the  prosecutor  must  prove— 

1.  That  the  prisoner  killed  the  deceased.  Lord  Hale  (g)  lays  it 
down  as  a  general  rule,  never  to  convict  a  person  of  murder,  unless 
the  body  have  been  found.  And  where  a  girl  was  indicted  for  the 
murder  of  her  illegitimate  child,  and  the  evidence  was  that  about  six 
o'clock  in  the  evening  she  was  seen  with  the  child,  going  in  the 
direction  firora  the  place  where  she  had  been  in  service  towards  her 
Other's,  that  she  arrived  between  eight  and  nine  at  the  fiuher's 
without  the  child,  and  that  the  body  of  a  child  was  found  in  a  tide 
river  near  which  she  must  have  passed,  but  there  was  no  evidence 
to  show  that  it  was  her  child,  and  the  evidence  rather  tended  to 

(a)  9  Hawk.  c.  S6,  s.  71.  (e)  R,  t,  Sifo¥d,  1  Car.  ft  K. 

(6)  R,  V.  WilU»,  1  Car.  ft  K.  7».     187. 

fel  '3*       «,  •  «       ^  «-      ,  ^V  ^'  ^-  Scw^tmmgk,  19  Shaw's 

U)  B,  V.  Watert,  9  Car.  ft  K.     J.  P.  965.  ^ 

864.  {g)  9  Hale,  990. 
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prore  that  it  was  not :  Lord  Abinger,  C.B.,  ruled  that  as  there  wai 
00  eridence  to  show  that  the  girrs  child  was  actually  dead,  she  must 
be  acquitted;  she  could  not  be  called  upon  to  show  what  had  become 
of  it  (a).  Bnt  where  the  indictment  was  for  marder  of  a  captain  of 
a  ship  by  a  seaman  on  the  high  seas,  and  a  witness  proved  that 
being  oo  board  of  the  ship,  and  hearing  a  Tiolent  noise  on  the  deck, 
he  came  up,  and  he  then  saw  the  prisoner  take  the  captain  up  and 
thivw  him  into  the  sea,  and  that  he  was  never  seen  or  heard  of  after- 
wards; and  that  on  the  deck,  near  to  where  this  happened,  a  billet 
of  wood  was  found,  and  the  deck  and  part  of  the  prisoner's  drees  was 
stained  with  blood:  this  was  left  to  the  jnry  as  evidence  of  the  kill* 
ing,  and  thej  found  the  prisoner  gniltj,  and  (the  oonviction  being 
^^proved  of  bj  the  judges)  he  was  executed  (6). 

Having  already  stated  what  is  deemed  to  be  homicide,  it  is  now 
necfssary  to  notice  the  manner  in  which  the  defendant  must  h9 
proved  to  have  committed  it  This  is  proved,  either  by  some  person 
who  actually  saw  the  offence  committed, — or  by  the  dying  declara* 
tkoB  of  the  deceased, — or  by  the  confession  of  the  prisoner,— or  by 
presumptive  or  circumstantial  evidence,  that  is  to  say,  by  proof  ci 
£acCs  and  circumstances  from  which  the  jury  may  fairly  infer  it,  and 
which  is  dten  as  satisfactory  as  direct  and  positive  evidence.  The 
name  of  the  deceased,  must  also  be  proved,  if  stated ;  bat  if  there  ba 
any  variance  in  this  respect,  the  court  have  power  to  amend  tho 
iDdictment.  And  the  cause  of  death  most  be  proved,  in  oider  to 
show  that  the  death  arose  from  the  injury  which  the  defendant  had 
inflicted;  and  the  death  mnst  be  proved  to  have  taken  place  within 
a  year  and  a  day  from  the  time  of  the  infliction  of  the  injury.  And 
this  latter  fact  must  be  proved  by  tepress  evidence,  for  it  cannot  in 
gmanl  be  inferred  from  circumstances.  In  cases  where  there  ia 
direct  evidence  of  the  defendant  having  committed  the  homicide, 
that  evidence  is  first  given ;  then  any  acts  or  words  of  the  prisoner 
before  or  after  the  offence,  which  can  indicate  the  motive  with  which 
he  committed  it ;  and  lastly  the  evidence  of  a  surgeon  or  other 
medical  man,  to  describe  the  wounds,  &c.,  and  prove  the  caose  of 
death.  But  where  the  prisoner's  guilt  is  to  be  proved  by  circum- 
sUatial  evidence  only,  the  first  evidence  given  should  be  the  finding 
of  the  body,  and  the  state  of  it ;  in  many  cases,  the  next  evidence 
shonld  be  that  of  a  surgeon  or  other  medical  man,  who  has  examined 
the  wounds,  &c.,  to  prove  the  manner  in  which  they  were  probably 
inflicted,  as  well  as  their  being  the  cause  of  death;  and  then  the 
fiicts  and  drcmnstances  from  which  the  jury  are  to  imply  that  the 
prisoner  committed  the  offence,  and  his  motive  for  committing  it. 

S.  It  must  be  proved  that  the  homicide  was  committed  bf  the 
deftodant  **  felonioasly,  wilfully,  and  of  his  malioe  aforethought" 
It  must  be  so  laid  in  the  indictment  (e),  and  proved.  Every  homi^ 
dde  le  deemed  a  felony,  which  is  not  justifiable  or  excusable :  justi* 

(«}  H.  V.  Bcpkims,  8  Car,  &P.       (b)  R,  r.  Hmdmarth, »  T  isach,  HB* 
mu  (c)  tmti,  p.  35. 
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fiable,  when  done  of  necessity,  by  an  officer  of  justice  in  the  lawful 
execution  of  his  du^,  or  by  an  oi^nary  person  in  prevention  of  some 
forcible  and  atrocious  crime ;  excusable,  when  done  per  infortunium^ 
or  by  misadventure,  or  when  done  in  self-defence.  And  every  act 
from  which  death  ensues,  is  said  to  be  done  wilfully,  that  b  to  say, 
intentionally,  unless  done  by  misadventure.  But  the  malice  prepense 
or  aforethought,  the  preconceived  malice,  is  the  great  and  essential 
ingredient  in  murder,  which  includes  in  proof  the  wilfulness  as  well 
as  the  feloniousness  of  the  offence,  and  without  which  the  homicide 
is  at  most  but  manslaughter,  if  not  excusable  or  justifiable. 

Malice,  besides  its  ordinary  signification,  namely,  a  principle  or 
feeling  of  malevolence  towards  a  particular  person,  has  in  the  case 
of  murder  a  more  enlarged  signification,  and  is  defined  to  mean 
'*  that  the  fact  hath  been  attended  with  such  circumstances  as  are 
the  ordinary  symptoms  of  a  wicked,  depraved,  malignant  spirit"  (a). 
Malice  prepense  is  therefore,  either  particular  or  general,  and  is 
either  express  or  implied.     This  I  have  already  fuUy  explained  (6). 

Malice,  we  have  seen  (e),  can  only  be  proved  from  the  admissions 
or  overt  acts  of  the  offender. 

In  strictness  of  law,  indeed,  the  prosecutor  is  not  bound  to  prove 
malice,  or  to  prove  facts  from  which  it  may  be  implied  in  order  to 
sustain  an  indictment  for  murder ;  for  in  all  cases  where  the  killing 
is  proved,  the  law  presumes  that  it  was  done  from  malice  prepense, 
nntil  the  contrary  shall  be  proved  on  the  part  of  the  prisoner  {d  ). 
Which  role  of  law  was  seemingly  adopted  from  necessity,  like  other 

E resumptions;  for  otherwise  murders  conmiitted  in  secret,  particu- 
trly  from  implied  malice,  would  be  dispunishable.  But  although 
this  is  the  strict  rule  of  law,  yet,  in  fairness  to  the  prisoner,  those 
who  conduct  the  prosecution  in  such  cases,  usually  prove  the  whole 
of  the  facts  and  circumstances,  so  fitf  as  they  have  come  to  their 
knowledge,  as  well  those  which  make  for  the  prisoner,  as  those 
which  make  against  him. 

As  to  malice,  express  or  implied,  see  anik^  p.  10—12.  As  to 
killing  officers  of  justice,  see  ant^,  p.  12 — 20.  As  to  killing  game- 
keepers,  see  an<^,  p.  20—23.  Ajb  to  killing  on  provocation,  see 
ant^,  p.  25  —28.  As  to  killing  in  cases  of  sudden  combat,  see  amtij 
p.  28 — 34^    As  to  duelling  and  prize  fighting,  see  anUt  p.  34,  35. 

Indictment  for  ManBlanghter. 

iThe  jurors  for  our  Lady  the  Queen,  upon  their  oath 
present,  that  A.  B.,  on  the day  of ,  in  the 

year  of  our  Lord ,  foloniously  did  kill  and  slay  one  C.  D. : 

against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Am  to  the  form  of  ihe  indictment,  see  the  present  statute,  s.  6, 
anC^,  p.  35.    Eweept  where  the  offence  is  cUarly  manslaughter^ 

(a)  Fott.S56.  (d)  Foft.  256:    1    Hawk.  c.  31, 

(6)  Jnti,  p.  1(^12.  •«  3a  ;    1   Bast,  P.  C.  224,  i.  12 ;  1 

(c)  AnU,  p.  10.  Rosi.  483,  866. 
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it  it  ttsual  in  proctice  to  indict  for  murder;  and  then  at  the  trial 
if  the  judge  deem  it  tnantktughter  on^f  the  jury  may  give  a  verdict 
oeeorilingUf. 

Evidence, 

To  topport  this  indictment  the  proBecntor  must  prov»— 

1.  The  killing  of  the  deceased  by  the  defendant,  and  the  de- 
ceaaed's  name,  if  known  and  stAted  in  the  indictment, — ^in  the  eame 
manner  as  in  mnrder  (a). 

2.  Circomatances  showing  that  the  homicide  was  not  justifiable, 
or  ezensable,  bat  amoonted  in  law  to  manslaughter.  Manslaug liter 
is  the  nnlawfol  killing  of  another,  without  malice  prepense,  express 
or  implied.  It  may  be  either  Tolnntary,  upon  a  sudden  heat  or 
paiwiffnt  or  involantarj,  in  the  commission  of  some  unlawful  act. 
This  snbject  the  reader  will  find  treated  of  at  large,  under  the  head 
^'JUaosUughter'*  (6);  and  it  is  annecessory  again  to  notice  it  in  this 
pUoe.  In  what  cases  homicide  by  accident  may  be  man^luughter  (c) ; 
in  what  cases  homicide  in  furtherance  of  justice  may  be  manslaugh- 
ter (d);  in  what  cases  homicide  in  self-defence,  or  te  et  sua  defefi- 
dendo,  may  be  manslaughter  (e) ;  in  what  cases  homicide  on  provo- 
cation, or  in  sudden  cc«nbat,  is  manslaughter,  not  murder  (/)  ;  in 
what  cases  the  killing  of  officers  of  justice  in  the  execution  of  their 
duty,  and  of  gamekeepers  by  poachers  (^),  is  manjilaughter  only, 
not  murder — see  the  preceding  parts  of  this  work,  here  referred  to. 


VII.  No  punishment  or  forfeiture  shall  be  in-  ^JJ^JJ,® 
curred  hj  anj  person  who  shall  kill  another  by 
misfortune,  or  in  his  own  defence,  or  in  any  other 
manner  without  felony. 

KOTB. 

Homicide  is  ezensabla  when  it  happens  by  accident ;  it  is  jostifi- 
able  when  done  in  furtherance  of  justice ;  and  it  is  excusable  or 
justifiable  when  committed  in  self-defence,  or  in  defence  of  self, 
frmily,  or  property.  These,  however,  may  be  committed  under  cir- 
cumstances, so  as  to  class  them  with  manslaughter,  and  in  some 
cases  even  with  murder. 

1.  Homicide  by  accident  or  per  v^orUmimn  (sometimes,  though 
improperly,  called  chance  medley),  is,  where  a  man,  doing  a  lawful 
act,  without  intention  of  bodily  harm  to  any  one,  and  using  proper 


(tf )  Awti^  p.  ae.  l€i  See  jwd,  pp.  46,  48. 

(6)  Amti^  p.  fi&-S4,  ftc.  (/)  See  ait<^,  pp.  35-34. 

\eS  See  pcwl,  pp.  4a->4S.  (f )  See  anti^  pp.  IS— S3, 
(tf)  See  p09t^  ppi  4A,  46. 
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caution  to  preTent  danger,  anfbrtnnately  happens  to  kill  another  (a)* 
Itieexcnsable,  and  not  liable  to  any  ponishment  (6). 

The  act  must  be  lawful,  which  the  party  Ib  doing  at  the  time  of 
the  accident  As  where  a  labourer  was  at  work  with  a  hatchet, 
and  the  bead  flew  off,  and  killed  a  person  standing  bj,  this  was 
ezcnsable  as  being  homicide  per  infortunium  (c).  But  if  the  act 
be  milawful,  that  is  to  say,  mahim  in  se,  the  homicide  will  be 
murder  or  manslaughter,  according  to  circumstances :  if  it  be  a 
McBajy  the  homicide  is  murder;  if  a  misdemeanor  or  trespsss,  man- 
alaughter  {d).  If  a  man  shoot  at  poultry,  and  by  accident  kill  a 
man, — if  he  intended  to  steal  the  poultry,  the  homicide  b  murder; 
if  done  wantonly,  without  intent  to  steal,  manslaughter  (e). 
Where  a  man  whipped  a  horse  on  which  another  was  riding,  where- 
upon the  horse  sprung  out,  and  ran  oyer  a  child  and  killed  him, 
this  was  manslaughter  in  the  man  who  whipped,  misadyenture  in 
the  rider  (/)•  So,  if  a  man  throw  a  stone  at  anothei^s  horse,  and 
by  accident  hit  another  man  and  kill  him,  it  is  manslaughter  (^). 
But  if  the  act  done  be  mtUum  prohibitum  merely,— as  if  an  un- 
qualified person  shoot  at  game,  and  by  accident  kill  a  person,  it  will 
hare  no  effect  upon  the  nature  of  the  offence,  but  the  homicide  will 
be  of  the  same  degree  as  if  the  party  were  qualified  (A).  So,  ho- 
micide happening  by  accident  in  the  course  of  sports  and  recreations 
which  are  innocent  and  allowable,  (among  which  Mr.  Justice  Foster 
reckons  fencing  and  cudgel  playing,  although  Lord  Hale  seemed  to 
think  differently  (t)0  it  falls  within  the  rule  as  to  homicide  by 
misadventure,  and  is  excusable  (Q.  But  cock-throwing  at  Shrove- 
tide, being  a  cruel  unmanly  custom,  is  not  so,  and  Mr.  Justice  Foster 
once  ruled  it  to  be  manslaughter,  where  a  man,  missing  the  oock, 
hit  a  child  and  killed  it  (/). 

The  act  must  not  only  be  lawftil,  but  it  must  be  done  without 
intention  to  do  bodily  harm  (m).  If  an  act,  unlawful  in  itself,  be 
done  deliberately,  and  with  intention  of  mischief  or  great  bodily 
harm  to  a  particular  person, —  or  of  mischief  indiscriminately,  uSl 
where  it  would,— -and  death  ensue,  against  or  beside  the  intention 
of  the  party,  it  is  murder  (n).  If  a  man  throw  a  stone  at  another, 
with  a  deliberate  intention  to  hurt  him,  but  not  to  kill  him,  and  by 
accident  it  kill  him,  the  party  is  guilty  of  murder  (0).  If  a  man, 
firom  preconceived  malice  against  another,  but  not  intending  to  kill 
him,  but  merely  to  beat  him,  unfortunately  happen  to  kill  him,  it 
will  be  no  excuse  that  he  did  not  intend  his  death,  but  the  homicide 

(a)  Fott.  SA8 ;  1  Hawk,  c  39,        ih)  Fott.  2S9 ;  1  Hale,  475. 

B.  1.  li)\  Hale,  472. 

ib)  9  O.  4,  e.  81,  s.  10.  (A)  Fost.  259.  861 1  1  Hawk.  c. 

(c)  1  Hawk.  c.  ».  s.  9.  S9.  ki.  5—7. 

(d)  Foit.  258.  (/)  FoaU  2G1. 
ie)  Id.  3K.  »S9 ;  1  Hawk.  c.  29,  (m)  Id.  258. 

s.  11 :  Id.  c.  31.  s.  44  ;  1  East,  P.        (it)  Id.   261 1     1    Hawk.  '  c.  29, 

C.  255,  s.Sl.  B.10. 

(/)  1  Hawk.  c.  29,  •.  8.|  (o)  1  Hale,  440,  441. 

(f)  1  Hale,  475. 
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J  mtirder  (a).  If,  howerer,  he  throw  a  stone  at  another,  wantonly 
isd  in  play  merely,  and  happen  to  kill,  it  is  only  man»laDgbter  (fr). 
if  sererai  persons  resolve  to  resist  all  opposers  in  their  commissioo 
of  a  breach  of  the  peace,  and  intending  to  effect  their  object  in  s 
sianner  tending  to  tumult  and  affrajs, — as  to  commit  a  yiolent  dis- 
fieiain,  or  to  htmt  in  a  park,  or  the  like,  —  and  in  so  doing  happen 
to  kill  a  man,  they  are  all  gnilty  of  murder  (c).  So,  where  several 
persons,  armed  with  bludgeons,  came  to  assist  a  tenant  in  removing 
his  goods  to  avoid  a  distress,  and  the  landlord  and  others  endeavoured 
to  prevent  it,  and  in  the  course  of  the  scuffle  which  ensued,  a  child 
standing  near,  who  was  not  concerned  in  the  matter,  was  killed  by 
one  of  the  men,  but  by  whom  was  not  known :  Holt,  C.  J.,  and 
Pollesfen,  J^  were  of  opinion  that  this  was  murder  in  all  ;  but  the 
rest  of  the  judges  held  it  to  be  murder  only  in  him  who  committed 
it  (e?).  Also,  as  has  been  already  mentioned  (e),  if  A.  from  malice 
prepense  intending  to  kiii  B.  by  mistake  or  mischance  kill  C,  or  lay 
ptiison  for  B.  and  it  is  taken  by  C.  who  dies  of  it,  this  is  as  much 
murder  as  if  he  had  killed  B.,  or  entertained  the  malice  against 
C.  (/).  Or  if  the  homicide  were  committed  under  such  circum* 
stances,  that  if  he  had  killed  B.  it  would  only  have  been  man- 
slaughter, the  killing  of  C.  will  be  manslaughter  only  {(f). 

And  the  act  myM»\,  not  onlj  be  lawful  or  innocent,  but  it  mart  be 
done  in  aprojjer  manner,  and  with  dae  caution  to  prevent  mischief  (A). 

Parents,  masters,  and  other  persons  having  authority  in  foro  do* 
mestico^  maj  give  reasonable  correction  to  those  nnder  their  care ; 
and  if  death  ensue  without  their  fault,  it  will  be  no  more  than  aod* 
dental  death  (t).  But  if  the  correction  exceed  the  bounds  of  due 
moderation,  either  in  the  measure  of  it,  or  in  the  instrument  made 
use  of  for  the  purpose,  it  will  be  either  murder  or  manslanghter, 
according  to  the  circumstances  of  the  case :  if  with  a  cudgel  or 
other  thing  not  likely  to  kill,  though  improper  for  the  purpose  of 
oorrection,  m:in.slitughter ;  if  with  a  dangerous  weapon  likely  to  kill 
or  maim,  due  regard  being  alwajs  had  to  the  age  and  strength  of 
the  ftkxtjt  murder  (Jb).  A  blacksmith  stmck  hia  apprentice  with  A 
bar  of  iron,  by  way  of  correction  for  improper  behaviour,  and  killed 
him:  this  was  holden  to  be  murder (/)•  A  woman  kicked  and 
stamped  on  the  l)el]y  of  her  child,  and  killed  it :  this  was  holden  to 
be  murder  (m).  But  where  a  woman,  being  angry  with  one  of  her 
children,  took  np  a  small  piece  of  iron  which  she  used  as  a  poker, 
and  threatened  him  with  it,  upon  which  he  ran  away,  and  she 
threw  the  poker  at  him ;  the  poker  missed  the  boy,  but  hit  another 

(a)  Fost.  2i».  (g)  Post.  963 ;    A.  v.  Smovf,    1 

lb)  1  Hawk.  c.  S9,  •.  9.  Leach,  151. 

(c)  ld.c.  31, 1.  51.  (A)  Fo*t.  363. 

(if)  R.  V.  HubMom  ei  oL  1  East,  (0  Id.  3G3. 

F.  C.  358.  (*)  Id.  263. 

(*)  Anti,  p.  11.  (/)  Grey'*  cate,  Kel.  64,  6ft. 

(/)  1  Uawk.  c.  ai,  s.  7,  45s  F<Mt.  (m)  1  Eait,  P.  C.  361,  t.  87. 
96l« 
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p«noa  who  was  then  entering  the  door,  on  the  head,  and  killed  him ; 
thiB  was  holden  to  be  manslaughter,  as  it  would  hare  amounted  to 
that  offenoe  onlj  if  she  had  killed  the  son  (a).  Where  a  father 
corrected  his  son  with  a  rope,  for  stealing,  the  son  having  before 
been  repeatedly  guilty  of  the  like  ofience,  and  he  beat  him  so  much 
that  he  died  :  this  was  holden  to  be  manskughter  (6).  Where  a 
shepherd  boy  having  allowed  some  sheep  to  escape  from  their  peu, 
his  master,  who  saw  it,  ran  towards  the  boy,  took  up  a  hedge  stake 
that  was  lying  near  him  and  threw  it  at  him ;  it  hit  the  boy  on  the 
head,  fractured  his  skull,  and  he  died :  the  roaster  being  indicted 
for  murder,  the  jury  found  him  guilty  of  manslaughter  (c).  Where 
a  woman  employed  her  niece,  who  was  in  a  very  delicate  state  of 
health  and  in  a  consumption,  in  stay  stitching,  fourteen  or  fifteen 
hours  a  day,  and  beat  her  cruelly  with  a  cane  or  rod  whenever  she 
did  not  do  the  required  quantity  of  work :  the  girl  died  of  con- 
sumption, but  it  was  proved  that  her  death  was  hastened  by  tlie  ill- 
treatment  she  had  received  from  her  aunt ;  and  the  aunt  being 
indicted  for  it,  it  was  holden  to  be  manslaughter  (d).  But  where  a 
person  takes  upon  himself  to  correct  another,  where  by  law  he  has 
no  rights  and  death  ensues,  it  will  be  manslaughter  at  the  least, 
without  reference  to  the  measure  of  the  punishment,  or  the  instru- 
ment with  which  it  was  inflicted.  And  therefore,  where  a  pickpocket 
was  thrown  into  a  p(»id,  for  the  purpose  of  ducking  him,  merely  by 
way  of  punishment,  and  he  was  drowned:  this  was  holden  to  be 
muislaughter  (e) 

As  to  the  cautiim  necessary  to  be  observed,  it  should  be  carefully 
observed  by  all  persons  following  their  usual  and  lawful  occupations, 
particularly  occupations  from  which  danger  may  arise.  If  a  work- 
TRKo.  throw  stones,  rubbish,  or  other  things  from  a  house,  in  the 
ordinary  course  of  his  business,  and  a  person  underneath  happen  to 
be  killed : — then,  if  he  looked  out  and  gave  timely  warning  before- 
hand to  those  below,  it  will  be  accidental  death ;  if  without  such 
caution,  it  will  be  manslaughter  at  the  least ;  if  it  be  in  London  or 
other  populous  place,  then  if  done  early  in  the  morning,  and  due 
warning  given,  it  will  be  excusable ;  but  if  done  when  the  street  b 
full  of  people,  the  death  will  then  be  manslaughter,  notwithstanding 
the  warning  given  (/),  or  murder,  if  there  have  been  no  look-out  or 
warning  {g). 

If  a  person  driving  a  cart  or  other  carriage,  happen  to  kill :  if  he 
saw  or  had  timely  notice  of  the  mischief  likely  to  ensue,  and  yet 
drove  on,  it  will  be  murder,  for  it  was  wilfully  and  deliberately  done ; 
if  he  might  have  seen  the  danger,  but  did  not  look  before  him, 
manslaughter ;  but  if  the  accident  happened  in  such  a  manner,  that 

(«)  i?.  V.  CotmtTt  7  Car.  ft  P.        (d)  R.  v.  Ckefteman,  7  Car.  ft  P. 

4S8.  455. 

(A)  Auom.   I    East,   P.    G.   Kl,         (e)  R.  v.  Fra^t  1  £«*t,  P.  C.  S36. 
B.  37.  CO  Fo«t.  269,  263. 

(c)  il.  V.  WiggSt  1  Leach,  378  ».        {g)  \  East,  P.  C.  262. 
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no  want  of  dae  care  could  be  impnted  to  the  driver,  it  will  be  acci- 
dental dealh,  and  the  driver  Kill  be  excused  (a).  If  a  persoo  by 
careless  or  fiirioaa  driving,  nniutentionalij  run  over  aoolher,  and 
kill  him,  it  will  be  maodlau^hter  (6) ;  or  if  the  periiOD  in  command 
of  a  steam  boat,  by  carela»snei»  or  negligence  unintentionally  run 
down  a  boat,  &c,  and  a  person  therein  is  drowned,  he  ia  guilty  of 
manslaughter  (c).  So,  where  two  persons  were  riding  on  horse- 
back, furiously,  along  a  road,  and  one  passed  the  deceased  (who 
was  also  on  horseback)  without  doing  him  any  injury,  but  the 
other  came  in  collision  with  him,  both  fell,  and  the  deceased  was 
thereby  killed  :  Patteson,  J.»  directed  an  acquittal  as  to  the  first  uf 
the  two^  for  be  could  not  be  deemed  answerable  for  the  act  of  the 
other;  and  as  to  the  second,  as  the  evidence  rendered  it  doubtful 
whether  he  ran  bis  horse  against  the  deceased,  or  the  deceased's  horse 
being  unmly  got  into  his  way,  he  directed  the  Jury  that  if  tbey  were 
of  opinion  that  by  furious  riding  he  ran  against  the  deceased,  they 
^ould  find  him  guilty  of  manslaughter,  but  if  they  thoup;ht  the 
deceased's  horse  was  unruly  and  gut  into  his  way,  they  should 
acquit  him  (d). 

So,  if  a  man  take  upon  himself  an  office  or  duty,  requiring  skill 
or  care,— if  by  his  ignorance,  carelessness,  or  negligence,  ho  cause 
the  death  of  another,  he  will  be  guilty  of  manslaughter.  Where  it 
was  the  duty  of  the  ground  baiUff  of  a  mine  to  regulate  the  ventila- 
tion, and  to  direct  where  air  headings  should  be  placed,  and  iu  cun- 
Beqneoce  of  his  neglecting  to  do  so,  there  was  an  explo&ion  of  fire 
damp  in  the  mine,  and  nineteen  of  the  workmen  were  killed: 
Maole,  J.,  held  this  to  be  mansbughter  (a).  Where  a  banksman 
employed  at  a  mine,  whose  duty  it  was  to  place  a  stage  on  the 
mouth  of  a  shaft  to  receive  a  loaded  truck  mn  down  to  it  on  a  tram- 
way, neglected  to  place  the  stage,  whereby  the  truck  fell  down  the 
abaft  and  killed  a  workman:  he  was  holden  guilty  of  mau- 
alaoghter  (/).  Where  an  ironfounder,  employed  to  cast  a  cannon, 
did  it  so  imperfectly,  that  upon  its  being  fired  it  burst  and  killed  a 
man,  it  was  holden  that  he  was  guilty  of  manslaughter  {jg).  There 
have  also  been  several  cases  of  indictments  against  medical  men, 
&c.,  arising  from  the  death  of  patients  ;  and  this  general  rule  seems 
to  be  estabhshed  by  them :  that  if  any  person,  whether  medical  man 
or  not»  professing  to  deal  with  the  life  or  health  of  another,  cause 
death,  either  by  his  gross  ignorance  or  want  of  skill,  or  by  his  gross 
negligence,  or  by  his  gross  rashness  and  want  of  proper  cantion,  he 

la)  Foit.  »3.  {d)  B,  v.  Mattin,  6  Car.  &  F. 

(A)  R.  V.  Watkert  1   Car.  &  P.  396. 

890;  A.  V.  IfMArn.e  Car.  &  P. »%(;  («)  R.  v.  Hoitus,  a  Car    &  K. 

B.  V.  Unmt,   Id.  639 1  Jl.  v.  Tim^  868,  and  Me  R.  v.  Barratt,  Id.  348. 


I,  7  Id.  499;  R.  v.  SwindaU  et  (./)  R-   v.   UuglUM,   96  Law  J. 

ai,  9  Car.  ft  K.  930.  209  m, 

(c)  R,  V.  Oretn,  7  Car.  ft  P.  166 ;  U)  R,    t.  Carr,  8  Car.   ft  P. 

R,  V.  AUeny  Id.  158;  R,  v.  Tay.  163. 
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is  gnilty  of  maiulanghter  (a).  Where  the  defendant  was  indicted 
for  manslaughter,  bj  putting  plasters  made  of  corrosiTe  and  dftn- 
geroQS  ingredients  on  the  head  of  a  child,  BoUand,  B.,  stated  the 
Uwy  as  then  settled  by  the  judges,  to  be,  that  if  any  person,  whether 
a  regular  or  licensed  medical  man  or  not,  profess  to  deal  with  the 
life  or  health  of  any  other  person,  he  is  bound  to  use  competent 
skill  and  sufficient  attention ;  and  if  the  patient  die  through  default 
of  either,  the  party  is  guilty  of  manslaughter  (6).  Where  the 
defendant,  a  publican,  and  agent  for  the  sale  of  certain  pills,  was 
indicted  for  manslaughter,  by  administering  to  the  deceased  a 
quantity  of  those  pills,  seyeral  medical  witnesses  gave  it  as  their 
opinion,  that  medicine  of  so  violent  a  character  as  that  of  which  the 
pills  were  composed,  could  not  be  administered  to  a  person  in  the 
state  in  which  the  deceased  then  was,  without  accelerating  his 
death :  Lord  Lyndhurst,  in  summing  up  the  case  to  the  jury,  said 
that  there  was  no  difference  in  cases  of  this  kind  between  a  licensed 
physician  or  surgeon,  and  a  parson  acting  as  such  without  licence; 
and  that  if  either,  having  a  competent  degree  of  skill  and  knowledge, 
make  an  accidental  mistake  in  his  treatment  of  a  patient,  through 
which  mistake  death  ensues,  he  is  not  thereby  guilty  of  man- 
slaughter ;  but  if,  where  proper  medical  assistance  can  be  had,  a 
person  totally  ignorant  of  the  science  of  medicine,  take  upon  himself 
to  administer  a  violent  and  dangerous  remedy  to  one  labouring 
under  disease,  and  death  ensue  in  consequence  of  that  dangerous 
remedy  having  been  so  administered,  he  is  guilty  of  manslaughter  (c). 
Also,  if  a  medical  man  or  other  person  administer  any  medicine  to  a 
woman,  or  perform  any  operation  or  do  any  other  thing,  for  the 
purpose  of  procuring  iU>ortion,  and  thereby  kill  the  woman,  he  is 
guilty  of  murder  (</).  And  where  a  woman  was  indicted  for  the 
murder  of  an  infant,  by  using  means  to  procure  abortion  in  its 
mother,  then  in  the  sixth  month  of  her  pregnancy,  by  which  means 
it  was  untimely  brought  forth,  lived  a  few  hours  and  then  died; 
and  after  proof  of  the  facts,  a  medical  man  proved  that  it  was  im- 
possible  for  a  child,  bom  at  that  period  of  gestation,  to  live  any 
considerable  length  of  time :  Maule,  J.,  in  summing  up,  told  the 
jury  that  if  a  person  intending  to  procure  abortion,  do  an  act  which 
causes  a  child  to  be  bom  so  much  earlier  than  the  natural  time, 
that  it  is  bora  in  a  state  much  less  capable  of  living,  and  afterwards 
dies  in  consequence  of  its  exposure  to  the  external  world,  the  person 
who  by  such  misconduct  so  brings  the  child  into  the  world,  and 
puts  it  thereby  in  a  situation  in  which  it  cannot  live,  is  guilty  of 
murder  (e). 


(a)  See  R.  r.    Si.  John  Long,  4         (c)  R.  r.  Webb,  1  Mo.  &  R.  405. 
Car.  &  P.  423,  398 ;   R,  ▼.    Van        (if)  Tickler*i  case,  1  East,  P.  C. 

BnUhett.  3  Cap.  &  P.  629 ;   R.  v.  p.  33a 

WiOiavMn,  Id.  636  j  B.  v.  EUit,         (e)  A.  v.  Wat,  2  Car.  ft  K.  784 ; 

9  Car.  &  K.  470.  see  anU,  p.  9. 

(6)  n,  f .  SpiUer,  5  Car.  ft  P.  833. 
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Before  a  man  deal  with  a  gun  or  pistol,  as  if  it  were  not 
charged,  it  is  incambent  upon  him  to  ascertain  whether  it  ie  so  or 
not;  and  if  he  do  not  nee  a  reasonable  cant  ion  in  this  respect,  and 
aftcrwarda  upon  pnlling  the  trigger  it  unexpectedly  explode  and 
kill  a  person,  it  will  be  manslaughter.  In  one  case,  where  a  man 
found  a  pistol  in  the  street,  and  trying  it  with  the  ramrod  it  ap- 
peared not  to  be  charged ;  he  brought  it  home  and  showed  it  to  hb 
wife,  and  whilst  she  was  standing  near  him,  he  pulled  up  the  cock, 
palled  the  trigger,  the  pistol  exploded,  and  killed  her :  this  was 
holden  tu  be  mansdaughter  (a).  But  the  reporter  seems  to  disap- 
prove of  the  decision;  and  Mr.  Justice  Foster  declares  that  it  is  not 
law;  he  says  the  law  does  not  require  the  utmost  caution  that  can 
be  used,  but  it  is  sufficient  that  a  reasonable  precaution,  such  as  ia 
usual  in  the  like  cases,  shall  be  taken ;  and  he  states  a  case,  in 
which  he  himself  ruled  that  a  homicide,  under  similar  circum- 
stances, was  by  misadventure  merely,  and  the  defendant  was 
acquitted  (6). 

2.  Homicide  in  furtherance  of  Justice :  — In  the  execution  of 
criminals,  the  sheriff  and  thoee  acting  under  him  are  justified  in 
law,  in  carrying  a  sentence  of  death  into  execution,  provided  the 
sheriff  has  a  warrant  authorizing  him  to  do  sa  And  the  same  as 
to  those  to  wh<Mn  the  court  of  Queen^s  Bench  directs  its  warrant  for 
the  like  purpose  (c).  But  he  must  strictly  pursue  the  warrant ;  he 
cannot  substitute  one  kind  of  death  for  another ;  if  he  do,  or  if  he 
act  without  warrant,  he  will  be  guilty  of  murder  (d).  The  Queen, 
however,  by  her  warrant,  may  remit  any  part  of  the  sentence,  or 
substitute  beheading  for  hanging ;  and  those  to  whom  such  warrant 
is  directed,  are  perfectly  justified  in  obeying  it  (e). 

So  upon  an  arrest,  &c. — Where  persons,  having  authority  to 
airest  or  imprison,  and  using  proper  means  for  that  purpose,  are  re- 
sisted in  so  doing,  and  the  party  making  resistance  is  killed  in  the 
struggle,  the  homicide  is  justifiable  {f)  ;  and  the  officer,  &c.,  in  such 
a  case  need  not  retreat,  as  in  the  ordinary  cases  of  «e  defendendo  {g). 
And  the  same  in  civil  actions  (4).  But  if  the  killing  were  after  the 
resistance  ceased,  or  if  the  other  party  were  not  authorized  to  arresti 
it  would  be  manslaughter  at  least  (Ot  if  not  murder.  On  the  other 
hand,  if  during  the  struggle,  the  party  arrested  or  about  to  be 
arrested,  kill  the  party  arresting,  it  will  be  murder :  for  the  law  in 
that  case  implies  malice  (Jc),  In  a  civil  action,  however,  a  private 
penon  has  no  right  to  arrebt,  unless  the  warrant  be  specially  directed 
to  him. 

(a)  Kel.  41.  11  ;  Id.  r.  99.  i.  16;  1  Hale,  4S7. 

Kb)  Fott.  !c63-365.  C/r)  2  Hale.  218. 

(c)  S  Hawk.  c.  61. 1.1.  (A)  1  Hawk.  c.  28,   u.    17,  18; 

(tf)  Fott.  Sfi7  ;  1   Hawk.  c.  98,  s.     Post.  270. 

4—10;  Id.  c.  31,  CI.  €6,  67.  (0  1  East,  P.  C.  297. 

(«)  F'>st.  )Rft-t<70.  (A)  Fott.  270  ;  1  Eait,  P.  C.  296, 
(/ )  Id.  270 ;  1  Hawk.  c.  38,  s.     398. 
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If  in  th«  case  of  a  felony  or  a  dangerous  woand  given,  the 
offender  flji  and  the  constable  or  private  person  pnreae, — if  in  the 
porsuit  the  party  fljing  be  kill^,  where  he  cannot  be  otherwise 
overtaken,  it  is  justifiable  homicide  (a).  Bnt  this  is  not  the  case, 
where  the  arrest  is  in  a  civil  proceeding  (6),  or  for  a  mere  trespass 
or  misdemeanor  (c) ;  there,  if  tiie  killing  were  with  a  deadly  weapon, 
it  would  be  murder,  or  if  with  a  cudgel  or  weapon  not  likely  to  kill, 
manslaughter  (cQ.  Whers  a  constable,  employed  to  guard  a  copse, 
from  which  wood  had  been  stolen,  saw  a  man  coming  out  of  the  copse 
with  wood  which  he  had  stolen,  and  called  to  him  to  stop,  but  the  man 
ran  away ;  the  constable,  having  a  gun,  then  fired  at  him,  and  shot  him 
in  the  leg :  stealing  the  wood  was  bnt  a  misdemeanor,  punishable  on 
summary  conviction,  unless  the  party  had  been  twice  previously  con- 
victed for  the  like  ofience,  and  then  it  would  have  been  felony;  in  fact, 
this  man  had  been  twice  previously  convicted,  but  the  constable  did 
not  know  it :  the  constable  being  indicted  for  shooting  at  and  wounding 
the  man,  and  convicted,  but  the  question  reser?^  for  the  criminiu 
appeal  court,  the  judges  held  that  as  the  constable  at  the  time 
did  not  know  that  the  prisoner  had  committed  a  felony,  he  was 
not  justified  in  firing  at  him,  and  that  therefore  the  conviction  was 
right  <«). 

Also,  in  the  case  of  a  sadden  affiray,  where  nofdony  is  committed  or 
dangerous  wound  given,  if  a  person  interposing  to  part  the  combatants, 
and  giving  notice  to  them  of  his  friendly  intention,  be  assaulted  by 
ttther  of  them,  and  in  the  struggle  should  happen  to  kill,  this  will  be 
jofttifiable  ;  but  if  he  be  killed,  it  will  be  murder  (/).  So,  if  persona 
engaged  in  a  riot,  or  a  forcible  entry  or  detainer,  stand  on  their 
defence,  and  continue  the  force  in  opposition  to  the  commands  of  a 
justice  of  the  peace,  &c^  or  resist  such  justice  in  his  endeavours  to 
arrest  them,  the  killing  of  them  may  be  justified  ($r).  And  the 
killing  of  rioters,  even  by  private  persMis,  who  cannot  otherwise 
suppress  them,  or  defend  themselves  from  them,  will  be  justi- 
fiable (A). 

And  lastly,  if  a  criminal,  endeavouring  to  break  prison,  assault 
his  gaoler,  and  be  killed  in  the  afiiay,  it  is  justifiable  homicide  (t)* 

As  to  the  killing  of  officers  or  private  persona  in  making  arrests, 
I  have  already  treated  of  the  subject 

8.  As  to  homicide  as  defmdendo'^ — ^If  a  person,  engaged  in  a 
sudden  affray,  quit  the  combat  before  he  have  inflicted  a  mortal 


(a)  Fost.  271 ;    1  Hawk.  e.  28,  (e)  R,  v.  Dadson,   20    Law   J. 

'(6)  Foit,  271 J   1  Hawk.  6  28,  (/)  Fort.  272;    1  Hawk.  c.  31, 

•.20.  •.  48  J  1  Hale,  484. 

(c)  Fort.  271  i  1  Hale.  481  {2  (^)  l  Hawk.  c.  28,  i.  14. 

Hale,  317.  (%)  Id. 

(If)  Fort.  271 ;  lee  A.  t.  Long-  (i)  I  Hawk.  c.  28,  s.  13  s   Fost. 

ddi,  R.  ft  Ry.  22S ;  1  Hale,  63, 481.  321. 
495,496;  2  Hale.  217. 
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vrnodf  and  retreat  or  fl j  as  &r  as  he  can  with  Bafetj,  and  then, 
uTfd  bj  mere  necessity,  kill  his  adversary  for  the  preservation  of 
b.«  oim  life, — the  homicide  is  excusable  (a).  It  formerly  snb- 
j^trd  the  party  to  forfeiture  (6).  It  differs  from  manslaughter 
in  thiSt  that  in  manslauchter,  the  combat  is  supposed  to  continue 
uc:il  after  the  mortal  wound  is  eiven  (c);  but  in  homicide  k  dtfen- 
d'ntdo^  the  party  must  hare  declined  the  combat,  and  hare  retreated, 
\*u  re  that,  and  the  mortal  wound  must  be  given  afterward;,  when 
h*"  bad  no  other  means  of  saving  his  owu  life  (d).  It  matters  not 
v^ho  began  the  affiray,  or  gave  the  first  blow,  or  whether  the  party 
Lad  giv«n  wounds,  not  mortal,  before  he  retreated  (e) ;  but  if  he 
d'cline  the  conibat  before  a  mortal  wound  is  given,  and  retreat  as 
far  as  he  can  with  safety  to  his  own  life,  he  will  be  ju^titied  in 
giving  a  mortal  wound  afterwards  in  his  owu  defence.  If,  however, 
the  first  as$-attlt  were  from  malice,  which  is  to  be  collected  from 
circumstances,  and  the  retreat  merely  colourable,  and  the  party 
at'terwards  turn  on  his  adversary  and  kill  him,  it  is  murder  (y). 
Where,  upon  an  indictment  for  stabbing  with  intent  to  niurder.  it 
appeared  that  the  proMCutor  and  pn&oner  having  quarrel  led,  they 
fought,  the  prosecutor  striking  the  first  blow;  the  priaoner  ran 
back  a  short  distance,  and  the  prosecutor  pursued  and  overtook  him, 
upon  which  the  prisoner,  who  had  taken  out  his  knife  on  his 
retreat,  gave  the  prosecutw  a  cut  across  the  abdomen:  Park,  J., 
told  the  jury,  that  if  they  were  of  opinion  that  the  prisoner  re- 
treated for  the  purpose  of  getting  his  knife  out,  in  order  that  he 
might  have  an  undue  advantage  in  the  conflict,  they  shrmld  £nd 
iiim  guilty  ;  but  if  they  thought  that  he  retreated  with  an  intention 
to  escape  from  an  adversary  of  superior  strength,  but  finding  him- 
self pursued,  drew  his  knife  to  defend  himself,  they  fihould  acquit 
him  ;  the  prisoner  was  acquitted  (jg).  But  although  the  retreat  be 
hf^ruijui^^  yet  the  retreating  party  will  not  be  ju^jtified  in  giving  a 
mortal  wound,  unless  he  had  reasonable  ground  to  apprehend  that 
he  would  otherwise  be  killed  himself;  if  he  do,  the  killing  will 
amount  to  manslaughter  (A).  Where  it  appeared,  on  a  trial  for 
murder,  that  the  prisoner  coming  home  drunk,  his  father  desired 
him  to  go  to  bed,  and  (m  his  refusing  to  do  so,  a  scufHe  took  place 
between  him  and  his  father ;  his  brother,  who  was  in  bed,  hearing 
the  noise,  got  up  and  fell  upon  the  prisoner,  threw  him  down,  beat 
him  npcMi  the  ground,  and  kept  him  down  so  that  he  could  not 
avoid  the  blowa ;  and  as  they  were  striving  together,  the  brother 
who  waa  nndermost  stabbed  the  other  with  a  penknife,  of  which 
wonnd  he  died ;  it  was  at  first  doubted  whether  this  was  murder,  or 
homicide  ae  defendendo ;  bat  it  being  referred  to  the  judges,  they 

(a)  Fo«t.  776 ;   I  Hale,  481,  483 ;  15,  17. 

1  Hawk.  c.  29,  M.  13,  14.  (/)  Fott.  377;   1   Hawk.  e.  39, 

(6)  Focr.  87A,  776.  i.  18 :  Id.  c.  31,  i.  26 ;  Id.  c  2M, 

(c)  Id.  276,  277.  S.  2. 

(tf)  Id.  277.  U)  n.  V.  Krual,  I  Car.  A  P.  437. 

(e)  Id.  sn  ;   I  Hawk.  e.  29,  m.  (A)  Fott.  278. 
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held  it  to  be  manslanghter,  **  for  there  did  not  appear  to  be  any  such 
inevitable  necessity,  as  to  excuse  the  killing  in  this  manner"  (a). 

There  is  also  a  species  of  excusable  homicide  in  self-preservation, 
sientioned  by  Lord  Bacon,  and  by  Mr.  Justice  Blackstone,  in  his 
Commentaries,  which,  although  not  rightly  classed  under  this  head, 
it  may  be  convenient  to  notice  in  this  place: — namely  where  the 
party  slaying  and  the  party  slain  are  equally  innocent  One  instance, 
amongst  others  mentioned,  is,  where  two  men,  being  shipwrecked,  get 
iipcm  the  same  plank,  but  finding  it  not  able  to  save  them  both, 
one  of  them  thrusts  the  other  from  it,  whereby  he  is  drowned :  thia 
is  excusable  from  anayoidable  necessity,  and  the  principle  of  self- 
defence  (6). 

4.  As  to  Homicide  m  et  iua  defendendo:  —  If  a  person,  by 
Yioloioe  or  surprise,  attempt  to  commit  a  felony  npon  the  person, 
habitation,  or  property  ii  another,  the  latter  may  repel  force  by 
force,  and  if  in  the  conflict  he  happen  to  kill  the  offender,  the 
homicide  is  justifiable  (c).  This,  it  will  be  perceived,  is  perfectly 
different  from  the  homicide  ae  defendendo  which  we  have  been  con- 
sidering; in  that  case  the  homicide  is  excusable  merely,  in  this 
lustifiable  ;  there  the  party  was  formerly  subject  to  a  forfeiture, 
here  he  was  not  (d)  ;  in  that  case  the  party  must  retreat  as  far  as 
he  can  with  safety  ;  in  this  he  is  not  bound  to  retreat  at  all,  but  <mi 
the  contrary  he  may  pursue  the  offender  until  he  find  himself  or 
faiB  habitation,  or  property,  out  of  danger  (e).  Thus,  if  a  man 
attempt  to  rob  or  munier  another,  the  latter  may  repel  force  by 
force;  and  even  his  servant,  attending  upon  him,  or  any  other 
person  present,  may  interpose  to  prevent  the  intended  offence  ;  and 
if  the  party  attacking  be  killed  by  either  the  party  attacked  or  by 
him  who  interposes,  the  homicide  is  justifiable  (/).  And  this  rule 
extends  to  the  case  of  master  and  servant,  husband  and  wife,  parent 
and  child,  killing  in  defence  of  each  other  respectively  (g).  So,  a 
woman  may  lawfully  kill,  in  defence  of  her  chastity,  if  a  man 
attempt  to  commit  a  rape  upon  her  (&).  So,  if  an  attempt  be  made 
to  commit  arson  or  burglary  in  the  habitation,  the  owner  or  any 
part  of  his  family,  or  even  a  lodger,  may  lawfully  kill  the  assailanto, 
to  prevent  the  mischief  intended  (t).  But  a  man  cannot  thus 
justify  the  homicide,  to  prevent  a  mere  trespass  (ib),  or  any  offence 
without  force  (/).  Where,  upon  an  indictment  for  manslaughter,  it 
appeared  that  the  prisoner,  being  employed  by  the  owner  of  a  garden 
to  watoh  it  at  night,  seeing  a  man  on  the  garden  wall,  hailed  him. 


<«)  R,  V.  NaUor^  Fost.  378.  s.  16. 

(ft)  4  Bl.  Com.  186 ;    1   Hawk.  im)  1  Hale,  484. 

e.  S8, 1.  26.  (A)  Fost.  874 ;  1  Hale,  485. 

fc)  Fost.  278.  (I)  Foft.  274. 

24  H.  8,  e.  5.  (It)  1  Hawk.  c.  28,  s.  28 ;  Cook's 


i^ 


(ej  Fo8t.273.    ^^  ^  case,   Cro.  Car.  687;  1  Hale,  445. 

(/)  Id.  274  i  I  Hale.  481,  484  ?  1      485 ;  Fost.  591.  * 

Hawk.  c.  S8,  iS.  91,  24  ;  Id.  c.  29,         (i)  1  Hale,  488. 
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upon  which  ^e  nun  said  to  another  (whom  the  prisoner  did  not 
see),  "T«m,  why  don't  yon  fire?"  The  prisoner  again  hailed  him, 
npon  which  he  said,  "  Shoot  and  be  d— d ;"  the  prisoner  then  fired 
at  his  legs,  bnt  nnfortnnaUly  shot,  not  the  man  on  the  wall,  bet 
another  that  was  standing  on  the  groand,  and  whom  he  had  not 
seen ;  and  npon  the  deceased  were  found  three  dead  fowls,  a  honse- 
breakers  crowbar,  a  flint,  steel,  matches,  &c:  Garrow,  B.,  told  the 
jnry,  that,  as  the  prisoner's  Hfe  was  threatened,  he  was  jastified  in 
firing;  bat  if  that  had  not  been  the  case,  be  would  have  been 
gnilty  of  manshinghter,  for  he  would  not  have  been  jubti£ed  in 
shooting  mt  persons  coming  on  his  master's  premii.es,  even  in  the 
night  (a).  In  cases  where  a  man  can  thus  justify  homicide, — if, 
instead  of  killing,  he  himself  be  killed,  it  is  morder. 


Vill.  Every  offence  which  before  the  commence-  Pttu  Treason 
ment  of  the  Act  of  the  ninth  year  of  King  George 
the  Fourth,  chapter  thirty-one,  would  have  amounted 
to  petit  treason,  shall  be  deemed  to  be  murder  only, 
and  no  greater  offence ;  and  all  persons  guilty  in 
respect  thereof,  whether  as  principals  or  as  acces- 
sories, shall  be  dealt  with,  indicted,  tried,  and 
punished  as  principals  and  accessories  in  murder. 

Note. 

Petit  treasoo  was,  where  a  serrant  killed  his  master,  or  a  wife  her 
bosband,  or  an  ecclesiastical  person  (either  secular  or  regular)  bis 
SQperior.  In  these  cases,  the  offence  most  hare  been  such  as 
wonid  be  mnrder  in  the  case  of  ordinary  persons.  There  were  also 
other  offences,  {nracy  for  instance,  which  were  deemed  petit  treason 
at  coanmoD  law  ;  but  by  stat.  25  Edw.  3,  stat.  5,  c.  2,  it  was  de- 
clared that  the  killing  i^Mve  mentioned  should  alone  be  deemed  petit 
tnasoD  thereafter.    Bat  petit  treason  is  now  altogether  abolished. 


IX*  Where  any  murder  or  manslaughter  shall  Marder  or 
be  committed  on  land  out  of  the  United  Kingdom,  tuughter 
whether  within  the  Queen's  dominions  or  without, 

(a)  JL  ▼.  SemO^,  1  Car.  ft  P.  319. 
D 


50  Offences  against  the  Person, 

and  whether  the  person  killed  were  a  subject  of 
her  Majesty  or  not,  every  offence  committed  by 
any  subject  of  her  Majesty,  in  respect  of  any  such 
case,  whether  the  same  shall  amount  to  the  offence 
of  murder  or  of  manslaughter,  or  of  being  accessory 
to  murder  or  manslaughter,  may  be  dealt  with,  in- 
quired of,  tried,  determined,  and  punished  in  any 
county  or  place  in  England  or  Ireland  in  which 
such  person  shall  be  apprehended  or  be  in  custody, 
in  the  same  manner  in  all  respects  as  if  such  offence 
had  been  actually  committed  in  that  county  or 
place;  provided  that  nothing  herein  contained 
shall  prevent  any  person  from  being  tried  in  any 
place  out  of  England  or  Ireland  for  any  murder  or 
manslaughter  committed  out  of  England  or  Ire- 
land, in  the  same  manner  as  such  person  might 
have  been  tried  before  the  passing  of  this  Act. 

Note. 

In  ihe  ea*e  of  murder  oommUted  abroad,  the  indictmeni  iUUet 

that  **  A.  B.  being  a  subject  of  our  Lady  the  Qaeeo,  on  the day 

of—,  in  the  year  of  onr  Lord'  ,  on  land,  out  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  [Boulogne,  in  the 
Eix^dom  of  France],  feloniously,  wilfully,  and  of  his  malice  afore- 
thought, &€.**  (a).  Where  the  indictment  stated  the  offence  to  have 
been  committed  at  Boulogne,  in  the  kingdom  of  France,  to  wit,  at 
London,  &c.,  and  the  grand  jury  objected  to  it,  as  stating  the  death 
to  hare  happened  at  two  places, —  Bayley,  J.  ordered  the  words  **  at 
London,"  &c.,  to  be  struck  out  (b).  The  admission  of  the  prisoner 
that  he  is  a  British  subject,  is  good  evidence  that  he  is  so  (c).  The 
venue  in  the  margin  should  be  the  county  in  which  the  Special 
Commissioners  are  directed  by  their  commission  to  sit 

In  the  case  of  murder  at  sea,  the  ofience  is  all^d  to  have  been 
committed  "  on  the  high  seas  "  (ci).  It  is  not  necessary  to  allege 
that  it  was  committed  within  the  jurisdiction  of  the  Admiralty  (e). 
Kor  need  the  indictment  conclude  "  Contra  formam  statuti "  (f). 

(a)  See  R,  v.  Atzopard»\  1  Car.  101 ;  and  see  stat  11  A  IS  Vict. 

&  K.  303.  c.  42,  f.  9 ;  and  anie,  p.  85. 

(6)  B.  V.  Helikam,  4  Car.  &  P.  (d)  See  7  &  8  Vice,  c.8,  a.  1. 

894.  (e)  R,  r.  Jones  et  al.  ^  Car.  & 

(c)  Id.  See  R.  v.  MaiUJ  Car.  ft  K.  165. 

r.  458 ;  R,  r.  Depardo,  R.  &  Rj.  (/)  R,  v.  Serva  et  ai,  2  Car.  ft 


r.  458 ;  R,  r,  DeparOo,  K.  &  Ky.         {/) 
184  ;  R.  T.  Sattger,  3  Car.  ft  K.     K.  58. 
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X.  Where  any  person,  beins  feloniously  stricken,  Trial  where 

_  ,  .        ,  ,  the  Death  or 

poisoned,  or  otherwise  hurt  upon  the  sea,  or  at  cause  of 
any  place  out  of  England  or  Ireland,  shall  die  of  pens  in  ^  ' 
Buch  stroke,  poisoning,  or  hurt  in  England  or  Ire-  irefanl  °' 
land,  or,  being  feloniously  stricken,  poisoned,  or 
otherwise  hurt  at  any  place  in  England  or  Ireland, 
shall  die  of  such  stroke,  poisoning,  or  hurt  upon 
the  sea,  or  at  any  place  out  of  England  or  Ireland, 
every  offence  committed  in  respect  of  any  such 
case,  whether  the  same  shall  amount  to  the  offence 
of  murder  or  of  manslaughter,  or  of  being  acces- 
sory to  murder  or  manslaughter,  may  be  dealt  with, 
inquired  of,  tried,  determined,  and  punished  in  the 
county  or  place  in  England  or  Ireland,  in  which 
such  death,  stroke,  poisoning,  or  hurt  shall  happen, 
in  the  same  manner  in  all  respects  as  if  such 
offence  had  been  wholly  committed  in  that  county 
or  place. 

This  was  the  kw  preriooslj,  by  Btat  0  6.  4,  c  31,  s.  8,  now 

Attempts  to  Murder. 

XL  Whosoever  shall  administer  to  or  cause  to  be  BTPoison.or 

,     .    .  -.  ^       .    1         1^  Wounding. 

administered  to  or  to  be  taken  by  any  person  any 
poison  or  other  destructive  thing, — or  shall  by  any 
means  whatsoever  wound, — or  cause  any  grievous 
bodily  harm  to  any  person, — with  intent  in  any 
of  the  cases  aforesaid  to  commit  murder, — shall  bo 
guilty  of  felony,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  kept 
in  penal  servitude  for  life  or  for  any  term  not  less 
than  three  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement. 


^2  Offences  against  the  Person, 

KOTB. 

m 

1.  As  to  the  admtnUteriog  of  poison : — ^Where  a  female  Beirant, 
in  preparing  the  breakfast  of  her  mistress,  had  put  arsenic  into  the 
coffee  pot,  and  afterwards  told  her  she  had  prepared  the  coffee  for 
her;  upon  which  the  mistress  took  the  ooiSee  for  her  breakfiut: 
Parke  J.  held  that  this  was  an  administering  of  poison  within  the 
meaning  of  the  former  statute  upon  this  subject  (a).  In  another 
case,  where  the  prisoner,  after  mixing  corrosive  sublimate  with  moist 
sugar,  and  putting  it  in  a  paper  parcel,  with  a  written  direcdcm  an. 
it  *'  to  be  left  at  Mrs.  Daws,  Townhope,**  left  it  on  the  counter  in  a 
tradesman's  shop  where  she  had  purchased  some  salt ;  and  the  trades- 
man finding  it  there,  but  mistaldng  the  direction,  sent  it  to  a  Mrs. 
Davis,  who  used  some  of  it  as  sugar  ;  Gumej,  B.,  held  this  to  be 
an  adinioisteriog  of  the  p(HSon,  within  the  meaning  of  the  statute  ; 
if  it  were  intendmi  for  Mn.  Daws,  and  found  its  way  to  Mrs.  Davis, 
and  she  took  it.  the  crime  was  as  much  within  the  Act,  as  if  it  had 
been  for  Mrs.  Davis  (6).  The  propriety  of  this  decision,  however, 
has  since  been  doubted  by  Parke,  B.,  and  Alderaon,  B.  (c),  where 
the  poison  being  intended  fw  A.  was  taken  by  B.,  and  the  offence 
charged  was  causing  the  poison  to  be  taken  by  B.  with  intent  to 
murder  B.,  which  was  not  the  fact ;  Parke,  B.,  therefore  ordered  a 
fresh  indictment  to  be  preferred,  stating  the  intent  to  have  been  "  to 
commit  murder,"  in  the  words  of  the  statute,  without  saying  of 
whom,  and  on  that  indictment  the  prisoner  was  tried  and  convicted. 
Upon  an  indictment  on  a  former  statute  (d)  for  administering  poison 
to  one  Elizabeth  Davies,  it  appeared  that  the  prisoner  gave  Davies  a 
piece  of  a  cake  containing  the  poison,  and  pressed  her  to  eat  it ;  but, 
suspecting  from  circumstances  that  it  contained  poison,  she  merely 
put  it  into  her  mouth,  sfnt  it  out  again,  and  did  not  swallow  any 
part  of  it :  it  being  referrMl  to  the  judges  to  consider  whether  this 
amounted  to  an  administering  of  the  poison,  within  the  meaning  of 
the  statute,  it  is  stated  in  the  case,  as  reported,  that  they  seemed  to 
think  that  swallowing  the  poison  was  not  essential  to  the  completion 
of  the  offence;  but  they  held  that  the  mere  delivery  of  it  to  the 
woman  was  not  an  administering  of  it  within  the  meaning  of  the 
statute;  and  a  pardon  was  a^ordingly  recommended  (e).  The 
accuracy  of  this  report,  however,  so  far  as  respects  the  reason  of 
the  judges  for  their  decision,  is  doubted ;  and  Parke,  J.  (/)• 
said  that  the  judges,  in  determining  that  case,  had  holden  that 
the  poison  was  not  administered  within  the  meaning  of  the  statute, 
because  it  had  not  been  taken  into  the  stomach,  but  only  into 
the  mouth.  Where  it  appeared  that  the  prosecutrix  had  accused 
the  prisoner,  her  maid  servant,  of  stealing  a  table  cloth  ;  the  next 
morning  the  prisoner  brought  a  tea  pot  and  cup  and  saucer  into 

(a)  ff.  V.  Harlr^,  4  Car.  ft  P.  30.         (tf)  43  0. 8.  c  68. 

(A)  M.  r,  LetPis,  6  Car.  &  P.  161.         (e)  B.  v.  Caifman,  Ry.  ft  M.  114. 

ie)  R,  V.  Ryam,  2  Mo.  ft  R.  SIS.  (/)  R,  v.  Harlcy,  nprd. 
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htr  bed-room  (she  beiog  in  the  habit  of  taking  her  breakfast  in  bed), 
and  went  down  stain;  and  the  proeecntrix  then  helped  herself  to 
some  of  the  tea  firom  the*  tea-pot,  which  she  found  to  hare  an  acid 
taste,  and  on  its  being  analysed,  it  was  foand  to  contain  oxalic  acid  : 
the  jaiy  foond  that  she  administered  the  poison ;  but  they  also 
fonnd  that  she  did  not  intend  to  murder,  which  was  of  course 
holden  to  be  equivalent  to  a  yerdict  of  not  guilty  (a).  Where,  upon 
aa  indictment  for  poisoning,  it  was  proved  that  the  prisoner  admin- 
istered two  berries  of  the  cocculns  indicus  to  a  child  of  nine  weeks 
old,  with  intent  to  murder  it;  it  was  proved  that  the  kernel,  which 
is  a  strong  narcotic  poison,  is  inclosed  in  a  strong  shell  or  pod,  veiy 
difficult  to  break,  which  is  innoxious,  and  that  the  digestive  powers 
of  a  child  of  that  age  would  not  break  or  afiect  the  pod,  bo  as  to 
allow  the  kernel  to  act,  but  that  it  would  either  be  ejected  from  the 
stomach,  or  pass  through  such  a  child  without  harm;  and  in  fact 
tucfa  was  the  case,— one  berry  was  thrown  up,  and  the  other  passed 
through,  without  injury  to  the  child :  it  was  objected  that  under  the 
dieumstances,  these  berries  could  not  be  deemed  poison,  for  being  in 
the  pods  they  could  not  effect  any  injury  to  such  a  child ;  the  pri- 
soner was  convicted,  and  the  question  being  reserved  for  the  opinion 
of  the  criminal  appeal  court,  the  judges  held  that  it  was  sufficient 
that  these  berries  were  poison,  and  that  they  were  administered  with 
intent  to  kill,  to  bring  the  case  within  tlie  statute,  and  that  therefore 
the  conviction  was  right  (6).  But  where  A.  gave  poison  to  B.  with 
directions  to  administer  it  to  C.;and  B.  instoul  of  doing  so,  handed 
it  ovw  to  C,  telling  him  at  the  same  time  the  instructions  he  had 
received  from  A.:  this  was  holdm  not  to  be  an  attempt  to  administer 
the  poison  by  A.  (c). 

The  folbwing  is  the   form  of  the  indietnient  for  administering 
pdsoo:— i 

IndictmenL 

—      >     The  jurors  for  our  Lady  the  Queen,  upon  their  oath 

to  wit.     J  present,  that  A.B.,  on  the day  of ,  in  the  year 

of  our  Lord ,  fekmiously  did  administer  to  one  C.  D.  [  "  adm- 

mmUter  to^  or  eause  to  he  admmietered  to,  or  to  be  tdtken  (y  any 
per9on^'\  a  certain  poison,  ["any  po%$on  or  other  dettructive 
tiUfl^,'']  to  wit,  two  drachms  of  a  certain  deadly  poison  called 
arMuic,  with  intent  in  so  doing,  feloniously,  wilfully,  and  of  his 
malice  aforethought,  to  kill  and  murder  the  said  C.  D.  [or  *'  to 
oommU  mtircfer"]  (d):  agunst  the  form  of  the  statute  in  such  case 
made  and  provid^,  and  v^ainst  the  peace  of  our  Lady  the  Queen, 
her  crown  and  dignity,  iff  necessary,  add  another  cottnt,  charging 
thctt  the  prisoner  "  did  cause  to  be  taken  by  the  said  C.  D.  a  certain 
poison,  to  wit,"  &o.  And  tf  there  he  any  doubt  as  to  the  qualUy 
of  (he  poison^  add  other  sets  of  counts,  naming  it  differently ;  and 

(«)  R.  T.  Draper,  I  Car.  ft  K.  176.         (c)  R.  t.  WiUimm  et  oL  1  Car. ft 
lb)  R,  T.  avderoy,  2  Car.  ft  K.     K.  489. 
fXrr.    19  Law  J.,  119  m.  (tf)  Bee  Byan'i  case,  supra, 
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add  alio  a  tet  of  eounts  »taHng  it  to  he  ^  k  certain  deBtructive 
thing  to  the  jarors  aforeMud  nnfaoown."] 

Evidence. 
To  maintain  thia  indictment,  the  prosecntor  most  proye— 

1.  That  the  prisoner  administered  the  arsenic  or  other  poison  or 
destroctiTe  thing  mentioned  in  the  indictment* 

2.  That  the  prisoner  did  it,  with  intent  to  mnrder  the  prosecn- 
tor,  or  (where  the  offence  is  laid  with  intent  to  murder  generally, 
without  saying  of  whom,  as  mentioned  in  Ryan's  case,  ev^pra)  with 
intent  to  mnrder  some  other  person,  and  that  the  poison  was  acci- 
dentally taken  by  the  proeecntor.  This  is  proved,  first,  by  proving 
admissions  or  acta  of  the  prisoner  from  which  the  jury  may  pretnme 
the  intention  (a),  and  secondly,  by  proving  the  offence  to  have  been 
committed  under  such  circumstances  that,  if  the  prosecutor  had 
died,  the  offence  would  have  been  mnrder  (6).  But  it  seems  that 
thia  alone  is  not  sufficient;  but  admissions  or  acta  of  the  defendant, 
from  which  an  intent  to  murder  may  reasonably  be  inferred  by  the 
jury,  must  be  proved  (c).  If  it  be  doubtful  whether  the  act  charged 
against  the  prisoner  were  done  wilfully  or  by  mistake  or  accident,  it 
seems  that  other  attempts  by  him  upon  the  life  of  the  prosecutor, 
may  be  given  in  evidence,  to  prove  that  it  was  done  designedly  (d). 

2.  ''Wound"  b  a  generic  term,  including  not  only  incised 
wounds,  but  also  contiued  wounds,  where  the  akin  is  broken,  no 
matter  with  what  instrument  or  how  inflicted.  Where  it  appttred 
that  the  prisoner,  upon  the  prosecutor's  attempting  to  apprehend 
him  for  some  offence,  threw  a  heavy  hammer  at  him,  hit  him  over 
the  eye  and  nose,  breaking  the  skin  on  the  side  of  the  nose,  to  the 
extent  of  an  inch  and  a  half,  from  which  he  bled  profusely;  the 
blow  was  given  with  such  force,  as  to  cause  the  prosecutor  to  &11 
senseless  from  his  horse :  the  judges  held  this  to  be  a  wound  within 
the  meaning  of  a  former  statute  (e)  upon  this  subject  (/).  So, 
where  the  wound  was  inflicted  with  a  bludgeon  which  broke  the 
akin  and  drew  blood,  Patteson,  J.,  held  it  to  be  a  wound  within  the 
meaning  of  the  Act  (^).  So,  where  it  appeared  that  the  prisoner, 
in  attempting  to  rob  the  prosecutor,  threw  him  down  and  kicked 
him  in  the  face  with  great  violence,  cutting  the  skin  of  the  fecenear 
the  lip,  and  breaking  it  a  little  near  the  eye,  this  was  holden  to  be  a 
wounding  (A).  So,  where  the  prisoner  struck  the  prosecutor  twice 
with  an  air  gun,  at  the  aide  of  a  thick  hat  he  had  on  his  head,  and 

ia)  See  anti^  p.  10.  (/;  ff .  ▼.  Wither*^  Rf .  ft  M.  S94, 

lb)  See  anti,  p.  38.  4  Car.  &  P.  446 ;  und  i^e  R,  v.  Wood, 

{O  Per  Patteson,  J.,    In  A.  v.  McMahon,  Ry.  &  M.  278. 

Cruu  ft  wr.  gtipra.  (g)  R.  t.  Pamu  etaLA  Car.  ft  P. 

(rf)  See  R,  V.  Voke.  R.  ft  Rj.  831,  U8. 

and  R.  V.  Doaett,  S  Car.  ft  K.  S06.  (A)  if.  v.  Skadbolt,  5  Car.  ft  P. 

(tf)9G.4,c.ai,t.lS.  604. 
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inflicted  a  oootoaed  woond  od  his  head,  not  directly  with  the  gun, 
bnt  with  the  hat:  the  prieoner  being  convicted,  the  judges  held  the 
oonTiction  to  be  right  (a).    And  where  the  indictment  stated  that 
the  prisoners,  with  a  stick  and  with  their  feet,  woonded  the  prose- 
cotor,  and  it  appeared  that  one  of  the  prisoners  knocked  the  pro- 
secutor off  his  horse  hj  a  blow  on  the  head  with  a  hedge  stake,  and 
the  others  afterwards  kicked  him  abont  the  head  and  body  with 
their  feet ;  he  was  cut  on  the  month,  and  had  a  serere  contused 
woond  on  the  head,  the  muscle  being  divided  to  the  skull:  it  was 
contended  that  a  wound  given  hj  a  foot  with  a  shoe  on  it,  was  not 
within  the  statute,  or,  even  if  it  were,  it  wasbadlj  described  in  this 
indictment,  which  stated  it  to  have  been  done  with  the  feet  only ;  bat 
the  judges  held,  that  whether  the  wounds  were  inflicted  with  a  stick 
or  a  kidc  from  a  shoe,  in  either  case  the  indictment  was  supported; 
it  was  not  necessary  to  state  in  the  indictment  the  means  or  instru- 
ment by  which  the  wound  was  inflicted,  nor  did  the  statement  con- 
fine the  prosecutor  to  the  means  stated,  which  might  be  rq'ected 
altogether  as  surplusage  (6).      A  wound  however  inflicted  with 
the  hands  or  teeth,  as  by  beating  with  the  flats  or  biting,  is  not 
within  the  Act  (c).    But  to  constitute  a  wounding,  there  must  be 
a  breaking  of  the  skin;  and  not  merely  of  the  cutis  or  outer  skin, 
but  of  the  whole  skin  (d).    It  b  immaterial  however  whether  it 
be  an  outward  or  inward  wound  (e).    It  is  immaterial  also  oo 
what  part  of  the  body  the  wound  is  ii^cted  (/);  but  if  the  nature 
of  the  wound  be  one  of  the  drcumstauces  from  which  the  jury  are 
to  infer  the  intent  with  which  the  wound  was  inflicted,  it  will  no 
doubt  be  most  material  to  prove  that  it  was  inflicted  near,  or  aimed 
at,  a  vital  part. 

Where  three  men  were  indicted  for  cutting  and  wounding  a  pdice 
constable,  it  appeared  that  one  of  them  first  attacked  him,  and  the 
second  came  and  joined  him  in  the  attack,  and  after  a  while  the 
first  ran  away;  the  constable,  who  had  been  knocked  down,  and  was 
then  on  the  ground,  was  endeavouring  to  retain  his  hold  of  the 
second  man,  when  the  third  came  up,  a^  kicked  him  violently  seve- 
ral times  on  various  parts  of  the  body:  Tindal,  C.  J.,  held  that  as 
the  third  man  did  not  come  until  the  first  had  got  away,  he  could 
not  be  found  guilty  upon  a  joint  charge  with  the  other  two :  he  was 
accordingly  acquitted  and  the  other  two  found  guilty  (jf), 

3.  The  causing  any  grievous  bodily  harm,  has  reference  to  the 
effect  of  the  act  committed  by  the  prisoner,  and  not  to  the  act  itself. 
So  that  if  *'  grievous  bodily  harm  "  be  done,  it  seems  to  be  of  little 
matter  by  what  means  it  was  effected.    Still  it  is  likely  that  in  an 


(a)  B.  T.  Skemrd^  7  Cur.  ft  P.  846.  («)  A.  v.  Smt'tk,  8  Car.  ft  P.  ITS. 

tb)  JL  V.  BHggt,  Rr.  ft  M.  318.  B.  r.  WaUham,  13  Sbaw'i  J.  P.  18S. 

(e)  Per  Patteton  J.,  In   B.  v.  (/)  PerParke,J.,lD  A.v.Gr//^, 

HarrU^  7  Car.  ft  P.  446.    JL  v.  1  Cw.  ft  P.  SiW.     . 

Stewau,  Ry.  ft  M .  409.  Qr;  b.  ».  MePhane  et  at.  Car.  ft 

(3)2.  V.  M*Lamgklam,  8  Car.  ft  lOia. 
P.6S5. 
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indictment  for  thia  ofienoe,  the  court  will  hold  it  necessaij  that  the 
means  used  most  be  etated. 
4.  Afl  to  the  intent  to  murder,  see  anU^  p.  10,  &c. 


By  Deitrojr- 
ing  or  Da- 
maging a 
Bonding 
with  Gun- 
powder. 


XII.  Whosoever,  by  the  explosion  of  gun- 
powder or  other  explosive  substance,  shall  destroy 
or  damage  any  building  with  intent  to  commit 
murder,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  kept  in  penal  servitude  for  life  or 
for  any  term  not  less  than  three  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without 
solitary  confinement. 

The  following  ia  the  form  of  the 

Indiekntnt 

'  )     The  jorors  for  oar  Ladj  the  Queen,  upon  their  oath 

to  wit     S  present,  that  A.  B.,  on  the day  of  ,  in 

the  year  of  our  Lord  ,  unlawfully,  maliciously,  and  feloniously 


did  cause  a  certain  large  quantity,  to  wit. 


pounds  weight  of 


gunpowder  [^*  gwgfowder  or  other  exphaive  nAttance"']  to  ex- 
plode, and  did  thereby  feloniously  damage  ["  dutroy  or  damage  "] 
a  certain  building  there  situate,  with  intent  in  so  doing  then  and 
thereby  to  murder  one  C.  D.  ["  or  to  commit  murder**  (a)],  against 
the  form  of  the  statute  in  sucli  case  made  and  provided,  and  against 
tbe  peace  of  our  Lady  the  Queen,  her  crown  anid  dignity. 

Evidence. 

To  muntain  this  indictment,  the  prosecutor  must  prove — 

1.  That  the  defendant  caused  the  gunpowder  to  explode,  as 
mentioned  in  the  indictment. 

S.  The  destruction  or  damage  of  the  dwelling-house. 

3.  The  intent  to  murder  C.  D.,  or  to  murder  some  person,  as 
hud  in  the  indictment    This  is  proved  as  onf^,  p.  54. 


(a)  See  Byan'i  caie,  onfe,  p.  69. 
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XIII.     Whosoever  shall  set  fire  to  anj  ship  or  Br  letting 
vessel  or  any  part  thereof,  or  any  part  of  thecutingmy 
tackle,  apparel,  or  famitare  thereof,  or  any  goods  *     ^ 
or  chattels  being  therein, — or  shall  cast  away  or 
destroy  any  ship  or  vessel, — with  intent  in  any  of 
such  cases  to  commit  murder,  —  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  kept  in  penal 
servitude  for  life  or  for  any  term  not  less  than 
three  years,-— or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 

The  iDteBt  to  commit  murder  is  prored  m  eaUk^  p.  10.    See  a 
Bixmkr  section  in  stat.  24  &  25  Vic.,  c  97,  s.  42,  post. 

XIY.  Whosoever  shall  attempt  to  administer  to  By  attempt- 
or  shall  attempt  to  cause  to  be  administered  to  or  poiMn^orby 
to  be  taken  by  any  person  any  poison  or  other  de-  Suemptlng'to 
structive  thing, — or  shall  shoot  at  any  person,  or  fuCTpUng 
shall,  by  drawing  a  trigger  or  in  any  other  manner,  jSsP'°^' 
attempt  to  discharge  any  kind  of  loaded  arms  at 
any  person,  —  or  shall  attempt  to  drown,  sufibcate, 
or  strangle  any  person, — with  intent,  in  any  of  the 
cases  aforesaid,  to  commit  murder,  shall,  whether 
any  bodily  injury  be  effected  or  not,  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  courts  to  be  kept  in  penal 
servitude  for  life  or  for  any  term  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement. 

I.  Attempting  to  adndnister  poison:— An  nnsnccessfiil  attempt 
to  administer  poison,  is  the  oflfonce  under  this  section;  if  it  were 
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BaocMsfbli  it  would  bo  wifchin  the  pravions  eection  (a).  In  Cadnum's 
case  (6),  where  the  poisoning  was  holdennot  to  be  completed,  becaQse 
the  poison  was  not  actnaUy  taken  into  the  stomach,  —  the  offence,  it 
ahonld  seem,  would  be  punishable  under  this  sectSoo.  But  when  A. 
gave  poison  to  B.,  with  directions  to  administer  it  to  C,  and  B.,  in- 
stead of  doing  BO,  banded  it  orer  to  C,  telling  him  at  the  same  time 
the  instructions  be  had  received  from  A.:  this  was  holden  not  to  be 
an  attempt  to  administer  poison  bj  A  (c).  The  following  is  the 
form  of  the 

Indictmiml, 

iThe  jurors  for  our  Ladj  the  Queen,  upon  their  oath 
present,  that  A.B.,  on  the day  of ,  in  the 

year  of  our  Lord ^  feloniously  did  attempt  to  administer  to  one 

CD.,  a  certain  pcnson  ["  any  poison  or  other  destructive  thing  **]  to 
wit,  two  drachms  of  a  certain  deadly  poison  called  anenic,  with  in- 
tent in  so  doing  then  and  thereby  feloniously,  wilfully,  and  of  his 
malice  aforethought,  to  kill  and  murder  the  said  C.  D. :  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity.  [At  to  the  <xd- 
dition  of  other  counts,  when  necessary^  see  note  to  this  fornix  ant^, 
p.  53.  Where  the  prisoner  was  indicted  for  an  attempt  to  poison^ 
by  mixing  small  pieces  of  sponge  with  milkf  Alderson,  J.,  held  the 
indictment  to  be  bad,  because  it  did  not  aUege  that  sponge  was  qfa 
deleterious  or  poisonous  nature  (d). 

Evidence, 
To  maintain  this  indictment,  the  prosecutor  must  prove  — 

1.  That  the  prisoner  attempted  to  administer  to  the  prosecutor 
the  arsenic  or  other  poison  or  destructive  thing  mentioned  in  the  in- 
dictment; and  that  the  attempt  was  unsucoessful. 

2.  The  intent  to  commit  murder. 


By  shooting.     The  following  is  the  form  of  an  indictment  for 
shooting  at  a  person  with  intent  to  murder: — 

Indictment. 

—   \      The  jurors  for  our  Lady  the  Queen,  upon  their  oath 

to  wit  J  present,  that  A.  B.,  on  the    ■       day  of ,  in  the 

year  of  our  Ix)rd ,  a  certain  [pistoll  then  loaded  and  charged 

with  gunpowder  and  [one  leaden  bullet],  which  pistol  he  the  said 
A.  B.  in  his  right  hand  then  had  and  held,  did  then  felonioosly 
shoot  and  discharge  at  and  against  one  C.  D.,  with  intent  in  so 


is^ 


Sect.  1 1,  tmti,  p.  61.  K.  589. 

,  ,  AtM,  p.  sa.  (tf)  B,  V.  Poweitt  i  Car.  ft  P.  57U 

(c)  B,  V.  fVaUams  ei  A  1  Car.  ft 
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ddo^  then  md  thereby  feloiiioiuly,  wilfnlly,  and  of  his  maliee 
ftforrthoaght  to  idll  and  murder  Uie  said  C.  D.  [*'  to  commit  the 
crime  of  murder^']  i  against  the  fonn  of  the  atatnte  in  snch  caae 
made  and  prorided,  and  against  the  peace  of  onr  Ladj  the  Qaeen, 
her  crown  and  dignity.  [//*  there  be  angf  doubt  of  his  intention  to 
hitt  the  partieular  perton  mentioned  m  the  indictment, —  if  he  fired 
at  ^at  pereonj  mittaking  him  for  another -^then,  imtead  qf  the 
ufordt,  "  to  kiUand  murder  the  said  C»  D.^  m  the  above  form^  eoff, 
" to  commit  wmrder^  (a). 

Evidence, 

To  maintain  this  indictmenti  the  proseentor  mnat  prove-* 

1.  That  the  defendant  fired  the  ptstol,  or  gnn,  at  the  prosecntor, 
as  stated  in  the  indictment.  Where  it  appmed  that  the  shot  had 
been  fired  from  the  barrel  of  a  percussion  gnn,  which  had  been 
separated  from  the  stock  and  lock,  bnt  which  the  prisoner  fired  by 
hitting  the  percussion  cap  which  was  on  the  nipple  of  the  barrel 
with  something  which  he  took  from  his  pocket:  Patteson,  J.,  held 
this  to  be  a  case  within  the  statute ;  and  afterwards,  upon  consulting 
with  other  judges  upon  the  subject,  refused  to  reserre  the  point  for 
the  opinion  of  ihe  judges  (b).  Where  the  prisoner  fired  into  a  room 
in  which  he  imagined  the  proeecutor  was  at  the  time,  but  in  fact  he 
was  not  there,  nor  within  reach  of  the  shot,  it  was  holden  that  he 
could  not  be  conTicted,  however  evident  his  Intention  might  be  (c). 
So,  where  a  man  at  night  fired  towards  that  part  of  a  fence  over 
which  he  imagined  the  prosecutor  was  passing,  when  in  fact  the 
proeecutor  pa»ed  over  another  part  of  the  fence  at  more  than  five 
yaxds  distant  from  it:  it  was  holden,  on  the  old  statute  on  this  sub< 
ject  (d)j  not  to  be  a  shooting  at  the  prosecutor  (e).  Bnt  if  a  man 
fire  at  A.,  and  shoot  B.,  he  may  be  indicted  for  shooting  and  dis- 
charging the  pistol  or  gun  against  B.,  for  in  fact  he  did  so  (/). 

2.  That  at  the  time  it  was  fired  it  was  loaded  with  gunpowder 
and  a  bullet,  or  other  destructive  matter,  as  hud  in  the  indictment. 

It  must  appear  that  the  gun  or  pistol,  at  the  time  it  was  fired,  was 
loaded  with  gunpowder  or  other  explosive  substance,  and  a  bullet  or 
other  destructive  thing  capable  of  killing.  Where  the  indictment 
alleged  that  the  pistol  was  loaded  with  gunpowder  and  a  leaden 
bullet,  and  it  appeared  in  evidence  that  no  bullet  was  found,  either 
in  the  wound  or  elsewhere,  and  the  wound  was  such  as  might  have 
been  inflicted  with  either  the  wadding  or  a  bullet:  Bolland,  B.,  after 
consulting  Park  and  J.  Parke,  J.J.,  held  that  the  evidence  did  not 
maintain  the  indictment  Q/),  But  although  the  ball  be  not  found, 
yet  the  jury  may  judge,  from  circumstances  detailed  at  the  trial, 

(a)  S«e  R.  T.  HoU,  7  Car.  ft  P.  ftl  8.  (e)  Enpton's  cue,  1  Leach,  847. 

tb)  R.  V.  CoaUt,  6  Car.  ft  P.  394.  (/)  R,  r.  Janri$,  a  Mo.  ft  R.  40 

(e)  R.  V.  LotU,  2  Ifo.  ft  B.  99.  (g)  R,  v.  Hugket  et  at.  b  Car.  ft 

(4)  9  G.  1,  c.  sa.  P.TS6, 
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whether  the  pistol  wss  so  loaded  or  not,  and  find  accordingly.  At  the 
trial  of  Oxford,  for  shooting  at  the  Qaeen,  with  a  pistol  loaded  with 
gunpowder  and  a  ballet,  it  was  prored  that  the  prisoner  had  fired 
two  justola  at  Her  Majesty,  bat  the  ballets  were  never  found;  how- 
ever it  was  proved  by  two  witnesses  that  when  he  fired  the  pistols, 
they  were  near  him,  and  something  whizzed  past  them;  it  was  proved 
by  others  that  he  had  previoosly  purchased  balls  and  percussion 
caps,  and  b^lls  and  a  bullet  were  found  in  his  box ;  and  he  had  said  to 
one  person, "  If  your  head  had  come  in  contact  with  tbe  ball,  you  would 
have  found  there  was  a  ball  in  the  pistol:"  Lord  Denman,  C.J., 
after  detailing  the  evidence,  told  the  jury  that  it  was  not  a  matter  of 
law,  but  a  matter  of  fact  for  them  to  judge  of  from  the  circumstasoes, 
and  to  satisfy  themselves  that  the  pistdf  was  loaded , — (by  a  jury- 
man) '<  with  a  bullet? "  (Ld.  Denman)  "  or  a  ball; "  (Aldenon,  B.) 
"  not  with  powder  and  wadding  only."  So,  where  the  prisoner,  in 
endeavouring  to  effect  his  escape,  said  to  the  prosecutor,  **  let  me 
pass,  or  I  will  blow  your  brains  out,"  and  immediately  fired,  and 
wounded  the  prosecutor  in  his  neck  and  chin ;  the  prosecutor  in  his 
evidence,  said  he  thought  that  the  wound  must  have  been  given  by 
a  ball,  from  the  sensation  he  felt  at  the  time,  and  because  it  took 
him  in  one  phu»;  and  another  witness  said  that  the  report  was  vecy 
strong  for  so  small  a  pistol:  it  was  objected  that  there  was  not 
sufficient  evidence  that  the  pistol  was  loaded  with  a  leaden  bullet; 
but  the  court  said  that  there  was  evidence  to  go  to  the  jury,  and 
they  accordingly  left  it  to  the  jury,  who  found  the  prisoner  guilty  (a). 
See  the  19th  section  of  this  statute, |N»f,  p.  73. 

3.  The  intent  to  murder,  as  emief  p.  54. 

As  to  attempting  to  shoot  at  a  person,  the  following  may  be  the 
form  of  the 

Indictment 

1       The  jurors  for  our  Lady  the  Queen,  upon  their  oath 

to  wit.  J  present,  that  A.  B.,  on  the  -«—  day  of ,  in  the 

year  of  our  Lord ,  having  in  both  his  hands  a  certain  [gun] 

then  loaded  and  charged  with  gunpowder  and  [one  leaden  btSUet], 
did  then,  by  drawing  the  trigger  ["  by  drawing  a  trigger  or  in 
amy  otAer  fiMnmer,]  of  the  said  gun,  feloniously  attempt  to  dischaige 
the  said  gun,  so  loaded  and  charged  as  aforesaid,  at  one  C.  D., 
with  intent  in  so  doing  then  and  thereby  feloniously,  wilfully,  and 
of  his  malice  aforethought,  to  kill  and  murder  the  said  C.  D.  ["  to 
oommU  murder "]  :  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  Lady  the  Queen, 
her  crown  and  dignity.  [Tf  there  he  a  doubt  vfhe^er  ike 
drfendant  did  not  miUake  the  person  at  whom  he  attempted  to 
thootf  for  another^  against  wh<m  he  had  maUoej  then^  instead  of 

<a)  Wetton't  case,  1  Leach,  247. 
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l&e  wnfe  "to  kill  and  nrarder  the  said  C.  D.,**  in  the  above  form, 
JUBy,  '*  to  Gommit  murder  "  (a). 

Evidence, 

To  Tnaintain  this  indictment,  the  prwecntor  must  proTe— > 

1.  That  the  prisoner  presented  a  gnn  at  him,  and  attempted  to 
discharge  it  at  him,  by  drawing  the  trigger  or  otherwise,  as  stated 
in  the  indictment;  that  the  gnn  at  the  time  was  in  a  state  to  be 
fired,  and  that  it  was  loaded  in  such  a  manner,  that  if  it  had  been 
fired,  it  was  calcnlated  to  prodnce  death.  If  the  gnn  or  pistol  hare 
the  toQchhole  plugged,  so  that  it  cannot  be  discharged  (6),  or  if  it 
be  not  primed  (c),  or  if  the  priming  be  so  wet  or  damp  that  it  can- 
not take  fire  (Jt),  or  if  the  gnn  or  pistol  have  a  flint  lock,  but  no 
flint  (e),  in  these  and  the  like  cases,  tlie  gnn  and  pistol  are  not 
deemed  loaded  arms  within  the  meaning  of  the  statute;  and  although 
the  prisoner  may  have  imagined  them  to  be  in  a  fit  state  for 
shooting,  and  snffidentlj  loaded,  and  although  he  level  them  at  the 
proeecntor,  and  by  drawing  the  trigger  or  otherwise  attempt  to  dis- 
charge them,  he  cannot  be  convicted.  So,  if  they  be  not  loaded  in 
such  a  manner  as  to  kill  if  discharged, — as  mentioned  in  the  last 
case  (y*),  the  prisoner  cannot  be  convicted.  So,  the  pbtol  or  gun 
must  be  levelled  at  or  punted  towards  the  prosecutor,  and  the 
prisoner  must  have  made  an  attempt,  by  drawing  the  trigger  or 
otherwise,  to  discharge  it,  in  order  to  convict  hun.  Where  the 
prisoner  demanded  some  title  deeds  from  the  prosecutor,  and  being 
refused,  said,  "  Then  you  are  a  dead  man,**  and  immediately  xm- 
folded  a  great  coat  which  he  had  on  his  arm,  and  took  from  it  a 
blunderbuss  ;  bat  before  he  could  point  it  at  the  prosecutor,  a 
person  standing  near  sdzed  him  by  the  two  arms,  and  he  was  secured : 
it  yTMA  holden  that  he  could  not  be  convicted  (^).  So,  where  it 
appeared  that  the  prisoner  took  a  small  pistol  from  his  pocket,  and 
saying  to  the  prosecutor,  "  111  settle  yon,**  cocked  it  and  pointed 
the  muzzle  towards  the  proeecutor  ;  but  at  that  moment,  a  person 
present  rushed  towards  the  prisoner,  and  caught  hold  of  the  barrel 
and  cock  <^  the  pistol,  and  had  his  hand  so  placed  that  the  trigger 
could  not  go  back  ;  the  prisoner,  however,  had  his  finger  on  the 
trigger  and  pulled  at  it,  but  for  the  reason  just  mentioned  it  did  not 
explode:  Parke,  J.,  held  that  it  wss  not  a  case  within  the  statute. 
The  words  in  the  statute  are,  whosoever ''  shall  by  drawing  a  trigger 
or  in  any  other  manner  attempt  to  discharge  any  kind  of  loaded 
arms  at  any  person :"  hero  the  trigger  was  luA,  drawn,  the  prisoner 
being  prevented  firom  drawing  it;  and  the  words,  "  or  in  any  other 

(a)  See  it.  v.  floft,  7  Car.  ft  P.  (d)  R,  v.  Jame»^  1  Car.  h  K.630. 

518.  \e)  R.  V.  Levfu,  9  Car.  &  P.  023. 

(ft)  JI.  V.  HarrU,  5  Car.  ft  P.  1S9.  (/)  Ami,  p.  69. 

(c)  R.  T.  Carr^  R.  ft  Kjr.  377  :  (g)  R^  v.  Lewiit  9  Car.  ft  F.  5S3. 
and  M«  H.  V.  i?ater,  1  Car.  ft  K.  2ft4. 
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mftnner,**  mean  some  mamier  aoalo^ons  to  drawing  a  trigger,  as  in 
the  case  of  a  percossion  lock,  striking  the  cap  with  a  hammer,  or, 
in  the  case  of  a  matchlock,  patting  a  brimstone  match  to  the  tonch- 
hole,  or  the  like  (a). 

2.  The  intent  to  morder  the  prosecntor,  or  to  commit  murder 
generally,  as  laid  in  the  indictment  (6). 

As  to  the  attempt  to  drown,  soffocate  or  strangle: — ^The  at- 
tempt is  the  offence  in  snch  case;  if  it  sncceeded,  or  if  the  party 
died  from  the  effects  of  it,  the  offender  should  be  indicted  for  mur- 
der.   The  following  are  forms  of  the  indictments. 

As  to  the  attempt  to  drown,  the  following  may  be  the  fonn  of  the 

JncKelmefit 

iThe  jurors  for  our  Lady  the  Queen,  upon  their  oath 
present,  that  A.  B.,  on  the day  of ,  in  the 

year  of  our  Lord ,  feloniously  did  [take  one  C.  D.  (the  said 

C.  D,  being  then  an  infant  of  tender  years,  to  wit,  of  the  age  of 

years)  into  both  the  hands  of  her  the  said  A.  B.,  and  did  then 
feloniously  cast,  throw,  and  push  the  said  C.  D.  into  a  certain  pond 
there  situate,  wherein  there  was  a  great  quantity  of  water  of  great 

depth,  to  wit,  of  the  depth  of ,  and  did  then  feloniously  keep 

and  continue  the  said  G.  D.  in  the  water  of  the  said  pond  for  a  long 

space  of  time,  to  wit,  for  the  space  of ,  and  by  so  casting, 

throwing,  and  pushing  the  said  C.  D.,  into  the  said  pond,  and  keep- 
ing and  continuing  him  there  as  aforesaid,  the  said  A.  B.,  then  felo- 
niously did  attempt  to  drown  the  said  CD.],  with  intent  in  so  doing 
then  and  thereby  feloniously,  wilfully,  and  of  her  malice  afore- 
thought to  kill  and  murder  Uie  said  C.  D.  [*'  to  commit  the  crime 
of  murder  "]  :  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  Lady  the  Queen,  her 
crown  and  dignity. 

Evidence, 

To  maintain  this  indictment,  ^e  prosecutor  must  proTe— 

1.  The  attempt  to  drown,  as  stated  in  the  indictment 

2.  The  intent  to  murder,  as  anlit  p.  10. 

As  to  the  attempt  to  suffocate,  the  following  may  be  the  form  of 
the 

IndictmeiU, 

)       The  jurors  for  our  Lady  the  Queen,  upon  their  oath 

to  wit  5   present,  that  A.  B.,  on  the day  of ,  in  the 

year  of  our  Lord ,  [a  certam ^  which  he  the  said  A.  B.,  in 

both  his  hands  then  had  and  held,  in  and  upon  the  mouth  and  nos- 
trils of  one  C.  D.,  then  feloniously  did  forcibly  put  and  place,  and 

(a)  R,  r.  Si,  Otorge,  9  Car.  ft  P.  48S.  (6)  See  amU,  p.  54. 
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the  aune-^^-npon  the  month  and  noetrils  of  the  said  G.  D.,  then 
feknioaaly  did  fiutiblj  keep  for  a  long  space  of  time,  to  wit,  for  the 

space  of ,  fax  the  pnrpose  of  preventing  the  said  C.  D.  from 

faraathing;  and  did  then  by  so  patting  and  placing  the  said  — - 
in  and  npon  the  month  and  nostrils  A  the  said  C.  D.,  and  keeping 
the  same  there  as  aforesaid,  felonionslj  attempt  to  suffocate  the  said 
G.  D.],  with  intent  in  so  doing  then  and  therebj  felonionsly,  wil- 
Dolly,  and  of  his  malice  aforethonght,  to  kill  and  murder  the  said 
C.  D.  [**  to  commit  the  crime  of  munrder  "]  :  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  oar  Lady  the  Queen,  her  crown  and  dignity. 

Emdenoe, 
To  maintain  this  indictment,  the  prosecntor  most  prove — 

1.  The  attempt  to  saffi)cate,  as  stated  in  the  indictment 

2.  The  intent  to  murder,  as  eaUk^  p.  54. 

As  to  the  attempt  to  strangle,  the  following  may  be  the  form  of 
the 

Indictmanl. 

)       The  joroTB  ibr  our  Lady  the  Queen,  upon  thmr  oath 

to  wit   5   present,    that  A.  B.,  on  the day  <Sf ',  in  the 

year  of  our  Lord [a  certain  silk  handkerchief  about  the  neck 

and  throat  of  one  C.  D.,  then  feloniously  did  forcibly  fix,  tye, 
£uten,  twist,  and  tighten,  and  did  then  by  so  fixing,  tying,  isA 
fiutening  the  said  handkerchief  about  the  neck  and  throat  of  the 
said  C.  D.  as  aforesaid,  and  by  twisting  and  tightening  the  same  as 
aforesaid,  feloniously  attempt  to  strangle  the  said  G.  D.],  with  in- 
tent in  so  doing  then  and  thereby  felonioasly,  wilfully,  and  of  his 
malice  aforethought  to  kill  and  murder  the  said  G.  D.  [*'  to  commU 
Ae  cHme  of  wM/rder  "^ :  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peaoe  of  our  Lady  the 
Queen,  her  crown  and  dignity. 

Evitknce. 
To  tni|iTitam  this  indictment,  the  prosecutor  must 

1.  The  attempt  to  strangle,  as  stated  in  the  indictment 

2.  The  intent  to  murder,  as  mi^,  p.  54. 


XV.  Whosoever  sbaU,  by  an j  means  other  than  bv  anj  othe 
those  specified  in  any  of  the  preceding  sections  of   ^"^ 
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this  Act,  attempt  to  commit  murder,  shall  be  guilty 
of  felonjy  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  life  or  for  anj  term  not  less 
than  three  years, — or  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 

Note. 

The  indictment  on  'this  action  nuiy  readily  be  framed,  and  the 
eridence  necessary  to  support  it,  may  readily  be  traced  and  ascer- 
tained, from  the  notes  on  the  preceding  sections. 


Letten  XVI.  Whosoever  shall  maliciously  send,  deliver, 

toSaxSa^  or  utter,  or  directly  or  indirectly  cause  to  be  re- 
ceived, knowing  the  contents  thereof,  any  letter  or 
writing  threatening  to  kill  or  murder  any  person, 
shall  be  guilty  of  felony,  and  being  convicted 
thereof  shaU  be  liable,  at  the  discretion  of  the 
court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  ten  years  and  not  less  than  three 
years,  or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement,  and,  if  a 
male  under  the  age  of  sixteen  years,  with  or  with- 
out whipping. 

NOTB. 

The  foUoinng  may  be  the  form  of  the 

Indictment, 

)       The  jnrors  for  oar  Lady  the  Qaeen  npon  their  oath 

to  wit  5   present,  that  A.B.  on  the day  of ^  in  the  year 

of  oar  Lord ,  felonionsly  and  malicionsly  did  send   [^*  tend, 

deUver^  or  uUer^  or  dirtcdy  or  indirect^  eaiue  to  be  received  "] 
to  one  C.  D.,  a  certain  letter  ['*  letter  or  writing  "]  threatening  to 
kill  and  moirder  tlie  said  C.  D.,  he  the  said  A.  B.  then  and  there 
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irel]  knowing  the  contents  thereof,  and  which  said  letter  is  as  fol- 
lows, that  is  to  say  [*«•«  aet  out  the  letter  verbatim] :  against  the 
power  of  the  statute  in  snch  case  made  and  provided,  and  against  the 
peue  of  oor  Ladj  the  Queen,  her  crown  and  dignity. 

Evidence, 

To  maintun  this  indictment,  the  prosecutor  most  prove  the  send- 
ing of  the  letter  containing  the  threat,  as  mentioned  in  the  indict- 
ment For  this  porpose  he  mnst  produce  the  letter,  and  prove  that 
he  received  it  It  mnst  then  be  proved  that  the  defendant  sent, 
delirered  or  uttered  the  letter,  or  directly  or  indirectly  caused  it  to 
be  reoaved ;  for  proof  that  it  is  in  his  handwriting,  even  by  his  own 
confession,  will  not  be  sufficient  (a),  although  that,  coupled  with 
other  drcomstances,  may.  Proof  that  he  dropped  the  letter, 
directed  to  the  prosecutor,  into  the  prosecutor's  premises,  where  it 
was  likely  to  be  found,  either  by  the  prosecutor  himself,  or  by  some 
person  who  would  deliver  it  to  him,  will  be  sufficient  (6).  So,  proof 
that  he  left  the  letter  at  a  gate  in  the  road  near  the  prosecutor's 
house,  where  it  was  found  by  a  person  passing,  who  forwarded  it  to 
the  prosecutor,  and  being  left  in  the  steward's  room,  he  opened  it 
and  gave  it  to  a  constable,  and  the  constable  showed  it  to  the  prose- 
cutor, has  been  holden  sufficient;  and  that  if  a  man  leave  a  letter 
in  any  place,  with  intent  that  it  shall  be  found,  and  ultimately  de- 
livered to  the  party  for  whom  he  intends  it,  that  is  a  sending  of  it 
to  the  party  (c).  So,  proof  that  the  prisoner  sent  it  to  another 
person,  with  intent  that  each  person  should  send  or  deliver  it  to  the 
prosecutor,  will  support  the  allegation  that  he  sent  it  to  the  prose- 
cator(d}. 

Attempt  to  do  Bodily  Harm* 

XVII.  Whosoever  shall  unlawfally  and  mali-  By  impeding 

•^  a  reraon  en- 

ciously  prevent  or  impede  any  person,  being  on  J^^®"^« 
board  of  or  having  quitted  any  ship  or  vessel  which  '^^^'■^^^ . 
shall  be  in  distress,  or  wrecked,  stranded,  or  cast 
on  shore,  in  his  endeavour  to  save  his  life,  or  shall 
unlawfully  and  maliciously  prevent  or  impede  any 
person  in  his  endeavour  to  save  the  life  of  any  such 
person  as  in  this  section  first  aforesaid,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall 


(a)  it.  V.  Howe,  7  Car.  k  P.  968.     ft99. 

B,r.  Wtufitqjf,  R.  *  Rj.  898.         (tf)  R,  v.  PaddU,  R.  k  Ry.  484  ; 
Orimvaie,  1  Car.  A  K.     and  lee  R*  v.  Jonet,  S  Car.  ft  &.  898. 


(b)  R.  v! 

(c)  R.  V. 


to  wit.  ) 
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be  liable,  at  the  discretion  of  the  court,  to  be  kept 
in  penal  servitude  for  life  or  for  any  term  not  less 
than  three  years, — or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confine- 
ment. 

Note. 

The  followiDg  is  the  form  of  the 

IndicbnenL 

The  jaron  for  oar  Ladj  the  Qaeen,  upon  their  oath 
preeenti  that  before  and  at  the  time  of  the  committing 
of  the  offence  hereinafter  mentioned,  a  certain  ship,  the  property  of 
some  person  or  persons  to  the  jury  aforesaid  nnknomi,  was  stranded 
and  cast  on  shore  [**«•  dittres$  or  wrecked,  etranded  or  catt  on 
shore  "]  ;  and  that  A.  B.,  on  the  ■  day  of  '  ,  in  the  year 

of  oar  Lord  ,  feloniously  did  prevent  and  impede  a  certain 

man  to  the  jarors  aforesaid  unknown  in  his  endeaTours  to  save 
his  life,  and  whilst  he  the  said  man  was  endeavoaring  to  save  his 
life  from  the  said  ship,  so  stranded  and  cast  ashore  as  aforesaid: 
against  the  form  of  the  statute  in  sach  case  made  and  provided, 
and  against  the  peace  of  oar  Lady  the  Queen,  her  crown  and 
dignity. 

Evidenee, 

To  maintain  this  indictment,  the  prosecntor  most  prove— 

1.  That  a  ship  was  stranded  or  cast  on  shore,  as  stated  in  the 
indictment. 

2.  That  a  man  endeavoured  to  save  his  life  from  the  ship,  after  it 
was  stranded,  &c 

3.  The  acts  of  the  prisoner,  by  which  he  impeded  or  prevented 
the  man  in  his  endeavour  to  save  his  life. 


Bjwoonding,  XVIII.  Whosoevcr  shall  unlawfully  and  mali- 
ihmfting.  ciously  by  any  means  whatsoever  wound  or  cause 
to^hooc'at?  any  grievous  bodily  harm  to  any  person,  or  shoot 
FeraoD.  ^^  ^^y  person,  or,  by  drawing  a  trigger  or  in  any 
other  manner,  attempt  to  discharge  any  kind  of 
loaded  arms  at  any  person,  with  intent,  in  any  of 
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the  cases  aforesaid,  to  maim,  disfigure,  or  disable 
any  person,  or  to  do  some  other  grievous  bodily 
harm  to  any  person,  or  with  intent  to  resist  or 
prevent  the  lawful  apprehension  or  detainer  of 
any  person,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  kept  in  penal  servitude  for  life 
or  for  any  term  not  less  than  three  years, — or  to 
be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement. 

KOTS. 

The  intents  sUted  in  the  statnte  are, — ^to  maim, — to  dlefignre, 
— to  diaablej — to  do  some  jn'ievoiia  bodilj  harm, — or  to  resist  or 
prerent  apprehension  or  detainer  of  any  person. 

Majhem  u  ench  an  injoiy  to  anj  part  of  a  man's  body  as  may 
render  him  le«  able,  in  fighting,  either  to  defend  himself  or  to  annoy 
his  adrenaiy  (a).  And  therefore  the  cutting  off,  disabling,  or 
weakening,  a  man's  hand  or  finger,  or  striking  oot  his  eye  or  foro 
tooth,  OT  emascolating  him,  are  said  to  be  mayhems  (6)u  Bat  the 
catting  off  his  oar  or  nose  were  not  holden  to  be  mayhems  aft 
common  law,  becanse  they  did  not  disable  or  weaken  a  man,  bat 
merely  disfignred  him  (c). 

Disfigoring  a  man,  within  the  meaning  of  the  statute,  mnst,  it 
dxmkl  seem,  be  the  doing  of  some  external  injury  to  his  penon, 
which  may  detract  finom  bis  personal  appearance,  sach  as  the  catting 
off  an  ear  or  noee,  as  above  mentioned. 

Disabling  means  the  doing  of  some  injury  to  the  person,  by  which 
a  permanent  disability  is  created.  Therefore  where  it  appeared  that 
the  prisoner,  upon  being  detected  by  a  watchman  in  the  act  <tf 
oammitting  a  borglaxy,  stmck  him  two  veiy  severe  blows  with  a 
crowbar  and  cat  him,  and  then  ran  away;  and  the  jury  found  that 
he  cat  the  watchman  with  intent  to  disable  him  until  he  could  effect 
his  escape:  but  as  the  indictment  charged  the  offence  to  have  been 
committed  with  intent  to  murder,  to  maim,  and  to  disable  only,  the 
judges  held  that  the  convictioD  could  not  be  supported;  because  by 
the  finding  of  the  jury,  the  prisoner  intoided  to  produce  a  temporary 
disability  merely,  and  not  a  permanent  one,  as  intended  by  the  sta- 
tato  (d). 

(a)  1  Hawk,  c  44,  i.  1.  (e)  Id. 

(ft)  Id.  s.  2.  (tf)  A.  T.  Aoyer,  By.  A  li«  S9. 
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A  grleTons  bodily  harm  is  a  generic  term,  and  maj  comprehend 
severe  woande  or  hurts  of  Tarions  kinds;  bat  they  are  not  required 
to  be  such  as  are  lilcely  to  prodace  permanent  injary.  Where  a 
man  cut  a  female  child's  private  parts,  for  the  purpose  of  enlarging 
them  for  a  time,  bat  the  hymen  was  not  injnred,  the  incision  was 
not  deep,  and  the  wonnd  was  not  eventnally  dangerous :  Graham,  B., 
left  it  to  the  jury  to  say,  whether  this  was  not  a  grievous  bodily  in- 
jury to  the  child,  though  eventually  not  dangerous;  and  as  to  the 
intent,  he  said  that  although  it  probably  was  the  prisoner's  intention 
to  have  committed  a  rape,  yet  if,  to  efiect  that,  he  did  the  child  a 
grievous  bodily  injury,  he  was  not  the  less  guilty  of  the  latter 
crime,  because  his  principal  object  was  another;  the  intention  of  the 
prisoner  might  be  inferred  from  the  act :  the  jury  found  the  prisouw 
guil^,  and  the  judges  held  the  conviction  to  be  right  (a).  Where 
a  man,  passing  along  the  highway,  received  a  blow  from  one  of  two 
persons  which  severely  wounded  him,  and  he  was  immediately 
robbed  of  money  and  goods;  upon  the  prisoner  being  indicted  as  one 
of  the  two,  for  the  wounding,  Coleridge,  J.,  told  the  jury  that  if 
they  believed  that  the  prisoner  inflicted  the  wound  on  the  proeecator, 
with  an  intent  to  rob  him,  but  had  at  the  same  time  an  intent  to  do 
him  some  grievous  bodily  harm  to  effectuate  his  intention  of  robbing, 
then  in  law  the  prisoner  ought  to  be  eonvicted  of  the  wounding;  it 
was  objected  that  there  was  no  evidence  that  the  prisoner  inflicted 
the  wound,  but  the  judge  said  that  if  the  prisoner  did  not  with  his 
own  hand  inflict  the  wound,  yet  he  might  still  be  convicted,  if  the 
jury  were  satisfied  that  the  prisoner  and  the  other  man  were  jointly 
engaged  in  a  common  purpose  of  robbing  the  prosecutor,  and  that 
the  wound  was  inflicted  by  the  other  man  (6).  WHiere  the  pri- 
soner was  indicted  for  cutting  a  man  nansed  Cambridge  on  the  wrist, 
with  intent  to  prevent  his  apprshension,  and  with  Intent  to  do  Cam- 
bridge some  grievous  bodily  harm :  it  appeared  that  the  prisoner  was 
seized  by  Cambridge  and  one  Headley,  in  the  night  time,  inune- 
diately  after  he  had  attempted  to  brcudc  open  Headley's  stable,  for 
the  purpose  of  stealing;  he  was  taken  into  the  house,  and  whilst 
sitting  there  beside  Headley,  he  got  up  quietly,  took  a  knife  from 
the  table,  then  returned  to  his  seat,  and  saying  to  Headley,  **  I'll  be 
revenged  on  you,  let  the  consequence  be  what  it  will,"  he  endeavoured 
to  strike  him  with  the  knife;  Headley  then  struggled  to  get  the 
knife  from  him,  and  the  prisoner  made  two  attempts  to  stab  him 
with  it,  but  without  success;  the  prisoner  thai  rushed  forward,  and 
cut  Cambridge  with  the  knife  on  the  wrist,  Headley  still  endeavour- 
i<ig  to  get  the  knife  from  him,  in  which  heat  length  succeeded;  the 
priscmer  said  he  was  very  sorry  he  cut  the  wrong  man,  he  intended 
to  have  cut  Headley,  and  he  would  be  revenged  on  him  some  time 
or  other:  the  wound  was  not  dangerous,  and  was  healed  in  about  a 
week : — it  was  admitted  that  the  evidence  did  not  support  the  count. 


(a)  a,  V.  Cbx,  B.  ft  Ry.  Ma.      (6)  B,  v.  BoweH,  Car.  k  M.  119. 
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"i'uich  charged  the  offence  to  hare  been  committed  with  intent  to 
prtTent  the  priaoner's  apprehension;  and  the  question  remaining 
was.  -wheiher  it  was  done  with  intent  to  do  grievous  bodilj  barm  to 
Canr* bridge  : — ^it  was  objected  that  as  the  wound  was  not  on  a  vital 
'sart,  the  prisoner  could  not  be  said  to  have  intended  grievous  bodily 
l-Arra ;  hut  the  judge  overruled  this  objection  at  the  trial,  holding 
J. -it  it  was  for  the  jury  to  say  with  what  intent  the  stroke  or  thrust 
Was  made  by  which  the  cut  was  given;  and  the  judges  afterwards 
litli  that  if  there  be  an  intent  to  do  grievous  bodily  harm,  it  is 
immaterial  whether  grievous  bodily  harm  have  been  actually  done 
or  not   (a)u 

^^'here  the  intent  laid  is,  to  resist  or  prevent  the  lawful  apprehension 
or  detainer  of  any  person,  it  must  appear  that  the  appreliension  or 
detainer  wras  lawfnL     In  Hunt's  case,  supra^  it  was  objected  that  as 
the  origioal  offence  (an  attempt  to  break  into  a  stable  to  steal)  was 
LTjereiy  an  attempt  to  commit  a  felony,  which  is  but  a  misdemeanor, 
the  prisoner  was  not  Uwfully  in  custody,  not  being  in  custody  under 
a  warrant :  but  the  judges  held  that  the  prisoner,  being  detected  in 
the   night  time  attempting  to  commit  a  felony,  mif^ht  be  lawfully 
Cetained  without  warrant,  until  he  could  be  carried  iK-fore  a  magistrate 
(  ^).   |The  evidence  in  Boyce's  case  (c)  would  have  supported  a  count 
cf  this  kind ;  but  there  was  no  such  count  in  the  indictment.     Where 
lipon  an  indictment  for  catting,  with  intent  to  prevent  the  prisoner's 
a^'prehension,  one  of  the  objections  was,  that  the  prosecutor,  when  he 
attempted  to  apprehend  the  prisoner,  did  not  inform  him  for  what 
ofTence  be  was  about  to  arrest  him  :  but  the  judges  held  that  as  he 
w,is  seen  in  the  commission  of  the  offence,  and  taken  on  fresh  pursuit, 
Ihii  was  unnecessary  (d).     But  where  the  prisoner  was  indicted  for 
cutting  one  Walby,  to  prevent  his,  the  prisoner*s,  apprehension,  and 
it  appeared  that  a  stranger  had  complained  to  a  constable  of  the 
{.-risoners  having  ill>used  him  (and  it  did  not  appear  what  the  ill- 
iL^age  was),  tlie  constable  called  upon  Walby  to  assist  him,  and  they 
both  took  the  prisoner  into  custody ;  as  they  were  taking  him  to  a 
mapstrate,  the  prisoner  struck  Walby  in  the  presence  of  the  con- 
stable, and  some  time  afterwards  ran  away ;  Walby  pursued  him, 
and  in  attempting  to  take  him,  the  prisoner  gave  him  a  cut  with  a 
knife  in  the  face  :  the  judges  held  that  the  original  arrest  was  illegal, 
and  that  the  recaption  would  have  been  illegal  also,  and  that  the 
case  ooDsequently  was  not  within  the  statute  (e).     By  the  former 
statute  (/),  the  cutting,  &c.,  must  have  been  to  resist  or  prevent  the 
apprehension  or  detainer  of  the  party  so  offending  or  of  any  of  his 
accomi^ces,  for  an  ofienoe  for  which  be  might  by  law  be  apprehended 
or  detained ;  but  by  this  Act  it  is  to  resist  or  prevent  the  appreben- 
sioD  or  detainer  of  "any  person." 

(a)  R.  r.  Hunt,  Ry.  ft  M.  93.  i7.  v.  Robinson,  3  SUrk.  Rv.  G93  n. 

(b)  R.  V.  Ummi,  Ry.  *  M.  93.  (r)  R.  v.  Curvan,  Ky.  ft  M.  OV  ; 
(e)  Anii^  p.  67.  and  lee  it.  v.  ThompMon^  By.  ft  M. 
(tf )  R.  V.  Howara.  Ry.  ft  M.  307.  133. 

5.  i>.  R.  V.  FrMcr,  tij*  ft  M.  419.        (/)  9  G.  4.  c.  SI,  1. 12. 
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Ab  to  the  proof  of  the  intent^  it  may  be  proved  by  the  admissions 
or  act!  of  the  defendaot  (a).  It  may  be  laid  down  as  a  safe  rule, 
that  the  prisoner  may  in  all  cases  be  chai||;ed  with  haying  intended 
that  which  he  has  actnally  effected;  as  if  by  cutting  the  prosecutor 
he  has  maimed  him,  he  may  be  charged  with  having  cut  him  with 
intent  to  maim  him.  Or  if  the  prisoner*s  intent  be  proved  aHmidi, 
from  his  acta  or  words,  he  may  be  convicted,  althongh  he  did  not 
effect  all  he  intended  (6). 

Caie  most  be  taken  that  there  is  no  material  variance  between 
the  intent  laid  and  that  proved.  Where  the  prisoners  were  charged 
with  cutting  the  prosecutor,  with  the  several  intents  to  murder,  to 
disable,  and  to  do  him  some  grievous  bodily  harm,  and  the  jury 
found  that  it  was  done  with  intent  to  prevent  their  apprehension,  and 
for  no  other  purpose:  the  judges  held  that  as  the  intents  stated  were 
actually  negatired  by  the  jmy,  the  defendants  could  not  be  con- 
victed (e).  But  where  upon  an  indictment  for  shooting  a  man  with 
intent  to  do  him  some  grievous  bodily  harm,  the  jury  found  that  the 
prisonei's  motive  was  to  prevent  his  lawful  apprehension,  but  that  in 
order  to  effect  that  purpose,  he  had  also  the  intention  of  doing  the 
prosecutor  some  grievous  bodily  harm :  it  was  objected  that  as  the 
principal  intent  was  to  prevent  apprehension,  that  should  have  been 
charged  as  the  intent  in  the  indictment :  but  the  judges  held  the 
eonvietion  right ;  for  if  both  intents  existed,  it  waa  immaterial 
which  waa  the  principal,  which  the  subordinate  one(cf). 

As  to  wounding,  the  following  may  be  the  form  of  the 

)    The  jurors  for  our  Lady  the  Queen,  upon  th«r  oath  pre- 

to  wit  )  sent,  that  A.  B.,  on  the day  of—,  in  the  year  of 

our  Lord ,  with  a  certain  [knife]  which  he  the  said  A.  B.  in  his 

right  hand  then  had  and  held,  feloniously  did  wound  ["votrnd"! 
one  C.  D.,  with  intent  in  so  doing  then  and  thereby  to  maun  the 
said  C.  D.:  agamat  the  form  of  tlM  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown 
and  dignity.  [Second  oocmt]  And  the  jurors  aforesaid  upon  their 
oath  aforesaid  do  further  present,  that  the  said  A.  B.,  on  the  day 
and  year  aforesaid,  with  a  certain  other  [knife]  which  he  the  said 
A.  B.  in  his  right  hand  then  had  and  held,  feloniously  did  wound 
the  said  0.  D.  with  intent  in  so  doing  then  and  thereby  to  dixfUmre 
the  said  C.  D. :  against  the  form  of  the  sUtute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  Lady  the  Queen,  her 
crown  and  digmty.  [Third  cotmt]  And  the  jurore  aforesaid  ^pon 
their  oath  aforesaid  do  further  present,  that  the  said  A.  B.,  on  the  ^ 

(0  H.  V.  n^et ^Z%%%:    «i?iee\VigS5.."iJfp^6S?* * 
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lod  jear  aforesaid,  with  a  certain  other  [knife]  which  he  the  said 
A.  B.  in  his  right  hand  then  had  and  held,  felonionslj  did  wound 
the  said  C.  D.,  with  intent  in  so  doing  then  and  thereby  to  disable  the 
said  C.  D.:  against  the  fonn  of  the  statute  in  such  case  made  and 
prorided,  and  against  the  peace  of  oar  Lady  the  Qaeen,  her  crown 
and  digni^.  [^Fowih  couni,"]  And  the  joron  aforesaid  npon  their 
oath  aforesaid  do  further  present,  that  the  said  A.  B.  on  the  day  and 
year  aforesaid,  with  a  certain  other  [knife]  which  he  the  said  A.  B., 
in  his  right  hand  then  had  and  held,  feloniously  did  wound  the  said 
G.  D.,  with  intent  in  so  doing  then  and  thereby  to  do  some  grievouB 
bodSjf  harm  to  the  said  C.  D. :  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our 
Lady  the  Queen,  her  crown  and  dignity.  ^F^fih  count]  And 
the  jorars  aforesaid  upon  their  oath  aforesaid  do  further  present 
that  the  said  A.  B.,  on  the  day  and  year  aforesaid,  with  a  certain 
ether  [knife]  which  he  the  said  A.  B.  in  his  right  hand  then  had 
and  held,  feloniously  did  wound  the  said  G.  D.,  with  intent  in  so 
doing  then  and  thereby  to  resist  and  prevent  ["  retitt  or  prevent"'] 
the  lawful  apprehension  [^or  detainer]  of  him  the  said  A.  B. 
[or  of  one  £•  F.]  :  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  Lady  the  Queen, 
her  crown  and  dignity.  {^Thejirst  Jour  0/ these  comUg  are  thoee 
HiuaUif  joined,  in  practice ;  the  last  it  uaed  only  when  the  dr* 
cumstanees  o/the  case  require  iL] 

Evidenee, 
To  maintain  this  indictment,  the  prosecutor  must  prove— 

1.  The  wounding. 

2.  The  intent,  as  laid  in  the  indictment,  see  antif  p.  67. 

As  to  shooting,  the  following  is  the  form  of  the 

IndictmenL 

)        The  jurors  for  our  Lady  the  Queen,  upon  their  oath 

to  wit.  J    present,  that  A,  B.,  on  the day  of ,  in  the 

year  of  our  Lord y  a  certain  [gun]  then  loaded  and  charged 

with  gunpowder  and  [one  leaden  bullet],  which  gun  he  the  said 
A.  B.,  in  both  his  bauds  then  had  and  held,  did  then  feloniously 
shoot  and  discharge  at  and  against  one  C.  D.,  with  intent  in  so 
doing  then  and  thereby  to  maim  the  said  C.  D. :  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity.  [Second 
count,']  And  the  jurors  aforesaid  upon  their  oath  aforesaid  do 
further  present,  that  the  said  A.  B.,  on  the  day  and  year  aforesaid, 
a  certain  other  gun,  then  loaded  and  charged  with  gunpowder  and 
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one  Ictden  bnllet,  ^hich  gnn  he  the  said  A.  B.  in  both  his  hands 
then  had  and  held,  did  then  feloniooslj  shoot  and  discharge  at  and 
a^nst  the  said  C.  D.,  with  intent  in  so  doing  then  and  tibereby  to 
^ffigure  the  said  C.  D. :  against  the  form  of  the  statate  in  snch 
case  made  and  provided,  and  against  the  peace  of  oar  Ladj  the 
Queen,  her  crown  and  dignity.  {^Tkird  count]  And  the  jorors 
aforesaid  upon  their  oath  aforesaid  do  further  present,  that  the  said 
A.  B.|  on  the  day  and  year  aforesaid,  a  certain  other  gun,  then 
loaded  and  charged  with  gunpowder  and  one  leaden  bullet,  which 
gun  he  the  said  A.  B.  in  both  his  hands  then  had  and  held,  did 
then  feloniously  shoot  and  discharge  at  and  against  the  said  G.  D., 
with  intent  in  so  doing  then  and  thereby  to  disable  the  said  CD.: 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 
[^Fowth  ootmL]  And  the  jurors  aforesaid  upon  their  oath  afors- 
said  do  further  present,  that  the  said  A.  B.,  on  the  day  and  year 
aforesaid,  a  certain  other  gnn,  then  loaded  and  charged  with  gun- 
powder and  one  leaden  bullet,  which  gxm  he  the  sud  A.  B.  in  both 
his  hands  then  had  and  held,  did  then  feloniously  shoot  and  dis- 
charge at  and  against  the  said  C.  D.,  with  intent  in  so  doing  then 
and  thereby  to  do  some  grievous  bodily  harm  to  the  said  C.  D. : 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity.  [F^flh  ooimt]  And  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present,  that  the  said  A.  B.,  on  the  day  and 
year  aforesaid,  a  certain  other  gun,  then  loaded  and  charged  with 
gunpowder  and  one  leaden  bullet,  which  gun  the  said  A.  B.  in  both 
his  hands  then  had  and  held,  did  then  feloniously  shoot  and  dis- 
charge at  and  against  the  said  C.  D.,  with  intent  in  so  doing  then 
and  thereby  to  resist  and  prevent  [^^rstiit  or  prevent^'\  the  lawful 
apprehension  [or  detainer]  of  him  the  said  A.  B.  [or  of  one  E.  F.] : 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 
\An  indictment  for  an  aitempt  to  shoot  may  readily  be  framid 
jrom  the  above  form,  and  from  the  farm  anti,  p.  60.] 

Evidenoe. 
To  maintain  this  indictment,  the  prosecutor  must  pr0Y»— 

1.  The  shooting  (a)  ;  that  is  to  say,  that  the  prisoner  fired  at 
the  prosecutor,  and  that  the  gun  was  at  the  time  loaded  in  such 
a  manner  as  was  calculated  to  effect  the  injuiy  intended  (6). 

S.  The  intent  to  maim,  disfigure,  disable,  or  do  some  grievona 
bodily  harm  (c).  It  is  not  necessaiy  to  prove  that  any  injury  was 
effected. 

(a)  See  ontf ,  p.  60.  (6)  Id.  p.  60.  (c)  Id.  p.  67. 
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XIX.  Any  gun,   pistol,  or  other  arms  which  Load«d 
shall  be  loaded  in  the  barrel  with  gunpowder  or 

any  other  explosive  substance,  and  ball,  shot,  slug, 
or  other  destructive  material,  shall  be  deemed  to 
be  loaded  arms  within  the  meaning  of  this  Act, 
although  the  attempt  to  discharge  the  same  may 
fail  from  want  of  proper  priming  or  from  any  other 
cause. 

XX.  Whosoever  shall  unlawfully  and  maliciously  Bf  doing 

ttorfllv  Ininrv 

wound  or  inflict  any  grievous  bodily  harm  upon  with  or  with. 
any  other  person,  either  with  or  without  any 
weapon  or  instrument,  shall  be  guilty  of  a  misde- 
meanor, and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  kept  in  penal 
servitude  for  the  term  of  three  years,  or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour. 

NOTB. 

The  f<dIowiog  is  the  form  of  the 

IfiJ&ctmienL 

\       The  jnron  for  our  Lady  the  Qaeen,  npon  their  oath 

to  wit.  J   present,  that  A.  B.,  on  the  ^—  day  of  — ,  in 

the  year  of  onr  Lord ,  nnlawfally  and  malicionsly  did  [aiisAiiIt 

cne  C.  D.,  and  did  then  nnlawfnlly  and  malicionsly,  **  ^.,  »tatmg 
particnlarUf  the  aeU  done,^2  "^^  thereby  then  did  nnlawfhlly  and 
maHdoosly  inflict  npon  the  aatd  C.  D.  grierona  bodily  harm,  against 
the  form  if  the  statnte  in  snch  case  made  and  provided,  and  against 
the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity.  [_Tke 
faeU  I  ikwk  nuut  he  set  out:  far  although  it  i§ aufficieiU  to  etaie 
an  tniemt  to  do  grievoue  bodily  harm  generathf,  yet  when  a  ttatute^ 
a»  in  this  etue,  makee  it  an  offence  to  in/Uet  griewnu  bodily  harm, 
J  think  it  neeeeaary  to  set  out  theaetSftpeciaUy,  by  which  the  bodi^ 
harm  was  if^lieted.'] 

Evidence. 
To  mfl*"*^*"  this  indictment  the  proaeentor  must  prore  — 
1.  The  acta  done  by  the  defendant^  with  or  without  weapoo;  and 
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that  thej  had  the  effect  of  prodacing  grievous  bodily  hann,  as  men- 
tioned, ante,  pb  68. 

2.  That  they  were  done  malicionslj;  which  must  be  proved  as 
directed,  anlUf  p.  10. 


By  attempt- 
ing to  choke 
or  tuflbcata 
In  order 
to  commit 
Another 
Offence. 


Bt  uaing 
Chloroform 
to  commit 
«n  Offence. 


XXI.  Whosoever  shall,  hj  any  means  what- 
soever, attempt  to  choke,  suffocate,  or  strangle  any 
other  person,  or  shall,  by  any  means  calculated  to 
choke,  suffocate,  or  strangle,  attempt  to  render  any 
other  person  insensible,  unconscious,  or  incapable  of 
resistance,  with  intent  in  any  of  such  cases  thereby 
to  enable  himself  or  any  other  person  to  commit,  or 
with  intent  in  any  of  ,such  cases  thereby  to  assist 
any  other  person  in  committing,  any  indictable 
offence,  shaU  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of 
the  Court,  to  be  kept  in  penal  servitude  for  life 
or  for  any  term  not  less  than  three  years, — or  to 
be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour. 

XXII.  Whosoever  shall  unlawfully  apply  or  ad- 
minister to,  or  cause  to  be  taken  by,  or  attempt  to 
apply  or  administer  to,  or  attempt  to  cause  to  be 
administered  to  or  taken  by,  any  person,  any  chlo- 
roform, laudanum,  or  other  stupefying  or  overpow- 
ering drug,  matter,  or  thing,  with  intent  in  any  of 
isuch  cases  thereby  to  enable  himself  oi*  any  other 
person  to  commit,  or  with  intent  in  any  of  such  casee 
thereby  to  assist  any  other  person  in  committing^ 
any  indictable  offence,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  Court,  to  be  kept  in  penal  servi- 
tude for  life  or  for  any  other  term  not  less  than 
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tliree  years, — or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour. 

XXIII.  Whosoeyer  shall  unlawfully  and  raali-  By  poUod. 
ciously  administer  to  or  cause  to  be  administered  radangfir 
to  or  taken  by  any  other  person  any  poison  or 

other  destructive  or  noxious  thing,  so  as  thereby 
to  endanger  the  life  of  such  person,  or  so  as  thereby 
to  inflict  upon  such  person  any  grievous  bodily 
harm,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  ten  years  and  not  less  than  three 
years,  or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labour. 

See  see.  11,  caUk^  p.  51. 

XXIV.  Whosoever  shall  unlawfully  and  mali-  bv  Poi«on» 
ciously  administer  to  or  cause  to  be  administered  to  injure. 
to  or  taken  by  any  other  person  any  poison  or 

other  destructive  or  noxious  thing,  with  intent  to 
injure,  aggrieve,  or  annoy  such  person  shall  be 
guilty  of  a  misdemeanor,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  Court, 
to  be  kept  in  penal  servitude  for  the  term  of  three 
years,  or  to  be  imprisoned  for  any  term  not  ex- 
ceeding  two  years,  with  or  without  hard  labour. 

See  sect  11  &  14,  an<^,  pp.  51,  57. 

XXY.  If,  upon  the  trial  of  any  person  for  any  verdict, 
felony  in  the  last  but  one  preceding  section  men-  the  fast 
tioned,  the  jury  shall  not  be  satisfied  that  such  one.  ^ 
person  is  guilty  thereof,  but  shall  be  satisfied  that 
he  is  guilty  of  any  misdemeanor  in  the  last  pre- 
ceding section  mentioned,  then  and  in  every  such 

case  the  jury  may  acquit  the  accused  of  such 

s2 
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felonj,  and  find  him  guiltj  of  such  misdemeanor, 
and  thereupon  he  shall  be  liable  to  be  punished  in 
the  same  manner  as  if  convicted  upon  an  indict- 
ment for  such  misdemeanor. 
J{o\P^o-  XXVL  Whosoever,  being  legally  liable,  either 

^XFwjSr    ^^  *  master  or  mistress,  to  provide  for  any  appren- 
&C.  tice  or  servant  necessary  food,  clothing,  or  lodging, 

shall  wilfully  and  without  lawful  excuse  refuse  or 
neglect  to  provide  the  same,  —  or  shall  unlawfully 
and  maliciously  do  or  cause  to  be  done  any  bodily 
harm  to  any  such  apprentice  or  servant,  so  that 
the  life  of  such  apprentice  or  servant  shall  be  en- 
dangered, or  the  health  of  such  apprentice  or  ser- 
vant shall  have  been  or  shall  be  likely  to  be  perma- 
nently injured, — shall  be  guilty  of  a  misdemeanor, 
and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  Court,  to  be  kept  in  penal  servi- 
tude for  the  term  of  three  years,  or  to  be  impri- 
soned for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour. 

NOTB. 

As  to  not  pnmding  apprentices  or  seirants  with  necessary  food, 
&c^  the  following  may  be  the  form  of  the 

IniiehnmL 

«-—    )       The  jnrors  for  onr  Lady  the  Qaeen,  upon  thdr  oath 

to  wit   5   presont,  that  A.  B^  on  the day  of ,  in  the 

year  of  oar  Lord ,  being  the  master  of  one  C.  D.,  his  ap- 
prentice \^apprtntie€  or  MrMMt**],  and  then  legally  liable  to 
provide  for  the  said  C.  D^  as  his  apprentice  as  aforesaid,  necessary 
food  and  clothing  \_^food,  clothing^  or  lodgtngT'],  did  then  wilAilly 
and  without  lawAil  excuse  refuse  and  neglect  ["  r^tise  or  negket^'] 
to  praride  the  same  for  him  the  said  C.  D, ;  ^whereby  the  life  of 
the  said  G.  D.  was  endangered  {^or  whereby  the  health  of  the  said 
C.  D.  then  was,  or  is  likely  to  be — permanently  injured*] :  against 
the  form  of  tbe  statute  in  such  case  made  and  provided,  and  agaiptt 
the  peace  of  oar  Lady  the  Queen,  her  crown  and  dignity. 


^ 
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Evidence, 
To  nudnUin  this  indictment,  the  prosecator  most  prove  — 

1 .  The  apprenticeship  or  service,  as  in  the  last  case  ;  from  which 
will  be  inferred  the  legal  liability  of  the  defendant  to  provide  the 
prosecator  with  all  necessarj  food,  clothing,  or  lodging. 

2.  The  refusal  or  neglect  of  the  defendant  to  provide  the  prose- 
cator  with  the  same,  as  stated  in  the  indictment. 

3.  That  the  prosecutor's  life  was  thereby  endangered  by  it,  or  his 
health  permanently  injored,  or  likely  to  be  injured,  by  it.  It  may  be 
doubted,  perhaps,  whether  this  forms  any  part  of  the  definition  of  the 
offiscce. 


As  to  assanlting  apprentices  or  servants,  the  following  may  be  the 
form  of  the 

Indictment. 


} 


The  jurors  for  oar  Lady  the  Queen,  upon  their  oath 

to  wiL   ^   present,  that  A.  B.,  on  the day  of » in  the 

year  of  our  Lord ,  in  and  upon  one  C.  D.,  his  apprentice 

[^apprentice  or  servant"']  unlawfully  and  maliciously  did  make 
an  assault,  and  him  the  said  C.  D.  did  then  beat  and  ill-treat,  whereby 
the  life  of  the  said  C.  D.  was  then  endangered  :  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace  of 
oar  Lady  the  Queen,  her  crown  and  dignity.  [Add  if  neceaeary 
another  count,  etating  the  aeaault  and  battery  as  above],  **  whereby 
tlie  health  of  the  said  C.  D.  then  was  [or  is  likely  to  be]  perma- 
nently injured." 

Evidence. 
To  maintun  this  bdictment,  the  prosecutor  must  prove — 

1.  The  apprenticeship  or  service.  In  the  case  of  an  apprentice, 
it  may  be  advisable  to  give  the  defendant  notice  to  produce  the 
original  indenture,  if  the  prosecutor  have  not  a  counterpart,  or  if 
there  be  no  admission  of  the  apprenticeship  on  the  part  of  the  de- 
fendant (a). 

2.  The  assault,  and  its  effect,  as  stated  in  the  indictment ;  and  a 
medical  witness  may  be  necessary,  to  prove  that  the  life  of  the  pro- 
ttcator  was  endangered  by  it,  or  his  health  permanently  injured  or 
likdy  to  be  injored  by  it,  as  stated. 


(a)  Sea  B.  v.  Crompton,  Car.  k  M.  097. 
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8.  That  the  assanlt  was  nnlawfal  and  malidons.  This  maj  be 
proved,  bj  proving  that  it  was  committed  without  cause ;  or  that 
the  correction  exceeded  greatlj  the  bounds  of  due  moderation,  either 
in  the  measure  <^  it,  or  in  the  instrument  with  which  it  was  in- 
flicted (a) ;  and  in  general  it  may  be  fiurlj  presumed  from  the 
nature  of  the  assault  and  its  results,  for  the  defendant  will  be  pre- 
sumed to  have  intended  that  which  he  actuallj  effected.  A  master, 
however,  may  correct  his  apprentice,  or  his  servant  under  age,  pro- 
vided he  do  so  moderately  and  with  a  fit  instrument  (6).  But  if 
the  correction  be  immoderate,  or  if  the  beating  be  not  by  way  (^ 
correction  but  from  revenge  or  the  like,  the  master  is  as  much 
punishable  for  it  by  law,  as  if  the  relation  of  master  and  apprentice 
did  not  exist.  If  the  injury  occasioned  by  it  be  such  as  is  above  de- 
scribed, the  master  may  be  indicted  on  the  above  section  ;  if  not,  he 
may  be  indicted  for  the  assault 


By  abandon-      XXVU.  WhosoBver  shall  anlawfully  abandon  OF 

Ing  or 

exposing  expose  anj  child,  being  under  the  age  of  two  years, 
whereby  the  life  of  such  child  shall  be  endangered, 
or  the  health  of  such  child  shall  have  been  or  shall 
be  likely  to  be  permanently  iujured,  shall  be  guilty 
of  a  misdemeanor,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  Court,  to 
be  kept  in  penal  servitude  for  the  term  of  three 
years,  or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labour. 
By  Expioiion  XXVIII.  Whosoover  shall  unlawfully  and  mali- 
powder.  ciously,  by  the  explosion  of  gunpowder  or  other 
explosive  substance,  burn,  maim,  disfigure,  disable, 
or  do  any  grievous  bodily  harm  to  any  person, 
shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  life  or  for 
any  term  not  less  than  three  years, — or  to  be  impri- 

(0)  See  mUii  p.  41.  (Jb)  Kit*i  csm.  8  Salk.  47. 


By  Explosive  Substances,  or  Corrosive  Fluid,  79 

soned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour,  and  with  or  without  soli- 
tary confinement,  and,  if  a  male  under  the  age  of 
sixteen  years,  with  or  without  whipping. 

See  sect  1^,  <mUf  p.  56. 

XXIX.  Whosoever  shall  unlawfully  and  mali-  By  lendinj? 

,  ,      .        *"  explosive 

ciously  cause  any  gunpowder  or  other  explosive  subsunce  to. 

V*  M  IJJ         Ji-  X  or  throwing 

substance  to  explode,  or  send  or  deliver  to  or  cause  a  corrosire 
to  be  taken  or  received  by  any  person  any  explo-  PerwiL  ' 
sive  substance  or  any  other  dangerous  or  noxious 
thing,  or  put  or  lay  at  any  place,  or  cast  or  throw 
at  or  upon  or  otherwise  apply  to  any  person,  any 
corrosive  fluid  or  any  destructive  or  explosive 
substance,  with  intent  in  any  of  the  cases  aforesaid 
to  bum,  maim,  disfigure,  or  disable  any  person,  or 
to  do  some  grievous  bodily  harm  to  any  person, 
shall,  whether  any  bodily  injury  be  efiected  or  not, 
be  guilty  of  felony,  and  being  convicted  thereof 
ghaU  be  liable,  at  the  discretion  of  the  Court,  to  be 
kept  in  penal  servitude  for  life  or  for  any  term  not 
less  than  three  years, — or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  with- 
out hard  labour,  and  with  or  without  solitary  con- 
finement, and,  if  a  male  under  the  age  of  sixteen 
years,  with  or  without  whipping. 

Note. 

As  to  the  EzploBum  of  Ganpowderi  see  the  last  sectioo,  and  sect. 

12,  anUj  p.  56. 

As  to  sending  an  explosive  sabstance  to  a  person,  aa  described  in 
tZiia  section,  tlie  following  may  be  the  form  of  the 

IndkimeiU, 

1       The  Jnrars  for  onr  Lad/  the  Qneen,  npon  their  oath 

to  wit  5   present,  that  A.  B.,  on  the day  of  — — ,  in  the 

je«r  of  oar  Lord         >  onlawfally,  malicioaslj,  and  felonionslj  did 

b4 
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^^LttuJeor  ang  other  damgerom  or  noxiout  thing*''],  with  intent 
In^odoiDg  then  and  thereby  to  bum  the  said  C.  D.  ["  6iirfi,  maim, 
digibnirt.  or  disable  aitg  person,  or  to  do  some  grievous  hodUy  harm 
fa^uiy/wwfgff "]  :  Bguiut  the  form  of  the  statute  in  audi  case 
made  and  provided,  and  against  the  peace  of  our  Lady  the  Queen, 
her  crown  and  dignity.  [A  dd  other  counts,  to  maim, — disfigure, — 
jligjtler^and  to  do  some  grievous  bodilg  harmj  as  in  the/orm^  suth, 

p.  70.] 

Evidence, 

To  maintain  this  Indictment  the  prosecutor  must  prove-" 

1.  The  sending  or  delivering  of  the  explosive  substance  to  the 
prosecutor  or  causing  it  to  be  taken  or  received  by  him,  as  stated 
in  the  indictment. 

2.  The  intent  to  burn,  maim,  disfigure,  disable,  or  do  grievous 
bodily  harm,  as  anti,  p.  67.  The  stat  1  Vict  c.  85,  s.  6,  was  exactly 
the  same  as  the  statute  on  which  this  indictment  is  framed,  except 
that  under  the  former  Act,  the  sending  must  not  only  have  been  with 
the  intent  to  bum,  &c,  but  the  party  must  have  been  actually 
burnt,  disfigured,  or  maimed  by  it,  or  have  received  grievous  iKxlily 
harm  firom  it ;  but  under  this  statute,  sending  it  with  intent,  &c.|  is 
sofficient,  although  no  injury  be  efiected. 


As  to  throwing  any  corrosive  fluid  at  or  on  a  person,  with  intent 
to  do  grievous  bodily  injury,  the  following  may  be  the  form  of  the 

IndictmenL 

)       The  jurors  for  our  Lady  the  Queen,  upon  their  oath 

to  wit.  S   proMnt,  that  A.  B.,  on  the day  of ,  in  the 

year  of  our  Lord ,  unlawfully,  maliciously,  and  feloniously  did 

cast  and  throw  at  and  upon  one  G.  D.  [*'  cast  or  throw  at  or  tipon, 

or  otherwise  apply  to  any  person"'}  a  large  quantity,  to  wit, 

of  a  certain  corrosive  fluid  ["  any  corrosive  Jluid  or  other  de^ 
siructive  or  explosive  substance "]  called  [oil  of  vitriol],  with  in- 
tent in  so  doing  then  and  thereby  to  bum  the  said  C.  D.  ['*  to  bum, 
maim,  disfigure,  or  disable  any  person^  or  to  do  some  grievoue 
bodily  harm  to  any  person"'] :  against  the  form  of  the  statute  in 
nch  case  made  and  provided,  and  against  the  peace  of  our  Lady 
Queen,  her  crown  and  dignity.     \^Add  other  counts,  to  matm,-^ 
ptrej — disable, — and  to  do  some  grievous  bodily  Aorm, — as  m 
form,  ant^p.  70.  ]| 
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To  in*»ntjn'n  thu  indietment  the  pnmentor  moat  proTe— 

1.  The  casting  or  throwing  of  the  oorrosiTe  fluid,  or  other  de- 
■trnctive  or  explosire  snbetance  oa  the  prosecntor,  as  stated  in  the 
indietment 

8.  The  intent,  as  mentioned  in  the  last  case.  Farmer]/,  when 
nuumfactorezs  were  mnch  diaaatisfied  at  the  importation  of  foreign 
ulks  and  other  articles  of  female  apparel,  a  cnstom  prevailed  of 
throwing  corrosive  fluids,  such  as  oil  of  vitriol  and  aquafortis,  npon 
sudi  dresses,  when  met  with  in  the  streets,  not  with  any  intent  to 
injure  the  wearer,  but  to  spoil  the  dress.  This  was  made  felony,  by 
Stat.  6  G.  1,  c  23,  s.  11  (now  repealed  by  stat.  7  G.  4,  o.  64,  s. 
32);  and  on  that  statute  it  was  holden  that  if  the  act  were  done 
for  the  purpose  of  injuring  the  person  and  not  the  clothes  of  the 
party,  it  was  not  a  case  within  the  meaning  of  it  (a).  Under  this 
Act,  the  intent  on  the  contrary  must  be  to  injure  the  person,  not  the 
dress  of  the  party ;  but  if  in  injuring  the  dress  the  offender  also  injure 
the  person,  or  if  the  necessary  consequence  would  be  an  injury  to 
tlte  person,  such  as  is  here  mentionedf  it  is  probable  it  would  be 
deemed  an  offence  within  the  meaning  of  the  present  statute.  But 
if  the  intent  be  merely  to  injure  the  dress  and  not  the  person,  and 
the  person  be  not  injured,  it  is  clearly  not  an  offence  within  this 
Act,  nor  is  it  now  puniithable  criminally  by  any  other  statute. 

3.  It  is  not  necessary  to  prove  that  any  iigury  was  actually 
cfiected. 


XXX.  Whosoever  shall  unlawfully  and  mali-  PUcing 
ciouslj  place  or  throw  m,  into,  upon,  against,  oriDsBuUd. 
near  any  huilding,  ship,  or  vessel  any  gunpowder  or  wi'li  inieot 
other  explosive  substance,  with  intent  to  do  any 
bodily  injury  to  any  person,  shall,  whether  or  not 
any  explosion  take  place,  and  whether  or  not  any 
bodily  injury  be  effected,  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  dis- 
cretion of  the  Court,  to  be  kept  in  penal  servitude 
for  any  term  not  exceeding  fourteen  years  and  not 

(a)  it.  V.  Wmiamt,  I  Leach,  539. 
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less  than  three  years, — or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confine- 
ment, and  if  a  male  under  the  age  of  sixteen  years, 
with  or  wiUiout  whipping. 

See  sect  12,  oniU,  p.  5S. 

Setting  XXXI.  Whosoever  shall  set  or  place,  or  cause 

Spring  GUDf  ■  «  «  1  • 

&c.  to  be  set  or  placed,  any  sprmg  gun,  man  trap,  or 

other  engine  calculated  to  destroy  human  life  or 
inflict  grievous  bodily  harm,  with  the  intent  that 
the  same  or  whereby  the  same  may  destroy  or 
inflict  grievous  bodily  harm  upon  a  trespasser  or 
other  person  coming  in  contact  therewith,  shall  be 
guilty  of  a  misdemeanor,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  the  term  of 
three  years,  or  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labour ; 
and  whosoever  shall  knowingly  and  wilfully  permit 
any  such  spring  gun,  man  trap,  or  other  engine 
which  may  have  been  set  or  placed  in  any  place 
then  being  in  or  afterwards  coming  into  his  pos- 
session or  occupation  by  some  other  person  to  con- 
tinue so  set  or  placed,  shall  be  deemed  to  have  set 
and  placed  such  gun,  trap,  or  engine  with  such 
intent  as  aforesaid :  Provided  that  nothing  in  this 
section  contained  shall  extend  to  make  it  illegal  to 
set  or  place  any  gun  or  trap  such  as  may  have  been 
or  may  be  usually  set  or  placed  with  the  intent  of 
destroying  vermin :  Provided  also,  that  nothing  in 
this  section  shall  be  deemed  to  make  it  unlawful  to 
set  or  place  or  cause  to  be  set  or  placed,  or  to  be 
continued  set  or  placed,  from  sunset  to  sunrise,  any 
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spring  gun,  man  trap  or  other  engine  which  shall 
be  set  or  placed,  or  caused  or  continued  to  be  set 
or  placed,  in  a  dwelling-house^  for  the  protection 
thereof. 

Note. 

Tlie  following  mt/  be  the  fbnn  of  the 

>       The  jnrora  for  oar  Lady  the  Qaeen,'  upon  their 

to  wit.   5   oa^h  present,  that  A.  B^  on  the day  of ^ 

in  the  year  of  oar  Lord ,  did  eet  and  pkoe  ["  set  or  place  or 

cmwe  to  he  »et  or  placed*'']  .a  certain  spring  gnn  [^^  sprinj  ffun^ 
man  trap^  or  other  engine  ealeulated  to  destroy  human  life^  or  inJUct 
ffrievous  bodily  harm  '^  with  intent  that  the  same  should  destroy 
or  inflict  grievoos  bodily  harm  upon  a  trespasser  or  oth^  person 
who  shoald  come  in  contact  therewith:  against  the  form  of  the 
statute  in  sach  case  made  and  pruyided,  and  against  the  peace  of 
oar  Lady  the  Qneen,  her  crown  and  dignity.  [The  statute  makes 
9i  a  misdemeanor  to  set  spring  gunSj  4^c.f  with  intent^  "or  whereby** 
the  same  may  dettroyj  ^.  1/  a  man  actually  receive  bodily  harm 
from  itf  it  does  not  seem  to  be  necessary  to  add  another  count 
stating  it ;  but  the  fact  of  bodily  harm  being  inflicted,  will  he 
eridence  of  the  gvn^  ^.,  having  been  set  with  that  intent'] 

Evidence, 
To  maintain  this  indictment  the  proeecntor  most  prove  — 

1.  The  setting  of  the  spring  gnn,  man  trap,  or  other  engine,  as 
mentioned  in  the  indictment ;  and  that  it  was  set  by  the  defendant, 
or  by  his  directions  or  orders,— or  if  set  by  any  other  person,  that 
the  defendant  continued  it  on  his  premises  after  he  came  into  pos- 
session of  them.  The  statute,  however,  does  not  prdiibit  the 
setting  of  spring  guns,  man  traps,  &c.,  in  a  dwelling-house,  from 
sunset  to  sunrise,  for  the  protection  thereof.  Nor  does  it  extend  to 
the  setting  of  any  gun,  or  trap,  such  as  is  usually  set  for  destroying 
Tsnnin. 

2.  That  the  gnn  was  so  loaded  and  set,  or  the  man  trap,  &&,  so 
•St,  as  to  be  capable  of  destroying,  or  of  inflicting  grierous  bodily 
barm  (a). 

S.  The  iotsBt  to  do  grievous  bodily  harm.  This  may  reasoDably 
be  implied  from  the  nature  of  the  instrument,  the  manner  in  which 
it  was  set,  or  fnxn  its  having  actually  inflicted  grievous  bodily  hann 
upon  the  prosecutor. 


(a)  See  ON/^,  p.  68. 
X6 
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piAcing  XXX TL  Whosoever  shall  unlawfully  and  mali^ 

Wood.  Ac.         .        1  X         ..  1 

on  ft  R«uwiv.  ciouslj  put  OF  throw  upon  or  across  anj  railway 
any  wood,  stone,  or  other  matter  or  thing,  or  shall 
unlawfully  and  maliciously  take  up,  remove,  or 
displace  any  rail,  sleeper,  or  other  matter  or  thing 
belonging  to  any  railway,  or  shall  unlawfully  and 
maliciously  turn,  move,  or  divert  any  points  or 
other  machinery  belonging  to  any  railway,  or  shall 
unlawfully  and  maliciously  make  or  show,  hide  or 
remove,  any  signal  or  light  upon  or  near  to  any 
railway,  or  shall  unlawfully  and  maliciously  do  or 
cause  to  be  done  any  other  matter  or  thing,  with 
intent,  in  any  of  the  cases  aforesaid,  to  endanger 
the  safety  of  any  person  travelling  or  being  upon 
such  railway,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  Court,  to  be  kept  in  penal  servitude  for  life 
or  for  any  term  not  less  than  three  years, — or  to 
be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  if  a  male 
under  the  age  of  sixteen  years  with  or  without 
whipping. 

NOTB. 

The  like  offence,  but  "  with  intent  to  obetmct,  upeet,  orerthroir, 
ii\jare  or  destroy  any  engine,  tender,  carrutge,  or  track  using  tlie 
nilwfty  "  is  made  pnni&hable  in  the  same  manner,  by  stat.  24  and 
85  Vict.  c.  97,  B.  35,  pott. 


Catting  a  XXXIII.  Whosocver  shall  unlawfully  and  mali- 

on  a  KaUvay  ciously  throw,  or  causo  to  fall  or  strike,  at,  against, 

^"^'      into,  or  upon  any  engine,  tender,  carriage,  or  truck 

used  upon  any  railway,  any  wood,  stone,  or  other 

matter  or  thing,  with  intent  to  injure  or  endanger 
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the  safety  of  sdj  person  being  in  or  upon  such 
engine,  tender,  carriage,  or  truck,  or  in  or  upon 
any  other  engine,  tender,  carriage,  or  truck  of  any 
train  of  which  such  first-mentioned  engine,  tender, 
carriage,  or  truck  shall  4)rm  part^  shall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  Courts  to  be  kept  in 
penal  servitude  for  life  or  for  any  term  not  less 
than  three  years, — or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without 
hard  labour. 

NOTS. 

The  liie  offence,  if  done  with  intent  to  "  obstruct  any  engine  or 
carriage  osing  anj  railway,"  is  made  punbbable  in  the  same  man- 
ner, by  Stat.  24  and  25  Vict,  c  97,  s.  36,iMMt. 


XXXIY.  Whosoever,  by  any  unlawful  act,  or  Doing  any. 
by  any  wilful  omission  or  neglect,  shall  endanger  en!££i|^r 
or  cause  to  be  endangered  the  safety  of  any  person  ^^^'wly. 
conveyed  or  being  in  or  upon  a  railway,  or  shall 
aid  or  assist  therein,  shall  be  guilty  of  a  misde- 
meanor, and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without 
hard  labour. 

XXXV.  Whosoever,  having  the  charge  of  any  b/  ftirioui 
carriage  or  vehicle,  shall,  by  wanton  or  furious  ^'*^°'' 
driving  or  racing,  or  other  wilful  misconduct,  or 
by  wilful  neglect,  do  or  cause  to  be  done  any 
bodily  harm  to  any  person  whatsoever,  shall  be 
guilty  of  a  misdemeanor,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the 
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Court,  to  be  imprisoned  for  any  term  not  exceeding 
two  jearSy  with  or  without  hard  labour. 


Auaultinf  a 
Clergjrman 
in  dlichu-ge 
ofhiiDutj. 


AMAulting 
jiti  Offlcer, 
Ac.  on 
account  of 
hit  preserT- 
ing  Wreck. 


Assaiilts. 

XXXVI.  Whosoever  shall,  by  threats  or  force, 
obstruct  or  prevent,  or  endeavour  to  obstruct  or 
prevent,  any  clergyman  or  other  minister  in  or 
from  celebrating  Divine  service  or  otherwise  offi- 
ciating in  any  church,  chapel,  meeting  house,  or 
other  place  of  Divine  worship,  or  in  or  from  the 
performance  of  his  duty  in  the  lawful  burial  of  the 
dead  in  any  churchyard  or  other  burial  place, — or 
shall  strike  or  offer  any  violence  to, — or  shall, 
upon  any  civil  process,  or  under  the  pretence  of 
executing  any  civil  process,  arrest  any  clergyman 
or  other  minister  who  is  engaged  in,  or  to  the 
knowledge  of  the  offender  is  about  to  engage  in, 
any  of  the  rites  or  duties  in  this  section  aforesaid, 
or  who  to  the  knowledge  of  the  offender  shall  be 
going  to  perform  the  same  or  returning  from  the 
performance  thereof, — shall  be  guilty  of  a  misde- 
meanor, and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without 
hard  labour. 

XXXyn.  Whosoever  shall  assault  and  strike 
or  wound  any  magistrate,  officer,  or  other  person 
whatsoever  lawfully  authorised,  in  or  on  account 
of  the  exercise  of  his  duty  in  or  concerning  the 
preservation  of  any  vessel  in  distress,  or  of  any 
vessel,  goods,  or  effects  wrecked,  stranded,  or  cast 
on  shore,  or  lying  under  water,  shall  be  guilty  of 
a  misdemeanor,  and  being  convicted  thereof  diall 
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be  liable,  at  the  discretion  of  the  Court  to  be  kept 
in  penal  servitude  for  any  term  not  exceeding 
seyen  years  and  not  less  than  three  years, —  or  to 
be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour. 

Note.  • 

The  daties  fonnerlj  anigned  to  jnstioes  of  the  peace  in  preseir- 
mg  wreck,  have  been  transferred  to  the  receivers  of  wreck,  bj  the 
Shipping  Act,  17  &  18  Vict.  c.  104,  ss.  439,  441,  &c.  Bat  as  the 
words  here  are  "  magistrate,  officer,  or  other  person,"  the  section  of 
eoorse  extends  to  receivers  of  wreck. 

The  following  may  be  the  form  of  the 

IndictmenU 

>       The  jarors  for  our  Lady  the  Queen,  upon  their  oath 

to  wit  S    present,  that  at  the  time  of  the  committing  of  the 

oflboce  hereinafter  mentioned,  to  wit,  on  the day  of ^  in 

the  year  of  our  Lord ,  one  C.  D.,  then  being  a  receiver  of 

wreck  ["  fnagiitraUy  officer^  or  other  person  lawfully  authorised'*'], 

was  then  engaged  in  the  hiwful  exercise  of  his  daty  as  such in 

and  cooceming  the  preservation  of  a  certain  ship  and  vessel  then 
wrecked,  stranded,  and  cast  on  shore  ['* any  vessel  m  distress"  or 
"  any  vessel,  poods  or  effects,  wrecked,  stranded^  or  cast  on  shore, 
or  fyinff  under  water^\  being  then  thereunto  lawfully  authorised; 
and  that  A.  B.,  then,  well  knowing  the  premises,  in  and  npon  the 
said  C.  D,,  so  being  in  the  lawfnl  exercise  of  his  said  duty  as  afure- 
laid,  did  unlawfully  make  an  assault,  and  him,  the  said  C.  D.  did 
then  strike  and  beat  ['*  strike  or  wouad^]  on  account  of  the  exercise 

of  his  the  said  C.  D.'s  said  duty  as  such as  aforesaid  in  and 

oonceming  the  preservation  of  the  said  ship  and  vessel  so  wrecked, 
stranded,  and  cast  ashore  as  aforesaid:  against  the  form  of  the 
statate  in  each  case  made  and  provided,  and  against  the  peace  of  onr 
Lady  the  Queen,  her  crown  and  dignity. 

Evidence, 

To  maintain  this  indictment  the  prosecutor  must  prove— 

1.  That  on  the  day  in  question  he  was  a  receiver  of  wreck  for 
the  county,  &c;  it  is  not  neoessaiy  to  produce  his  appointment,  it  is 
sufficient  to  prove  that  he  then  acted  and  usually  acts  as  such. 

2.  That  there  was  then  a  vessel  in  distress, — or  a  vessel,  goods 
or  eftcts,  wrecked,  stnmdsd,  or  cast  on  shon,  or  lying  under  water 
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^as  stated  in  the  indictment:  and  that  he  was  engaged  in  his 
duty  as  receiver  of  wreck,  in  endearoaring  to  preserre  them. 

3.  That  the  defendant  stnick  him,  as  stated  in  the  indictment. 

4.  And  that  the  defendant  did  so,  on  aocoont  of  the  proeecator's 
BO  exercising  his  duty  in  endeayouring  to  preserve  the  ship  or  goods. 
This  of  coone  can  only  be  proved  from  the  defendant's  words  or 
acts,  or  from  other  circumstances  from  which  the  jury  may  £urly 
infer  iL 


AtMult  with 
Intent  to 
commit 
Fel<»y,  or 
on  a  Peace 
Officer,  or 
to  prevent 
Appre- 
hension. 


XXXVIII.  Whosoever  shall  assault  any  person 
with  intent  to  commit  felony, — or  shall  assault-, 
resist,  or  wilfully  obstruct  any  peace  officer  in  the 
due  execution  of  his  duty,  or  any  person  acting  in 
aid  of  such  officer, — or  shall  assault  any  person 
with  intent  to  resist  or  prevent  the  lawful  appre- 
hension or  detainer  of  himself  or  of  any  other  per- 
son for  any  offence, — shall  be  guilty  of  a  misde- 
meanor, and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour. 


KOTE. 

This  section  describes  three  offences: — an  assault  with  intent 
to  commit  a  felony, — an  assault  upon  a  peace  officer, — and  an 
assault  to  prevent  apprehension. 

1.  As  to  an  assault  with  intent  to  commit  a  felony,  the  following 
may  be  the  form  of  the 

Indictment, 


iThe  jurors  for  our  Lady  the  Queen  npon  their 
oath  preetent,  that  A.  B.,  on  the day  of ,  in 

the  year  of  our  Lord ,  in  and  upon  one  C.  D.  did  make  an 

assault,  and  her  the  said  C.  D.  did  then  beat  and  ill-treat  with  intent 
[htrt  state  the  felony  intended^  at  far  mttoMtoe:  with  intent  "her 
the  said  C.  D.  then  violently  and  against  her  will,  feloniously  to 
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ntTiah  and  canully  know;*]  and  other  wntogs  to  tlie  aud  C.  D. 
tben  did  :  aguost  the  form  of  the  statate  in  sach  case  made  and 
provided,  and  a^inst  the  peace  of  oor  Ladj  the  Qaeen,  her  crown 
and  dignitj.     [Ion  may  add  a  comUfor  a  eommo»  asMull,} 

Evidence, 

To  maintain  thb  in^ctment  the  prooecntor  mnst  gvv%  the  same 
evidence  as  if  he  had  indicted  the  defendant  for  the  fi^unj, —  some 
act  however  not  being  done,  which  was  necessary  to  complete  the 
ielooj.  And  the  felonj  so  described  and  proved,  most  be  an  ofience 
against  the  person  of  the  prosecator.  Where  a  girl  was  delivered 
of  a  child,  and  A.  and  B.,  pretending  to  her  that  the  child  was  to  be 
taken  to  a  public  institntion  to  be  nnrsed,  put  the  child  into  a  bag, 
hnng  the  bag  with  the  child  in  it  on  some  park  palings  at  the  side 
of  a  foot  path,  and  there  left  it:  A.  and  B.  being  indicted  for  an 
aasanlt  with  intent  to  mnrder,  and  with  a  coant  for  a  common 
assault,  Tindal,  C.  J.,  told  the  jarj  that  it  hardly  coold  be  inferred 
that  A.  or  B.  intended  murder,  for  if  they  did,  a  very  little  difier- 
ence  in  packing  up  the  bag  woald  have  effected  it ;  the  jury  there- 
fore found  them  guilty  of  the  common  assault  (a). 

If  the  evidence,  however,  should  prove  the  felony  actually  com- 
pleted, still  the  jury  may  find  the  prisoner  guilty  of  the  attempt 
<Hily,  as  hud  in  Uie  indictment, — unless  the  judge,  in  his  discretion, 
discharge  the  jury  from  giving  a  verdict  on  this  indictment,  and 
order  the  defendant  to  be  indicted  for  the  felony  (6).  If,  on  the 
other  hand,  you  prove  the  assault,  but  fail  in  proving  the  intent,  the 
jury  may  convict  the  defendant  on  the  second  count,  for  a  common 
assault. 

2.  As  to  assaulting  peace  officers,  the  following  may  be  the  form 
of  the 

Indictment. 

)        The  jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.   )    oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  in  and  upon  one  C.  D.  ("  the  said 

C.  D  being  tbeo  a  peace  officer,  to  wit,  a  consteUe,  and  in  the  due 
executioo  of  his  duty  as  such  constable  then  being,"  cr  "  the  said 
C.  D ,  then  acting  in  aid  of  one  E.  F.,  a  peace  officer,  to  wit,  a 

in  the  due  ezecatioo  of  his  duty  as  such then  being  *)  did  make 

an  assault,  and  him  the  said  C.  D.,  so  being  in  the  execution  of  his 
said  duty,  then  did  beat  and  ill-treat;  and  other  wrongs  to  the  said 
C.  D.  tlKO  did  :  against  the  form  of  the  sUtnte  in  such  case  made 
and  provided,  and  against  the  peace  of  our  Lady  the  Queen,  her 
crown  and  dignity.     [Add  a  'eowUfcr  a  eommen  auauU.'\ 

(a)  n.  V.  JTarcA  ti  «!.,  1  Car.  St         (*}  14  k  1ft  Yict.  c.  100,  i.  It. 
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Evidence, 
To  maintain  this  indictment  the  prosecutor  must  prove— 

1.  That  at  the  time  of  the  assault  he  was  a  peace  ofiioer,  as 
stated  in  the  indictment,  and  was  engaged  in  his  dutj  as  such.  Or 
if  the  indictment  be  for  an  assault  of  one  acting  in  aid  of  such  offi- 
cer then  he  must  prove  that  the  person  whom  he  was  assisting 
upon  the  occaaioo,  was  an  afficerj  or  acting  as  such,  and  in  the 
exercise  of  his  duty,  and  that  he,  the  prosecutor,  was  acting  in  his 
aid.  It  is  not  necessary  to  produce  or  prove  the  officer's  appoint- 
ment. 

2.  That  the  defendant  assaulted  him  whilst  thos  in  the  execu- 
tion of  his  duty.  If  the  prosecutor  ful  to  prove  that  he  was  acting 
at  the  time  in  the  execution  of  his  duty,  the  defendant  may  be  con- 
victed on  the  second  count,  as  for  a  common  assault. 

As  to  an  assault  to  prevent  apprehension,  the  following  may  be 
the  form  of  the 

IndidmenL 

iThe  jurors  for  our  Lady  the  Queen,  upon  their  oath 
present,  that  A.  B.,  on  the day  of in  the 

year  of  our  Lord ^  in  and  upon  one  C.  D.  did  make  an  assault, 

and  him  the  said  C.  D.  did  then  beat  and  ill-treat,  with  intent  in  so 
doing  then  and  thereby  to  resbt  and  prevent  [*'  resist  or  preotnt^'i 
the  lawful  apprehension  [**  apprehension  or  dstatner**]  of  him  tlie 
said  A.  B.,  and  of  one  £.  F.,  for  a  certain  offence  for  which  they  the 
said  A.  B.  and  £.  F.  respectively  were  then  liable  to  be  apprehended 

t"  appr^kended  or  detained^  by  the  said  C.  D.,  that  is  to  say,  for 
here  state  the  offence  generally] :  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity.  [Add  a  count/or  a  common  oMauft.] 

£v%dencem 
To  maintain  this  indictment  the  proeecutor  must  prove-— 

1.  That  he  was  about  to  apprehend  the  prisoner,  or  that  he  had 
him  in  custody  and  was  detaining  him,  as  stated  in  the  indictment; 
and  he  must  show  for  what  oSence  and  under  what  circumstances 
he  was  apprehending  or  detaining  him,  in  older  that  it  may  appear 
that  he  was  legally  jnstified  in  doing  so. 

2.  The  assault  as  stated ;  and  that  it  was  for  the  purpose  of 
resisting  or  preventing  such  apprehension  or  detention.  If  you  £ul 
in  proving  this,  still  the  defendant  may  be  convicted  on  the  second 
count,  for  the  common  assault. 


AssaulL  91 

XXXrX.  WhosooTer  shall  beat,  or  use  any  Amuu  to 
Tiolence  or  threat  of  violence  to  any  person,  with  SSew frc« 
intent  to  deter  or  hinder  him  from  buying,  selling,  GnanT  ° 
or  otherwise  disposing  of,  or  to  compel  him  to  buy, 
sell,  or  otherwise  dispose  of^  any  wheat  or  other 
grain,  flour,  meal,  malt  or  potatoes,  in  any  market 
or  other  place,  or  shall  beat  or  use  any  such  vio- 
lence or  threat  to  any  person  having  the  care  or 
charge  of  any  wheat  or  other  grain,  flour,  meal, 
malt^  or  potatoes,  whilst  on  the  way  to  or  from  any 
city,  market  town,  or  other  place,  with  intent  to 
stop  the  conveyance  of  the  same,  shall,  on  con- 
viction thereof  before  two  justices  of  the  peace, 
be  liable  to  be  imprisoned  and  kept  to  hard  labour 
in  the  common  gaol  or  house  of  correction  for  any 
term  not  exceeding  three  months  :  Provided  that 
no  person  who  shall  be  punished  for  any  such 
ofience  by  virtue  of  this  section  shall  be  punished 
for  the  same  oflence  by  virtue  of  any  other  law 
whatsoever. 

XL.  Whosoever  shall  unlawfully  and  with  force  amsuiu  to 
hinder  or  prevent  any  seaman,  keelman,  or  caster  Inmeo, 
from  working  at  or  exercising  his  lawful  trade,  ft^n^m' 
business  or  occupation,  or  shall  beat  or  use  any  *®'"°*- 
violence  to  any  such  person  with  intent  to  hinder 
or  prevent  him  from  working  at  or  exercising  the 
same,  shall,  on  conviction  thereof  before  two  jus- 
tices of  the  peace,  be  liable  to  be  imprisoned  and 
kept  to  hard  labour  in  the  common  gaol  or  house 
of  correction  for  any  term  not  exceeding  three 
months:   Provided  that  no  person  who   shall  be 
punbhed  for  any  such  oflence  by  reason  of  this 
section  shall  be  punished  for  the  same  oflence  by 
virtue  of  any  other  law  whatsoever. 
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ABtauit  XLI.  Whosoever,  in  pursuance  of  any  unlawful 

c^'tHniiioii.  combination  or  conspiracy  to  raise  the  rate  of 
wages,  or  of  any  unlawful  combination  or  con- 
spiracy respecting  any  trade,  business,  or  manu* 
facture,  or  respecting  any  person  concerned  or 
employed  therein,  shall  unlawfully  assault  any 
person,  shall  be  guilty  of  a  misdemeanor,  and 
being  convicted  thereof  shall  be  liable,  at  the  dis- 
cretion of  the  Court,  to  be  imprisoned  for  any  term 
not  exceeding  two  yeai^s,  with  or  without  hard 
labour. 
Common  XLII.  Where  any  person  shall  unlawfully  assault 

Batter  J.  or  beat  any  other  person,  two  justices  of  the  peace, 
upon  complaint  by  or  on  behalf  of  the  party 
aggrieved,  may  hear  and  determine  such  offence, 
and  the  offender  shall,  upon  conviction  thereof 
before  them,  at  the  discretion  of  the  justices,  either 
be  committed  to  the  common  gaol  or  house  of  cor- 
rection, there  to  be  imprisoned  with  or  without 
hard  labour  for  any  term  not  exceeding  two  months, 
or  else  shall  forfeit  and  pay  such  fine  as  shall  ap- 
pear to  them  to  be  meet,  not  exceeding,  together 
with  costs  (if  ordered),  the  sum  of  five  pounds ; 
and  if  such  fine  as  shall  be  so  awarded,  together 
with  the  costs  (if  ordered),  shall  not  be  paid,  either 
immediately  after  the  conviction  or  within  such 
period  as  the  said  justices  shall  at  the  time  of  the 
conviction  appoint,  they  may  commit  the  offender 
to  the  common  gaol  or  house  of  correction,  there 
to  be  imprisoned  with  or  without  hard  labour,  for 
any  term  not  exceeding  two  months,  unless  such 
fine  and  costs  be  sooner  paid. 

For  the  oonTiction  in  this  case,  see  Aroh.  Jastioe  of  the  Peace, 
1  vol  (6th  ed.)  p.  142. 
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XLIII.  When  any  person  ehall  be  charged  be-  AggraTtted 
fore  two  justices  of  the  peace  with  an  assault  or  pemaiMutd 
battery  upon  any  male  child  whose  age  shall  not  ^^^ 
in  the  opinion  of  such  justices  exceed  fourteen 
yearSy  or  upon  any  female,  either  upon  the  com- 
plaint of  the  party  aggrieved  or  otherwise,  the 
said  justices,  if  the  assault  or  battery  is  of  such 
an  aggravated  nature  that  it  cannot  in  their  opi- 
nion be  sufficiently  punished  under  the  provisions 
hereinbefore  contained  as  to  common  assaults  and 
batteries,  may  proceed  to  hear  and  determine  the 
same  in  a  summary  way,  and,  if  the  same  be  proved, 
may  convict  the  person  accused,  and  every  such 
offender  shall  be  liable  to  be  imprisoned  in  the  com- 
mon gaol  or  house  of  correction,  with  or  without 
hard  labour,  for  any  period  not  exceeding  six 
months,  or  to  pay  a  fine  not  exceeding  (together 
with  costs)  the  sum  of  twenty  pounds,  and  in  de- 
fault of  payment  to  be  imprisoned  in  the  common 
gaol  or  house  of  correction  for  any  period  not 
exceeding  six  months,  unless  such  fine  and  costs 
be  sooner  paid,  and,  if  the  justices  shall  so  think 
fit,  in  any  of  the  said  cases,  shall  be  bound  to  keep 
the  peace  and  be  of  good  behaviour  for  any  period 
not  exceeding  six  months  from  the  expiration  of 
such  sentence. 

See  the  conyiotion  in  this  case,  in  Arcb.  JoBtice  of  the  Peace,  1 
tqL  (6th  ed.)  p.  147. 

XLTV.  If  the  justices,  upon  the  hearing  of  any  Cowpjjg* 
such  case  of  assault  or  battery  upon  the  merits,  c«rti(icato  of 
where  the  complaint  was  preferred  by  or  on  the    *'*" 
behalf  of  the  party  aggrieved,  under  either  of  the 
last  two  preceding  sections,  shall  deem  the  offence 
not  to  be  proved,  or  shall  find  the  assault  or  battery 
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to  have  been  justified,  or  so  trifling  as  not  to  merit 
any  punishment,  and  shall  accordingly  dismiss  the 
complaint,  they  shall  forthwith  make  out  a  certifi- 
cate under  their  hands  stating  the  fact  of  such 
dismissal,  and  shall  deliver  such  certificate  to  the 
party  against  whom  the  complaint  was  preferred. 

See  Arch.  Jostioe  of  the  Peace,  1  toI.  (6th  ed.)  p.  144. 

certificatoor  XLY.  If  any  person,  against  whom  any  such 
Bnr  to  other  complaint  as  in  either  of  the  last  three  preceding 
"**™  **"■  sections  mentioned  shall  have  been  preferred  by 
or  on  the  behalf  of  the  party  aggrieved,  shall  have 
obtained  such  certificate,  or,  having  been  convicted, 
shall  have  paid  the  whole  amount  adjudged  to  be 
paid,  or  shall  have  suffered  the  imprisonment  or 
imprisonment  with  hard  labour  awarded,  in  every 
such  case  he  shall  be  released  from  all  further  or 
other  proceedings,  civil  or  criminal,  for  the  same 

* 

cause. 
See  Arch.  Justice  of  the  Peace  (6th  ed.)  p.  144. 

Jn^^^^  XLVI.  Provided,  that  in  case  the  justices 
^utionbj  shall  find  the  assault  or  battery  complained  of  to 
have  been  accompanied  by  any  attempt  to  commit 
felony,  or  shall  be  of  opinion  that  the  same  is, 
from  any  other  circumstance,  a  fit  subject  for  a 
prosecution  by  indictment,  they  shall  abstain  from 
any  adjudication  thereupon,  and  shall  deal  with 
the  case  in  all  respects  in  the  same  manner  as  if 
they  had  no  authority  finally  to  hear  and  determine 
the  same  :  Provided  also,  that  nothing  herein  con- 
tained  shall  authorise  any  justices  to  hear  and 
determine  any  case  of  assault  or  battery  in  which 
any  question  shall  ari§e  as  to  the  title  to  any 
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lands,  tenements,  or  hereditaments,  or  anj  interest 
therein  or  accruing  therefrom,  or  as  to  any  bank- 
ruptcy or  insolvency,  or  any  execution  under  the 
process  of  any  court  of  justice. 

NOTB. 

The  foIlowiDg  may  be  fhe*  fonn  of  the 

Indictment 

>       The  jnroTB  for  our  Lady  the  Qoeen,  upon  their  oath 

to  wit  5   present,  that  A.  B.,  on  the day  of ,  in  the 

year  of  oar  Lord ,  in  and  upon  one  C.  D.  did  make  an  assaalt, 

and  him  the  said  G.  D.  did  then  beat,  and  other  wrongs  to  the  said 
C.  D.  then  did :  against  the  peace  of  onr  Lady  the  Qneen,  her 
crown  and  digni^.  [There  it  no  ohjectim  to  charging  the  defendant 
in  one  comA  toiA  auaidting  tioopereom,  when  the  whole  forme  one 
transaction. 

Miedemeanor  ai  common  law,  and  jmniahed  by  the  47th  section 
ofHoM  ttattOe  with  inqfrisonmentfor  not  more  than  one  gear,  with 
or  without  hard  labour.  At  to  costs:  in  all  cases  where  a  person 
shall  be  oomficted  upon  an  indictment  for  an  assault^  the  court,  in 
odtKUon  to  the  sentence  for  the  offence,  mag  atgudge  the  offender  to 
pag  tke  prosecutor  his  tactual  tmd  necestarg  costs  and  expenses  qf 
the  prosecution,  and  such  moderate  allouSance  for  htt  of  time  as 
the  court  mag  deem  reasonable  (a). 

Evidence. 

An  aasaalt  in  its  nsnal  and  restricted  sense,  as  here  intended,  and 
which  ia  nsnally  termed  a  common  assault,  means  an  attempt  or  offer 
with  force  and  violence  to  do  a  corporal  hnrt  to  another.  In  its 
general  aense,  it  means  an  attempt  to  do  a  personal  injury  of  any 
kind,  by  force,  such  as  an  attempt  to  rob,  an  attempt  to  commit  a 
npe,  an  attempt  to  have  connexion  with  a  girl  nnder  ten  years  of 
age,  or  the  like, —  these  are  also  called  assaults. 

A  commoii  assanlt,  to  maintain  this  indictment,  may  be,  by  strik- 
ing at  the  prosecutor,  with  or  without  a  weapon; — or  presenting  a 
gun  at  him,  at  a  distance  to  which  the  gun  will  carry,  provided  it  bo 
so  loaded  that  it  can  be  discharged  (6);  or  pointing  a  pitchfork  at 
him  whilat  standing  within  the  reach  of  it;  or  holding  up  one's  fist 
at  him;  or  by  any  other  rash  act,  done  in  an  angry  or  threatening 
manner  (c>  So,  riding  towards  a  man,  with  intent  to  do  him  a  cor- 
poral injury,  so  that  he  was  obliged  to  run  away  to  avoid  it,  was 

(«)  Sect.  74.  p.  IM.^      ^  ^  _^^         (0  1  Hawk.  c.  69, 1. 1. 
(6)  B.  r.  James,  1  Car.  ft  K.  580. 


96  Offences  against  the  Person. 

holden  by  Lord  Tenterden,  G.  J.,  to  be  an  asaaalt  (a).  So,  where 
it  was  proved  that  A.  advanced  in  a  threatening  attitude,  with  an 
intention  te  strike  B.,  so  that  his  blow  woald  immediately  have 
reached  B.,  if  be  had  not  been  stopped:  Tindal,  C.  J.,  held  that  this 
was  an  assault  in  point  of  law,  although  it  appeared  that  at  the  par* 
ticalar  moment  when  A.  was  stopped,  he  was  not  near  enough  for  his 
blow  to  take  effect  (6). 

A  battery  is  an  injury,  however  trifling,  actually  done  to  the  per- 
son of  another,  in  an  angry,  revengeful,  rude  or  insolent  manner,  as 
by  spitting  in  his  face,  or  in  any  way  toaching  him  in  anger,  violently 
jostling  him  out  of  the  way,  or  the  like  (c). 

But  it  is  no  battery  to  lay  one's  hand  gently  on  another,  against 
whom  an  officer  has  a  warrant,  and  to  tell  the  officer  this  \&  the  man 
he  seeks  (<2);  or  to  lay  one's  hand  on  a  man,  if  it  be  necessary  to  do 
so,  in  order  to  serve  him  with  process  (e).  Or  if  a  horse,  being 
suddenly  frightened,  run  away  with  a  man,  without  his  fault,  and 
run  against  and  injure  another  man,  this  is  no  assault  in  the  rider, 
for  which  even  a  civil  action  could  be  maintained  against  him  (f). 

So,  if  an  officer,  having  a  warrant  against  a  man,  who  will  not 
suffer  himself  to  be  arrested,  beat  or  wound  him  in  an  attempt  to 
take  him ;  or  if  a  parent  in  a  reasonable  manner  chastise  his  child, 
or  a  master  his  servant,  or  a  schoolmaster  his  scholar,  or  a  gaoler  his 
prisoner;  or  if  one  confine  a  friend  who  is  insane,  and  bind  or  beat 
him,  in  such  a  manner  as  is  proper  in  his  circumstances;  or  if  a 
man  force  a  sword  from  one,  who  threatens  to  kill  another  therewith ; 
or  if  a  man  gently  lay  his  hand  upon  another,  and  thereby  stay  him 
from  inciting  a  dog  against  a  third  person;  or  if  I  beat  one  (without 
wounding  him  or  throwing  at  him  a  dangerous  weapon),  who  wrong- 
fully endeavours  to  dispossess  me  of  my  Unds  or  goods,  or  the  goods 
of  another  delivered  to  me  for  safe  custody,  and  will  not  desist  npoo 
my  laying  my  hand  gently  on  him  and  disturbing  him;  or  if  a  man 
beat,  or  (as  some  say)  wound  or  maim  one.  who  makes  an  assault 
upon  him,  or  upon  bis  wife,  parent,  child,  or  master,  especially  if  it 
ajqpear  that  he  did  all  he  could  to  avoid  fighting  before  he  gave  the 
wound;  or  if  a  man  fight  with  or  beat  one,  who  attempts  to  kill  a 
stranger:  these  and  the  like  are  not  deemed  breaches  of  the  peace (^), 
and  the  defendant  in  such  cases  may  justify  the  battery,  by  giving 
the  special  circumstances  in  evidence,  under  tiie  plea  of  not  guilty  (A). 
But  if  two  men  go  out  to  fight  with  thdr  fists,  and  they  strike  one 
another,  they  are  each  of  them  guilty  of  an  assault,  and  it  is  imma- 
terial which  of  them  struck  the  first  blow  (i).  So,  where  it  ap- 
peared that  the  defendant,  although  he  at  first  struck  in  his  defence, 


(a)  MmrHm  v.  Skoppee,  3  Car.  *  *  C.  445. 

^%!lh     a  ,*  (/)  O'Ww"  ▼•  PtPper,    1   Ld. 

(ft)  SUpkau  V.  Mjferi,  4  Car.  *  Raym.  88;  2  Salk.  637. 

^'  •*®:  «    ^  ur>  I  Hawk,  c  «,  s.  a. 


(c)  I  Hawk.  c.  68,  s.  S.  (*)  id. 

W  W.  (o' Per  .  „ 

(#)  Hmnitom  v.  Hadgmm,  10  B.     Lewd,  I  Car.  *  K.  419. 


W_,  „  (0  Per  Coleridge,  J.,  In  Jl.  v. 
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afterwards  continaed  to  strike  the  proaecator  from  revenge,  after  the 
necessitj  for  it  had  ceased,  he  was  holden  gailtj  of  an  assault  and 
battery  (a).  Wha«  an  excise  officer  gave  a  man  a  search  warrant 
to  look  at,  who  refosed  to  deliver  it  back  to  him,  and  a  scuffle  en- 
£oed  :  on  an  indictment  against  the  officer  for  an  assault,  Ld.  Ten« 
terden,  C.  J.,  left  it  to  the  jury  to  saj,  whether  the  officer  had  used 
more  force  than  waa  necessary  to  recover  possession  of  the  warrant  (6). 
If  a  man  condact  himself  in  a  disorderly  manner  in  a  public  house, 
and  npon  the  landlord's  requesting  him  to  depart,  he  refuse  to  do 
80,  the  landlord  is  jnstified  in  laying  hands  upon  him  to  put  him 
out  (c). 

As  to  the  defence  to  an  indictment  for  a  common  assault,  the 
defendant,  nnder  the  plea  of  not  guilty,  may  give  in  evidence  any 
facts  which  will  show  that  he  was  legally  justified  in  what  he  did. 
He  may  prove  that  he  b  an  officer  of  the  sheriff  and  under  a 
warrant  on  a  writ  of  capiat  ad  satitfaciendumf  to  him  directed, 
against  the  defendant,  he  laid  his  hand  upon  him,  for  the  purpose 
of  taking  him  into  custody,  and  that  he  used  no  more  force  than 
was  necessary  to  take  and  detidn  him  ;  which  was  the  alleged 
assault  for  which  he  is  indicted.  He  may  prove  that  the  alleged 
assault  consisted  in  his  horse  running  against  the  prosecutor,  that 
the  horse  had  nm  away  with  him,  the  defendant,  and  became  un- 
manageable, and,  without  any  £iult  of  the  defendant,  ran  against  the 
prosecutor.  He  may  prove  that  he  is  the  father  or  schoolmaster  of 
the  prosecutor,  and  for  a  certain  fault  by  the  latter  committed,  he 
cliastised  him  in  a  reasonable  manner  ;  which  is  the  alleged  assault 
far  which  he  is  indicted.  He  may  prove  the  facts  as  they  really 
oocorred,  so  as  to  bring  his  case  within  some  one  of  the  authorities 
cited  in  the  last  page,  and  to  show  that  in  what  he  did  he  was 
legally  justified. 


XLVn.     Whosoever  shall  be  convicted  upon  Aiiauit 
an   indictment  of  any  assault  occasioning  actual  bodiiy  Hanr. 
bodilj  harm  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  the  term 
of  three  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard 


(a)  R.  V.  BrUcoUt  1  Car.  ft  M.        (c)  Howell  ▼.  Jacksom,  6  Car.  ft 
214.  P.  7SS ;  Mofiariy  v.  Brooia,  6  Car. 

(6)  B.  V.  MOoH,  Mo.  ft  M.  107.       ft  P.  684. 
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labour ;  and  whosoever  shall  be  convicted  upon  an 
indictment  for  a  common  assault  shall  be  liable,  at 
the  discretion  of  the  Court,  to  be  imprisoned  for 
any  term  not  exceeding  one  year,  with  or  without 
hard  labour. 

The  following  maj  be  the  form  of  the 

JndictmenL 

iThe  jurors  for  our  Lady  the  Qaeeo,  npon  their  oath 
present,  that  A.   B.,  on  the day  of ,  in  the 

year  of  our  Lord ,  in  and  upon  one  G.  D.  did  make  an  asBaolt, 

and  him  the  said  C.  D.  then  did  beat  [if  it  he  a  very  aggravated 
aseatdtf  you  may  state  it  more  tpeckUly'\ ,  and  thereby  then  occasioned 
unto  the  said  C.  D.  great  actual  bodily  harm;  and  other  wrongs  to 
the  said  C.  D.  then  did  :  against  the  form  of  tho  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  Lady  the  Queen, 
her  crown  and  dignity.  [It  Hob  been  holden  not  to  be  necessary 
to  state  the  nature  of  the  injury  (a). 

Evidence, 
To  maintain  this  indictment,  the  prosecutor  must  prore — 

1.  An  assault,  as  in  the  last  case  (6). 

2.  The  great  bodily  harm  occasioned  by  it  to  the  prosecutor.  If 
he  fail  in  proving  this,  still  the  defendant  may  be  found  guilty  of  a 
conmion  assault. 


Rape,  Arc. 

Rape.  XLVIIL    Whosoever  shall  be  convicted  of  the 

crime  of  rape  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  Court,  to  be  kept  in  penal  servitude  for  life 
or  for  any  term  not  less  than  three  years,  or  to  be 
imprisoned  for  any  term  not  ezceedlDg  two  years, 
with  or  without  hard  labour. 


(a)  JR.  T.  Cnue  et  «tf.,  2  Moody,        (ft)  See  anii,  p.  95. 
58,  8  Car.  &  P«  Ml. 
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KOTB. 

The  foUowiDg  rnxj  be  the  fonn  of  the 

ImUctment, 

)       The  jorore  for  oar  Lady  the  Qoeen,  npoo  their  oath 

to  wit.  i   present,  that  A.  B.,  on  the day  of ,  in  the 

year  of  oar  Lord  ,  in  and  upon  one  C.  D.  felonioosly  and 

Tiolently  did  make  an  aaaaolt,  and  her  the  said  C.  D.  then  violentlyi 
and  against  her  will  feloniously  did  raWsh  and  carnally  know; 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
digni^. 

Evidenee, 

Bape  is  the  having  carnal  knowledge  of  a  woman  by  force  and 
against  her  will  (a). 

To  maintain  this  indictment  the  prosecutrix  must  prove-^ 

1.  Penetration.  Formerly  it  was  necessary  to  prove  the  offence 
to  have  been  completed  by  emi^ision.  Bat  this  was  rendered  unneces- 
sary by  Stat.  9  G.  4,  c.  31,  s.  18,  now  repealed;  and  by  the  63rd 
section  of  this  statute,  it  is  enacted  that  if  upon  the  trial  of  any 
offence  under  this  Act,  it  shall  be  necessary  to  prove  carnal  know- 
ledge; it  shall  not  be  necessary  to  prove  the  actual  emission  of  seed, 
in  order  to  constitute  a  carnal  knowledge,  but  the  carnal  knowledge 
sluill  be  deemed  complete  upon  proof  of  penetration  only. 

It  may  be  necessary  to  mention,  that  a  boy  under  fourteen  years 
of  age  cannot,  in  contemplation  of  law,  be  guilty  of  a  rape,  or  of  an 
assault  with  intent  to  commit  it  (6);  but  he  may  be  convicted  aa 
for  an  assault  (c);  or  he  may  be  convicted  as  being  present,  aiding 
and  abetting  another  in  the  commission  of  the  rape  (cf). 

2.  That  it  was  done  by  force  and  against  her  will  Where  a 
man,  by  fraud,  went  to  bed  to  a  married  woman,  and  she,  be* 
lieving  him  to  be  her  husband,  allowed  him  to  have  connexion  with 
her:  this  was  holden  not  to  be  a  rape  (e);  and  the  same  where  in 
the  act  the  wife  discovered  it  was  not  her  husband,  and  made  what 
resistance  she  could  to  prevent  its  completion  (y*).  But  where  a 
man  gave  a  woman  liquor,  which  had  the  effect  of  rendering  her 


(«)  I  Hawk.  e.  41,  s.  &  P.  SS2. 

(*)  B.  V.  PMipt^  S  Car.  ft  P.  736.  («)  A.  r.  Saunders,  8  Car.  ft  P. 

(«)  K  V.  BrfmOoWy    9  Car.'ft  F.  265 :  A.  t.  Oarke,  24  Law  J.  2Sni. 

366.                         .  (/)  R.  V.  Mcirmiamt,  S  Car.  ft 

(4)  R'  V.  Gfoombhdige,  7  Car.  ft  P.  886. 
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inaensible,  and  he  tbas  took  adyantage  of  her  Bitnation,  and  had 
connexion  with  her  dorinf^  her  insensibility  :  the  judges  held  thitt  to 
be  a  rape,  althoagh  the  jury  found  that  tlie  prisoner  had  given  her 
the  liquor  for  the  purpose  of  excitinf;  her,  and  not  for  the  purpose 
of  rendering  her  insensible  and  having  connexion  with  her  in  that 
state  (a).  So,  where  a  man  had  connexion  with  a  woman  whilst 
she  was  labouring  nnder  delirium,  which  rendered  her  insensible  to 
his  act :  it  was  holden  to  be  rape  (&). 

In  most  cases  all  this  has  to  be  proved  by  the  prosecutrix  hen»e]f, 
without  any  other  evidence  to  corroborate  her.  Lord  Hale  says,  in 
reference  to  this:  It  is  tme  that  rape  is  a  most  detestable  crime, 
and  therefore  severely  punished ;  but  it  must  be  remembered  that  it 
is  an  accusaUon  easily  made,  but  difficult  to  be  disproved  by  the 
party  accused,  be  he  ever  so  innocent;  and  therefore,  though  the 
party  ravished  be  a  competent  witness,  yet  the  credibility  of  her 
testimony  must  be  left  to  the  jury,  upon  the  circumstances  of  fact 
that  concur  with  that  testimony: — if  ^e  witness  be  of  good  fame — 
if  she  presently  discovered  the  offence,  and  made  pursuit  after  the 
oflender — if  she  showed  circumstances  and  signs  of  the  injury, 
whereof  many  are  of  that  nature  that  only  women  are  proper 
examiners — if  the  place  where  the  fact  was  done  were  remote  from 
inhabitants  or  passengers — if  the  offender  fled  for  it — these  and 
the  like  are  ooncarring  circumstances  which  give  greater  probability 
to  her  evidence.  On  the  other  hand,  if  she  be  of  evil  fame,  and 
stand  unsupported  by  uther  evidence — if  she  conceal  the  ca&e  for 
any  considerable  time  after  she  had  an  opportunity  to  complain, 
except  from  fear— if  the  place  where  the  fact  is  supposed  to  have 
been  committed  were  near  to  persons  by  whom  it  was  probable  she 
might  have  been  heard,  and  yet  she  made  no  outcry — if  she  gave 
wrong  descriptions  of  the  place •^ if  she  fixed  on  a  place  where  it 
was  improbable  for  the  man  to  have  access  to  her,  by  reason  of  his 
being  in  a  different  place  or  company  about  that  time — these  and 
the  like  circumstances  afford  a  strong,  though  not  oonclnsiTe,  pre- 
sumption that  her  testimony  is  feigned  (c).  Where  the  prosecutrix 
said,  that  on  her  way  home  after  the  offence  was  committed,  she 
complained  to  Mn.  P.,  and  Mrs.  P.  was  called  to  confirm  her,  and 
was  asked  whether  she  had  made  a  complaint  to  her,  and  was 
desired  to  answer  **  yes**  or  ''  no,**  without  stating  what  the  com- 
plaint was,  and  she  said  **yee:**  she  was  then  asked  whether  the 
probecutrix  mentioned  the  name  of  any  particular  person,  and 
Cresswell,  J.,  deeired  her  to  answer  "yes**  or  **  no,**  without  men- 
ticming  the  name,  and  she  answered  '^yes:"  she  was  then  asked 
what  name  was  mentioned,  but  Cresswell,  J.,  held  that  that  question 
ought  not  to  be  asked  (jfy    Where  the  prosecutrix,  after  giving 

(a)  it.  V.  CampUn^  1  Car.  ft  K.  (c)  I  Hale,  633,  635 ;  and  see  1 

746.  Hawk,  c,  41,  •.  9. 

(ft)  R,  V.  Chater,  13  Shaw*s  J.  P.  (<0  R,  v.  Oiboiiu,   Car.  &  M. 

66.  683. 
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eridence  of  the  offence,  stated  that  she  immediatelj  told  her  tnis- 
tresB,  Mrs.  S.,  and  showed  her  some  blood  at  the  place  where  the 
rape  was  committed,  also  that  her  linen  was  bloody,  and  had  been 
washed  by  Mrs.  C;  S.  and  C.  being  both  in  conrt,  Pollock,  C.B., 
directed  that  they  shoold  be  called  as  witnesses  on  the  part  of  the 
prosecution;  and  being  called,  they  gave  a  direct  contradiction  to 
the  story  of  the  proeecntrijc  as  respected  the  complaint,  the  blood, 
and  the  state  of  the  clothes;  and  the  defendant  was  accordingly 
acquitted  (a). 

It  is  no  defence  to  show  that  the  woman  at  last  yielded  to  the 
▼iolence,  if  she  were  compelled  to  it  by  fear  of  death  or  duress  (6). 
Nor  is  it  any  defence  that  she  consented  after  the  fact  (e).  Nor  is 
it  any  defence  that  she  is  a  common  strumpet;  for  she  is  still  under 
the  protection  of  the  law,  and  cannot  be  forced  (cQ.  But  in  the 
latter  case,  though  in  itse^  no  defence,  it  is  most  material  for  the 
defendant,  and  it  is  permitted  to  him  to  show  the  fact,  to  throw  a 
doubt  upon  her  statement  that  the  connexion  was  had  against  her 
will.  And  the  character,  therefore,  of  the  prosecutrix  for  chastity 
may  be  impeached  by  general  testimony ;  but  the  defendant  cannot 
examine  as  to  particular  facts  (e).  Where  the  prisoner's  counsel 
asked  the  prosecutrix  whether  she  had  not  before  had  connexion 
with  other  men,  and  whether  she  had  not  before  had  connexion 
with  a  particular  person,  Wood,  B.,  held  that  she  was  not  bound  to 
answer  the  questions,  as  tending  to  criminate  and  disgrace  her.  It 
was  then  proposed  to  prove  that  she  had  been  caught  in  bed  with  a 
young  man  about  a  year  before,  and  it  was  proposed  to  call  the 
young  man  to  prove  his  having  had  connexion  with  her;  but  Wood, 
&,  would  not  allow  of  it,  as  it  waa  evidence,  not  of  general  cha- 
racter, but  of  particular  fiscts:  and  the  judges  afterwards  held  the 
decision  to  be  right  upon  both  points  (/).  In  R.  ▼.  Barker  (jr), 
however.  Park,  J.,  after  consulting  with  J.  Parke,  J.,  allowed  the 
defandanCs  counsel  to  ask  the  prosecutrix,  whether,  since  the  alleged 
rape,  she  had  not  walked  the  High  Street  at  Oxford — "  Were  you 
not  on  Friday  last  walking  the  High  Street  at  Oxford,  to  look  out 
for  men  ?**— "  Were  yon  not  on  Friday  last  walking  the  High  Street 
at  Oxford,  with  a  woman  reputed  to  be  a  common  prostitute  ?" 

PrmdpaU  m  the  second  degree,']  All  persons  present,  aiding, 
assisting,  or  encouraging  a  man  to  commit  a  rape,  may  be  indicted 
as  principals  in  the  second  degree,  whether  they  be  men  or  women 
(A).  Even  a  boy  under  fourteen  years  of  age,  who,  we  have  seen 
(t),  cannot  be  a  principal  in  the  first  degree,  may  be  indicted  as 
being  present,  aiding  and  abetting  another  to  commit  the  offence  (Jk). 


la)  il.T.SIrMer,ICar.&K.6M>.  (/)  il.   v.  Hodgitm,  R.  &    Ry» 

lb)  1  Hia«k.c,41,s.6.  211. 

le)  Id.  s.  7.  (g)  8  Car.  ft  P.  889. ' 

(tf)  Id.  f.  7.  (A)  1  Hawk  c.  41, 1. 10. 

(e)  P«r  Holrpyd,  J^    In   S,  v.  (i)  Jnt^,  p.  99. 

Oarke,  8  SUxke,  N.  P.  C.  841.  {k)  I  Hale,  620  * 
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Ab  to  an  attempt  to  commit  a  rape,  the  fullowiog  may  be  the 
form  of  the 

JndicintiUm 

7        The  jurors  for  oar  Lady  the  Qaeen,  upon  their  oath 

to  mi,  S   present,  that  A.  B.,  on  the day  of ,  in  the 

year  of  oar  Lord ,  nnlawfally  did  make  an  assault  npon  one 

C.  D.,  and  her  the  said  C.  D.  did  then  beat  and  ill-treat,  with  intent 
her  the  said  G.  D.  then  violently  and  against  ber  will  felonionsly  to 
raTish  and  carnally  to  know:  against  the  form  of  the  statute  in  such 
case  made  and  proyided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity.  [Add  a  count /or  a  common  tutaultf 
as  antiy  p.  95. 

Evidence. 
To  maintain  this  indictment,  the  prosecutrix  must  prove— 

1.  An  attempt  at  penetration,  but  not  successful,— or  prove  a 
struggle  with  the  prisoner,  showing  from  his  acts  or  expressions 
that  his  intent  was  to  have  connexion  with  her.  Where,  upon  an 
indictment  for  an  assault  with  intent  to  commit  a  rape,  the  evi- 
dence was,  that  the  defendant,  a  medical  man,  being  about  to  ad- 
minister an  injection  to  the  prosecutrix,  desired  her  to  place  her 
head  on  the  bed  and  ber  feet  on  the  floor  ;  he  then  raised  her  clothes 
and  administered  the  injectiun,  and  desired  her  to  remain  still,  but 
she  found  then  that  he  was  about  to  liave  connexion  with  her,  and 
had  penetrated  her  person  a  little,  when  she  immediately  arose  and 
ran  down  stain,  and  he  quitted  the  house :  Coleridge,  J.,  held,  that 
if  this  had  been  committed  with  force,  the  offence  of  rape  would 
have  been  committed;  but  as  that  was  not  the  case,  the  defendant 
could  not  be  convicted  of  an  assault  with  intent  to  commit  a  rape, 
although  what  he  did  was  sufficient  to  convict  him  on  a  count  for  a 
common  assault  (a). 

2.  The  intent  with  which  the  assault  was  committed  will  be 
Buffidently  indicated  by  the  words  or  acts  of  the  defendant:  the 
attempt  must  be  made  with  force  and  violence,  against  the  will  of 
the  prosecutrix,  as  in  rape  (6).  If  yon  prove  the  assault,  but  fail 
in  proving  the  intent,  the  party  may  still  be  convicted  on  the  second 
count,  as  for  a  common  assault  Where,  upon  an  indictment 
against  a  schoolmaster,  for  an  assault  with  intent  to  conunit  a  rape 
npon  (me  of  his  female  scbolan,  with  a  secmd  count  for  a  common 
assault,  it  appeared  from  the  evidence  that  he  did  not  actually 
attempt  to  commit  a  rape,  nor  perhaps  intend  it,  but  he  had  taken 
most  indecent  liberties  with  the  person  of  the  girl,  and  without  her 
consent,  although  she  did  not  actually  ofier  resistance :  the  judges 

(a)  Jl.  V.  Stantom,  I  Car.  &  K.        (6)  Anti,  p.  100. 
419.  "^ 


^ 
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were  of  opinion  that  the  evidence  was  fally  sufficient  to  support  the 
coQDt  for  the  common  assault,  although  not  that  for  the  assault 
with  intent  to  commit  a  rape  (a). 


XLIK*  Whosoever  shaU,  by  false  pretences,  Procuring 
false  representations,  or  other  fraudulent  means,  meat  of 
procure  any  woman  or  girl  under  the  age  of  twenty- 
one  years  to  have  illicit  carnal  connexion  with  any 
man,  shall  be  guilty  of  a  misdemeanor,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  Court,  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour. 

IndictmenU 

!The  jurors  for  our  Lady  the  Queen,  upon  th«r  oath 
present,  that  A.  B.,  on  the day  of ,  in  the 

year  of  our  Lord ,  by  falsely  pretending  and  representing  unto 

one  G.  D.y  that  [here  tet  out  the  false  pretences  or  repre- 
sentatiotu  ;  the  words  in  the  statute  are  ^^ false  pretences^  false 
representations,  or  other  fraudulent  meofM"],  did  procure  the  said 
C.  D.  to  have  illicit  carnal  connexion  with  a  certain  man  named 

,  [or  to  the  jurors  aforesaid  unknown,]  she,  the  said  C.  D.,  at 

tlie  time  of  such  procurement,  being  then  a  woman  [or  girl]  under 

the  age  of  twenty-one  years,  to  wit,  of  the  age  of :  Whereas, 

in  truth  and  in  fact  [negatiw^  the  pretences  or  representcUionsI : 
against  the  fivm  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 
[T^  false  pretences  or  representations,  it  should  seem,  must  be 
special^  negatived,  in  the  same  manner  as  m  chtaiMng  money  or 
goods  under  false  pretences.^ 

Evidence. 
To  maintain  this  indictment,  it  is  necessary  to  prove — 

1.  The  pretences  or  representations  made  by  the  prisoner  to  G.  D. 

8.  That  in  ooosequenoe  of  these  pretences  or  representations,  or 
other  fraudulent  means,  if  stated,  the  defendant  procured  G.  D.  to 
have  carnal  connexion  with  the  man  mentt<»ed  in  the  indictment ; 
and  that  she  was  then  under  twenty-one  yean  of  age. 

(a)  B,  V.  Niehol,  R.  ft  Ry.  13a 
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3.  That  the  pretences  or  representations  were  false,  or  that  the 
other  means  stated  were  fraudulent 

See  R,  ▼.  Mtasn  and  Chalk  (d)y  where  the  prisoners  were  in- 
dicted for  an  attempt  to  commit  this  offence,  and  for  a  conspiracy  to 
commit  it ;  and  the  count  for  the  conspiracy  was  holden  good. 


Ten. 


Carnally  I'*    Whosoever  shall  unlawfuUj  and  carnally 

GM^unler  I^QOW  and  abuse  anj  girl  under  the  age  of  ten 
years  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the 
Couii;,  to  be  kept  in  penal  servitude  for  life  or  for 
any  term  not  less  than  three  years, — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour. 

Note. 
The  following  maj  be  the  farm  of  the 

IntUctmaU. 

— ^  )      The  jnrors  for  our  Lad/  the  Qaeen,  npon  their  oath 

to  wit  i  preseni,  that  A.  B.,  on  the day  of ,  in  the 

year  of  oor  Lord  ,  felonionsly  did  unlawfully  and  carnally 

know  and  abuse  a  certain  girl  named  G.  D.,  she  the  said  C.  D. 

being  then  under  ten  years  of  age.  to  wit,  of  the  age  of years  : 

against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity, 

Evidence. 
To  noaintain  this  indictment,  it  is  necessary  to  proTe— 

1 .  Penetration,  &&,  as  in  rape  (6).  A  boy  under  fourteen  years  of 
age  cannot  be  oonricted  of  this  offence;  in  this  respect  the  law  is 
the  same  as  in  the  case  of  rape  (c).  It  is  no  excuse  that  the  girl 
Qonaented. 

2.  That  the  girl,  at  the  time  of  the  committing  of  the  offence,  was 
under  ten  yean  of  age.    A  variance  in  the  age  between  the  state- 


(a)  no  Law  J.  A9  m.  there  mentioned. 

(6)  See  itat.  9  G.  4,  r.  31,  1. 18?         (c)  Jnti»  p.  99. 
aa/l,  p.  99 ;  and  see  JZ.  v.  Linett 
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Dient  in  the  indictment  and  the  proof,  will  not  be  nwteriAl,  provided 
the  age  be  proved  to  be  onder  ten. 


LI.    Whosoever  shall  unlawfuUj  and  carnally  Carnaiiy 
know  and  abuse  anj  girl  being  above  the  age  of  ci^rb^twecD 
ten  years  and  under  the  age  of  twelve  years  shall  Tweiv". 
be  guilty  of  a  misdemeanor,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  the  term 
of  three  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard 
labour. 

KOTB. 

The  following  is  the  form  of  the 

JtidichMnL 

^-^    >      The  jorors  for  oar  Lad/  the  Queen,  upon  their  oath 

to  wit.   5  pment,  that  A.  B.,  on  the  day  of ,  in  the 

year  of  our  Lord ,  unlawfully  did  carnally  know  and  abuse  a 

certain  girl  named  C.  D.,  h\w  the  said  C.  D.  then  being  above  the 
age  often  years  and  under  the  age  of  twelve  years,  to  wit,  of  the  age 

of yean :  against  tlie  form  of  the  statute  in  such  case  made 

and  provided,  and  against  the  peace  of  our  Lady  the  Queen,  her 
crown  and  dignity.      [You  may  add  a  cowU  for  a  common  oi' 

Evidence, 
To  maintain  this  indictment,  it  is  necessary  to  prove— 

1.  Penetration,  &c.,  as  in  rape.  Where  it  appeared  that  the  de« 
feudant  effected  his  purpose  by  force  and  against  the  will  of  the  girl, 
and  it  was  objected  that  the  offence  was  rape,  and  that  the  defendant 
coold  not  therefore  be  convicted  on  this  indictment  as  for  a  misde* 
meanor,  Boffe,  B.  refused  to  stop  the  case,  and  allowed  it  to  go  to  the 
juiy,  who  found  the  defendant  guilty;  and  to  a  question  from  the 
judge,  the  jury  answered  that  they  were  of  opinion  tliat  the  prisoner 
did  effect  his  purpose  by  force  and  against  the  child's  will :  the  case 
bemg  reserved  for  the  opinion  of  the  judges,  they  held  that  the  con* 
▼iction  was  right  (a). 

(a)  B,  V.  KeaU,  I  Car.  &  K.  691 ;  1  Den.  36. 
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2.  That  the  girl  at  the  time  was  abore  the  age  of  ten  years,  and 
under  the  age  of  twelve.  If  it  appear  that  she  was  above  the  age  of 
twelve,  the  man  of  course  mnst  be  acquitted.  But  if  it  appear  that 
she  WM  under  the  age  of  ten,  still  the  defendant,  it  should  seem, 
may  be  convicted,  unless  the  court  discharge  the  jury,  and  order  him 
to  be  indicted  for  the  felony,  as  above  mentioned.  A  variance 
between  the  age  stated  and  that  proved,  in  other  respects,  will  be 
immaterial. 


Indecent 
AfMult,  or 
Attempt  to 
commit  the 
lut  Two 
Ofltences. 


LIL  Whosoever  shall  he  convicted  of  any 
indecent  assault  upon  any  female,  or  of  any 
attempt  to  have  carnal  knowledge  of  any  girl 
under  twelve  years  of  age,  shall  be  liable,  at  the 
discretion  of  the  Court,  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without 
hard  labour. 


As  to  an  indecent  assault,  the  following  is  the  form  of  the 

JndictmenJL 

— ^    )      The  jurors  for  our  Lady  the  Queen,  upon  their  oath 

to  wit.    J  present,  that  A.  B.,  on  the  day  of ,  in  the 

year  of  our  Lord  — ,  did  unlawfully  and  indecently  assault  a  cer- 
tain [girl]  named  C.  D.,  and  did  then  {here  state  tokat  he  duf],  and 
did  then  otherwise  ill-treat  the  said  C.  D,  and  other  wrongs  to  the 
said  C.  D.  then  did :  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  Lady  the  Queen, 
her  crown  and  dignity.     \^Add  a  count /or  a  common  assault.1 

Evidence, 

To  maintain  this  indictment,  it  must  be  proved  that  the  defendant 
took  the  indecent  freedoms  with  the  person  of  C.  D.,  mentioned  in 
the  indictment,  or  so  much  of  them  as  amounts  to  an  indictable  offence. 
The  taking  of  any  indecent  freedoms  with  the  person  of  another, 
female  or  male,  not  amounting  to  rape,  &c.,  or  an  attempt  to  commit 
it,  against  the  consent  of  such  other  person,  or  to  which  he  or  she 
submits  merely,  but  does  not  consent,  is  in  law  an  assault;  and  evi. 
dence  of  it  will  maintain  an  indictment  for  a  common  assault. 
Where,  upon  an  indictment  against  a  schoolmaster,  for  an  assault 
with  intent  to  commit  a  rape  upon  one  of  his  female  seholars,  with 
a  second  connt  for  a  common  assault,  it  appeared  from  the  evidence 
that  he  did  not  actually  attempt  to  commit  a  rape,  nor  perhaps 
intend  it,  but  he  had  taken  most  indecent  liberties  with  the  person 
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of  the  girl,  and  without  her  consent,  although  she  did  not  actually 
offer  resistance :  the  judges  were  of  opinion  that  the  evidence  was 
fullj  sufficient  to  sustain  the  count  for  the  common  assault,  although 
not  the  count  for  the  assault  with  intent  to  commit  a  rape  (a). 

So,  where  a  girl  went  to  a  quack  doctor  to  be  cured  of  some  com- 
plaint, and  he,  pretending  that  be  could  not  otherwise  judge  of  her 
illness,  than  bj  seeing  her  naked,  pulled  off  her  clothes  :  being  in* 
dieted  for  this  specially  and  also  upon  a  count  for  a  common  a^bault, 
the  jury  being  of  opinion  that  the  defendant  did  not  really  think  that 
liis  seeing  the  girl  naked  would  assist  him  in  judging  of  her  illness, 
found  him  guilty;  and  the  judges  held  the  conviction  good  upon  the 
count  for  a  conunan  assault  (6).  So,  where  a  girl  of  fourteen  yeans 
of  age  was  placed  by  her  parent  under  the  care  of  the  defendant,  a  medi- 
cal man,  In  consequence  of  illness  ari.*^ing  from  suppressed  meniitrua- 
ti<ni;  he  accordingly  gave  her  medicines,  and  on  her  coming  to  his 
house,  and  informing  him  that  sLe  was  no  better,  he  said, — ''  then  I 
must  try  further  means  with  you,** — and  be  thereupon  took  hold  of 
her,  laid  her  down  in  the  surgery,  took  up  her  clothes,  and  liad  con- 
Dexion  with  her,  to  which  she  made  no  resisttance,  believing,  as  she 
swore,  that  she  was  submitting  to  medical  treatment  for  the  ailment 
under  which  she  laboured :  the  defendant  being  indicted  for  an  as- 
sault at  the  quarter  sessions  for  Dover,  the  Recorder  told  the  jury 
that  the  girl  being  of  an  age  to  consent,  if  she  consented,  knowing  the 
nature  of  whAt  the  defendant  was  doing  to  her,  it  could  not  be 
deemed  an  assault,  but  if  they  were  satisfied  that  she  was  ignorant 
of  the  nature  of  the  defendant's  act,  and  bon&  fide  believed  that  he 
was,  as  be  represented,  treating  her  medically  with  a  view  to  her 
cure,  it  was  an  assault;  and  the  jury  convicted  him:  this  case  being 
brought  before  the  criminal  appeal  court,  the  judges  held  that  the 
Beoorder  had  put  the  case  very  properly  to  the  jury,  and  that  the 
conviction  was  right  (c). 

But  where  a  man  was  indicted  for  carnally  knowing  a  girl  between 
the  ages  of  ten  and  twelve,  and  in  other  counts  for  an  assault  to  do 
so,  and  for  a  common  assault :  and  the  evidence  only  proved  an  at- 
tempt to  have  carnal  knowledge,  which  hurt  the  girl,  but  which  ap- 
peared to  have  been  done  perfectly  with  her  consent:  the  judges  held 
that  the  defendant  could  not  be  convicted  for  the  assault  with  intent, 
&e.,  or  for  the  common  assault,  it  being  done  with  the  girl's  consent; 
but  that  he  might  be  indicted  for  a  misdemeanor  in  attempting  to 
commit  the  offence  (d).  So,  where  three  boys,  each  under  the  ago 
of  fourteen  years,  had  connexion  with  a  girl  nine  years  old,  with  her 
assent,  and  as  from  their  ages  they  could  not  be  indicted  fur  the 
felony,  they  were  indicted  for  an  assault, — the  jury  found  them 
guilty,  sayiug  at  the  same  time  that  the  girl  was  an  assenting  party, 
but  that  from  her  tender  years  she  did  not  know  what  she  was  about: 

(a)  R.  V.  Jfickol^  R.  ft  R.  130.  (c)  R.  v.  Cage,  19  Law  J.  174  m. 

U)  ii.  V.  Ro$bukt\  M.S.  and  Ry.        {d)  R.  v.  Martin,  9  Car.  &  P. 
*  H.  16.  S13. 
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but  the  case  being  referred  to  the  criminal  appeal  oonrti  the  judges 
held  that  as  the  jnry  had  actaallj  found  that  the  girl  consented,  the 
couTiction  was  wrong  (a).  However,  a  girl's  merely  snbmitting  to 
such  an  act,  is  not  to  be  deemed  conclusive  of  her  consent  to  it,  as  it 
might  in  the  case  of  a  woman  or  adult  girl,  but  the  jury  will  have  to 
judge  from  the  &ct8  Of  the  case,  whether  she  consented  willingly,  or 
merely  submitted  to  it  from  fear,  and  if  the  latter,  the  defendant  may 
be  convicted  (6). 


father. 


Abduction  of  LI  II.  Where  any  woman  of  anj  age  shall  have 
ABsinst  her  any  interest,  whether  legal  or  equitable,  present  or 
wiiiofber  Mituro,  absolute,  conditional,  or  contingent,  m  any 
real  or  personal  estate,  or  shall  be  a  presumptive 
heiress  or  coheiress,  or  presumptive  next  of  kin, 
or  one  of  the  presumptive  hext  of  kin  to  any  one 
having  such  interest,  whosoever  shall,  from  motives 
of  lucre,  take  away  or  detain  such  woman  against 
her  wiU,  with  intent  to  marry  or  carnally  know 
her,  or  to  cause  her  to  be  mairied  or  carnally 
known  by  any  other  person  ; — and  whosoever 
shall  fraudulently  allure,  take  away,  or  detain  such 
woman,  being  under  the  age  of  twenty-one  years, 
out  of  the  possession  and  against  the  will  of  her 
father  or  mother,  or  of  any  other  person  having 
the  lawful  care  or  charge  of  her,  with  intent  to 
marry  or  carnally  know  her,  or  to  cause  her  to  be 
married  or  carnally  known  by  any  other  person, 
shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  fourteen  years  and  not  less  than 
three  years,  or  to  be  imprisoned  for  any  term  not 

(tf)  Jl,  T.  Bead  et  oL,  8  Car.  &  K.        (6)  R.  r.  Dav,  9  Car.  *  P.  722, 
v37.  per  Coleridge,  J. 
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exceeding  two  years,  with  or  without  hard  labour ; 
and  whosoeyer  shall  be  convicted  of  anj  offence 
against  this  section  shall  be  incapable  of  taking 
any  estate  or  interest,  legal  or  eqiiitablOi  in  anj 
real  or  personal  property  of  such  woman,  or  in 
which  she  shall  have  any  such  interest,  or  which 
shall  come  to  her  as  such  heiress,  coheiress,  or 
next  of  kin  as  aforesaid ;  and  if  any  such  marriage 
as  aforesaid  shall  have  taken  place,  such  property 
shall,  upon  such  conviction,  be  settled  in  such 
manner  as  the  Court  of  Chancery  in  England  or 
Ireland  shall,  upon  any  information  at  the  suit  of 
the  Attorney-General,  appoint. 

NOTB. 

The  foHowixig  may  be  the  form  of  the 

TndictmenL 

The  jarora  for  our  Ladj  the  Queen,  upon  their  oeth 

preeeut,  that  A-  B.  on  the daj  of ,  in  the  year 

of  our  Lord ,  feloniooaly  and  from  motives  of  lucre  did  take 

awaj  and  detain  ['*  take  away  or  detain  **]  a  certain  woman  named 
C.  D.  against  her  wiU,  with  intent  her  the  said  C.  D.  then  to  marry; 
['*  marrjf  or  defile,  or  to  cause  her  to  be  married  or  defiled  hy  any 
other  person  "] ;  she  the  said  G.  D.,  at  the  time  she  was  so  taken 
away  and  detuned  by  the  said  A.  B.  as  aforesaid,  then  having  a  cer- 
tain present  and  absolute  legal  interest  in  certain  real  and  personal 
estate,  [**  any  inierest,  whether  legal  or  equitable, present  or  fiOurey 
absolute,  conditional,  or  contingent,"  or  bang  '*  an  heiress  presump" 
five  or  next  of  kin  to  any  one  having  such  interest'*^ :  against  the 
form  cf  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity.  [It  may  be 
prudent  in  some  cases  to  add  a  count  stating  the  nature  qf  the 
proper^Jj 

Evidenoe, 

To  muntun  this  indictment,  it  is  necessaiy  to  prove  — 

1.  The  taking  or  detaining  of  C.  D.,  as  stated  in  the  indict- 
ment. 

2.  That  it  waa  against  her  will. 

3.  That  she  had  at  the  time  that  interest  in  property  which  is 


to  wit  ) 
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stated  in  the  iodictment  And  tliis  will  raise  the  presnmption  that 
the  taking  was  frcim  motives  of  lucre,  particularly  if  it  be  proved 
that  the  defendant  knew  it,  or  knew  that  she  was  entitled  to  pro- 
perty generally,  though  not  knowing  the  particulars  of  it. 

4.  The  intent  stated,  which  may  be  presumed  from  the  words 
or  acts  of  the  prisoner,  or  of  those  acting  in  concert  with  him. 


Forcible  LIV.     Whosoevcr  shall,  bj  force,  take  away  or 

Abduction  of   ;,    .    .  •      x    i.  'ii  o 

anr  Woman  detain  against  her  will  any  woman  of  any  age 
toSarrSfher.  with  intent  to  maiTy  or  carnally  know  her,  or  to 
cause  her  to  be  married  or  carnally  known  by  any 
other  person,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  Court,  to  be  kept  in  penal  servitude  for  any 
term  not  exceeding  fourteen  years  and  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour. 
See  the  last  section. 

Taking  a  Girl      LY.     Whosocvcr  shall  unlawfully  take  or  cause 

poticMion  of  to  be  taken  any  unmarried  girl,  being  under  the 

a«M«itaiost    age  of  sixteen  years,  out  of  the  possession   and 

**'*  ^'*''       against  the  will  of  her  father  or  mother,  or  of  any 

other  person  having  the  lawful  care  or  charge  of 

her,  shall  be  guilty  of  a  misdemeanor,  and  being 

convicted  thereof  shall  be  liable,  at  the  discretion 

of  the  Court,  to  be  imprisoned  for  any  term  not 

exceeding  two  years,  with  or  without  hard  labour. 

NOTB. 

The  following  may  be  the  form  of  the 

IndictmenL 

)       The  jurors  for  oar  Lady  the  Queen,  npon  their  oath 

to  wit  S   present,  that  A.  B.,  on  the day  of ,  in  the  year 

of  oar  Lord ,  oolawfully  did  take  and  caose  to  be  taken  a  certain 


< 
^ 
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yoang  anmarried  girl  named  C.  D^  oat  of  the  possession  of  J.  D., 
Ler  father,  and  against  the  will  of  the  said  J.  D.  [^'out  of  the  pos- 
session and  against  the  will  of  her  feUher  or  mother,  or  of  any 
other  person  having  the  lawful  care  or  charge  of  her"],  she  the 
said  C.  D.  being  then  an  anmarried  girl  auder  the  age  of  sixteen 

years,  to  wit,  of  the  age  of :  agaliutt  the  form  of  the  statute  in 

such  case  made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity. 

Evidence. 
To  maintain  this  indictment,  it  is  necessary  to  prore  <— 

1.  The  taking,  as  stated  in  the  indictment.  In  one  case, 
Parke,  B.,  rnled  that  a  mere  decoying  or  enticing  a  girl  to  go  away 
Toluntarily,  though  by  fraudulent  pretences,  would  not  amount  to 
the  offence  contemplated  by  the  statute  (a).  But  in  a  subsequent 
case,  where  it  appeared  that  the  girl  actually  proposed  to  the  man 
to  elope  witli  him,  and  he,  in  pursuance  of  it,  went  to  the  father's 
hottse  at  night,  placed  a  ladder  against  a  window,  and  held  it  whibit 
she  descended,  and  both  of  them  then  elnped :  Atcberley,  Serj., 
held  this  to  be  a  case  within  this  section;  and  Tindal,  C.  J.,  to 
whom  he  afterwards  mentioned  it,  was  of  the  same  opinion  (6). 

2.  That  the  girl  was  then  unmarried,  and  under  sixteen  years  of 
age.  A  variance  between  the  age  stated  and  that  proved  is  not 
material,  provided  the  age  proved  be  under  sixteen.  Perhap8  it 
should  be  ten  years  at  least ;  for  otherwise  it  might  be  deemed  child 
stealing  (c),  which  is  a  felony. 

3.  That  when  she  was  taken,  she  was  in  the  possession  of  her 
father  or  mother,  or  of  some  person  having  the  lawful  care  or  charge 
of  her,  as  stated  in  the  indictment;  and  that  she  was  taken  against 
the  will  of  the  person  in  whose  posses&ion  she  is  stated  to  be.  And 
where  the  consent  of  the  parents  was  obtained  by  misrepresentation, 
and  fraud,  the  party  having  at  the  time  an  intent  to  debauch  the 
girl,  Gnmey,  B.,  held  it  to  be  a  case  within  the  statute  {d).  It 
may  be  doabted,  perhaps,  whether  the  taking  such  a  young  girl  oat 
of  the  possession  of  her  schoolmistress,  with  the  consent  of  the 
schoolmistress,  although  against  the  will  of  her  father  and  mother 
be  an  offence  within  this  act. 


LVL    Whosoever  shall  unlawfullj,  either  by  chiid. 
force  or  fraud,  lead  or  take  awaj,  or  decoj  or  *     °' 

(a)  R,  T.  Meadows,  1  Car.  A  K.     J.  P.  583. 

199.  (O  See  supra. 

(b)  R.  V.  Robins,  1   Car.  ft  R.         (d)  R.  v.  Mopkhu,  1  Car.  ft  M. 
156 i  S,  F.  R.  V.  BtswiU,  1 1  ShaWs     SM. 
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entice  awaj  or  detain,  anj  child  under  the  age  of 
fourteen  years,  with  intent  to  deprive  any  parent, 
guardian,  or  other  person  having  the  lawful  care 
or  charge  of  such  child  of  the  possession  of  such 
child,  or  with  intent  to  steal  any  article  upon  or 
about  the  person  of  such  child,  to  whomsoever 
such  article  may  belong,  and  whosoever  shall,  with 
any  such  intent,  receive  or  harbour  any  such  child, 
knowing  the  same  to  have  been,  by  force  or  fraud, 
led,  taken,  decoyed,  enticed  away,  or  detained  as 
in  this  section  before  mentioned,  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  seven  years 
and  not  less  than  three  years, — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour,  and  if  a  male  under  the  age 
of  sixteen  years,  with  or  without  whipping :  pro<* 
Tided  that  no  person  who  shall  have  claimed  any 
right  to  the  possession  of  such  child,  or  shall  be 
the  mother,  or  shall  have  claimed  to  be  the  father 
of  an  illegitimate  child,  shall  be  liable  to  be  pro- 
secuted by  virtue  hereof  on  account  of  the  getting 
possession  of  such  child,  or  taking  such  child  out 
of  the  possession  of  any  person  having  the  lawful 
charge  thereof. 

The  following  may  be  the  form  of  the 

Indictment,  * 

^       The  jurors  for  our  Lady  the  Qaeen,  npon  their  oath 

to  wit  )   present,  that  A.  B.,  on  the daj  of— -^,  in 

the  year  of  our  Lord ,  feloniously  and  maliciously  did   by 

fraud  ['*  btf  force  or  fraud"']  lead  and  entice  away  ["  lead  or  take 
moay,  cr  decoy  cr  entice  away^  or  detain "]  one  G.  D.,  then  a 

child  under  tlie  age  of  ten  years,  to  wit,  of   the  age  of 

years,    with   intent  diren  articles,  that   is  to  say,    [one  cloth 
coat,  4c^  tUUing   the  articke]  of  great  Talue,  to  wit,  of   the 
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Tftloe  of ,  which  w«ra  then  npoo  and  abont  the  person 

of  the  sud  child,  then  felooionslj  to  steal,  take,  and  carry 
awaj :  against  the  form  of  the  statnte  in  snch  case  made  and  pro- 
Tided,  and  a^amst  the  peace  of  oar  Lady  the  Qoeen,  her  crown  and 
dignity.  {Second  ooMst)  And  the  joron  aforesaid  upon  their  oath 
afbreeaid  do  further  present,  that  the  said  A.  B.,  on  the  day  and  year 
aforesaid,  feloniooaly  and  maliciously  did  by  fraud  lead  and  entice 
away  the  said  C.  D.  then  a  child  under  the  age  of  ten  years,  to  wit, 

of  the  age  of 7<Mn,  with  intent  then  and  thereby  to  deprire 

J.  D.,  the  fiither  of  the  said  child  [** parent  or  parents^  or  other 
perton  havmg  the  kaefiii  care  or  charge  of  tuch  chUd""]  of  the 
poBsession  of  the  said  child :  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity.  [Add  other  coanUf  if  neoeuaryf 
for  detaining  the  child  bg  frtmd^  or  for  taking  or  dUaimng  U  ig 
force.'] 

Evidence. 
To  m^intmin  this  indictment,  the  prosecutor  must  pro?e  — 

1.  The  taking  or  enticing  the  child  away,  as  stated  in  the  in- 
dictment. This,  as  in  ordinary  cases  of  larceny,  must  often  be 
implied  from  drcnmstancee;  particularly  where  the  child  is  too 
young  to  be  sworn  as  a  witness.  Whether  done  by  fwce  or  fraud, 
may  readily  be  presumed  by  the  jury,  if  it  be  stated  in  both  ways 
in  the  indictment;  for  the  dOTence  cannot,  perhaps,  be  committed  by 
any  other  means. 

2.  That  the  child  was  at  the  time  under  ten  years  of  age.  A 
Tsxianoe  between  the  age  stated  and  that  proved  will  not  be  mate- 
rial, provided  it  be  proved  to  be  under  ten  years. 

3.  The  intent,  as  stated  in  the  indictment.  This,  as  in  other 
cases  of  intent,  mu|t  in  general  be  proved  from  the  admissions  or  acts 
of  the  prisoner,  or  from  other  cireumstanoes  from  which  the  jury 
may  fiurly  infer  it.  If  the  prisoner  disposed  of  any  of  the  clothes, 
although  this  might  be  good  evidence  of  a  larceny,  yet  he  is  not 
entitled  to  be  acquitted  on  that  account,  both  offences  being  felonies; 
but,  on  the  contrary,  it  is  good  evidence  of  the  intent,  under  the  first 
count  of  the  above  indictment.  And  if  the  taking  be  proved  to  have 
been  intentional,  proof  that  J.  D.  is  the  father  of  the  child  will  raise 
a  sufficient  presumption  of  the  intent  laid  in  the  second  count 

Two  sets  of  persons  are  specially  exempted  from  prosecution  for 
this  offence:  persons  claiming  a  right  to  the  possession  of  the  child, 
and  getting  possession  of  it,  and  a  person  claiming  to  be  &ther  of  an 
illegitimate  child,  taking  it  oat  of  the  possession  of  the  mother,  or 
othnr  person  having  chvge  of  it  (a). 

(a)  Mtb  lection  of  the  Act,  mnii,  p.  112. 
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Bigamy.  LVIL    Whosoever,  being  married,  shall  marry 

any  other  person  during  the  life  of  the  former 
husband  or  wife,  whether  the  second  marriage 
shall  have  taken  place  in  England  or  Ireland  or 
elsewhere,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  Court,  to  be  kept  in  penal  servitude  for  any 
term  not  exceeding  seven  years  and  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour ; 
and  any  such  offence  may  be  dealt  with,  inquired 
of,  tried,  determined,  and  punished  in  any  county 
or  place  in  England  or  Ireland  where  the  offender 
shall  be  apprehended  or  be  in  custody,  in  the  same 
manner  in  all  respects  as  if  the  offence  had  been 
actually  committed  in  that  county  or  place :  pro- 
vided that  nothing  in  this  section  contained  shall 
extend  to  any  second  marriage  contracted  else- 
where than  in  England  and  Ireland  by  any  other 
than  a  subject  of  Her  Majesty,  or  to  any  person 
marrying  a  second  time  whose  husband  or  wife 
shall  have  been  continually  absent  from  such  per- 
son for  the  space  of  seven  years  then  last  past,  and 
shall  not  have  been  known  by  such  person  to  be 
living  within  that  time,  or  shall  extend  to  any 
person  who,  at  the  time  of  such  second  marriage, 
shall  have  been  divorced  from  the  bond  of  the  first 
maiTiage,  or  to  any  person  whose  former  marriage 
shall  have  been  declared  void  by  the  sentence  of 
any  court  of  competent  jurisdiction. 

^^minirtT.  Abortloiu 

uMng  iiutru-      LVm.    Every  woman,  being  with  child,  who> 

procura  It.     with  intent  to  urocure  her  own  miscarriage,  shall 
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unlawfoUj  adminieter  to  herself  any  poison  or 
other  noxious  thing,  or  shall  unlawfully  use  any 
instrument  or  other  means  whatsoever  with  the 
like  intent,«-and  whosoever,  with  intent  to  procure 
the  miscarriage  of  any  woman,  whether  she  be 
or  be  not  with  child,  shall  unlawfully  administer 
to  her  or  cause  to  be  taken  by  her  any  poison  or 
other  noxious  thing,  or  shall  unlawfully  use  any 
instrument  or  other  mean3  whatsoever  with  the 
like  intent, —  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  Court,  to  be  kept  in  penal  servitude  for  life 
or  for  any  term  not  less  than  three  years, — or  to 
be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement. 

NOTB. 

As  to  ftdministering  drugs,  &a,  to  procure  abortion,  the  following 
nuij  be  the  form  of  the 

Indictment 

The  jaron  for  our  Ladj  the  Qaeen  upon  their  oath 

present,  that  A.  B.,  on  the day  of ,  in 

the  jear  of  our  Lord ,  nnlawfallj  and  feloniouslj  did  admin- 
ister to  \_or  did  cause  to  be  taken  by]  a  certain  woman  called  C.  D., 

a  krge  quantity,  to  wit, of  a  certain  noxious  thing  {^^poiton 

or  other  noxiout  thing  ^]   called ,  with  intent  then  and 

thereby  to  cause  the  miscarriage  of  the  said  G.  D. :  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity.  [AM  a 
§econd  caimtf  Mtatmg  it  to  be  **  a  certain  noxious  thing  to  the  jurors 

unknowiu"] 

Evidence. 

To  maintain  this  indictment,  it  is  necessary  to  proTe— 

1.  That  the  defendant  administered  to  the  woman,  CD.,  the 
poison  or  other  noxious  thing  menti<Hied  in  the  indictment.  In 
Gadman's  case,  already  noticed  (a),which  was  a  case  of  administering 

(a)  Anie,  p.  fill 


to  wit.  ) 
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poisoo  to  a  woman  with  intent  to  morder,  it  was  bolden  that  the 
poison  could  not  be  considered  as  administered,  anless  it  were  ac- 
tnallj  taken  into  the  stomach;  and  as  it  there  appeared  that 
although  the  priscHier  gave  her  the  poison,  and  pressed  her  to  take  it, 
yet  she  merely  pat  it  into  her  month,  and,  suspecting  it  to  be  poison, 
spit  it  out  again, — ^it  was  bolden  not  to  be  an  administering  of 
poison  within  the  statnte,  on  which  the  indictment  in  that  case  was 
framed,  and  it  is  probable  that  the  same  oonstmctioD  would  be  given 
to  this  statute.  But  if  a  person  give  savin  or  other  noxious  thing  to 
a  woman,  to  procure  her  miscarriage,  and  she  then  take  and  swallow 
it,  it  will  be  an  administering  of  it,  within  tiie  meaning  of  this  in- 
dictment; or  if  she  swallow  it  afterwards,  even  in  the  prisoner's 
absence,  it  should  seem  that  it  would  satisfy  the  words  "  did  cause  to 
be  taken,"  &c.,  in  the  above  fbnn. 

2.  That  the  thing  administered  was  the  poison  or  noxious  thing 
named  in  the  indictment,  which  may  be  proved  by  the  prisoner'a 
admissions,  or  otherwise.  Or,  if  the  indictment  state  it  to  be  a 
certain  noxious  thing  to  the  jurors  aforesaid  unknown,  it  may  be 
proved  to  be  noxious  from  its  effects,  or  from  the  intent  with  which 
it  was  given.  Where  it  was  called  in  the  indictment  "  a  decoction 
of  a  certain  shrub  called  savin"  (which  is  produced  by  boiling  the 
leaves),  and  the  evidence  was  of  an  "  infusion  "  (which  is  produced 
by  pouring  boiling  water  on  the  leaves  of  the  shrub),  Lawrence,  J., 
held  the  variance  to  be  immaterial,  as  they  were  ^tudem  generis  (a). 

3.  The  intent  to  procure  the  miscarriage  of  C.  D.  This  may  be 
proved  from  the  admissions  or  acts  of  the  prisoner,  or  from  the  effects 
of  the  medicine.  If  the  intent  existed,  it  is  little  matter  whe- 
ther the  drug  had  the  intended  effect,  or  even  whether  the  woman  at 
the  time  was  with  child  (6);  for  the  administering  the  drug  or  other 
thing  with  the  intent  stated,  is  the  offence  charged.  If  it  also  have 
the  effect  of  killing  the  mother, — or  if  the  child  be  bom  alive,  but 
die  by  reason  of  its  premature  birth, — we  have  seen  that  the  offence 
would  amount  to  mcutler  (c). 

As  to  using  instruments  to  procurs  abortion,  the  following  may 
be  the  form  of  the 

Indtcbneni, 

>       The  juron  for  our  Lady  the  Queen,  upon  their  oath 

to  wit.   5   present,  that  A.  B.,  on  the  ■  day  of j  in 

the  year  df  our  Lord ,  unlawfully  and  feloniously  did  use  a 

certain  instrument  called  a ,  by  then  [stating  how  ii  totu 

used  i  the  foordt  in  the  sUUuie  are,  ^^cm^  inttrumenttir  oiher  means 

(a)  R,  v.  PkOUpi.  a  Camp.  74.         S93. 

ib)  R.  V.  Qoodchild,  S  Car.  ft  K.        (^  Anii,  p.  9. 
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vkcUtoever  ;*  if  by  other  means  ttate  them  (a)  J ;  with  intent  then 
and  thereby  to  cause  the  miscarriage  of  the  said  C.  D.:  against 
the  form  of  the  statute  in  such  cnse  made  and  provided,  and  again»t 
the  peace  of  oar  Lady  the  Queen,  her  crown  and  dignity.  [Add 
another  county  stating  it  to  be**  a  certain  instrument  1o  the  jurors 
aforesaid  umknoumJ*  The  name  of  the  woman  vnll  be  stated,  in 
stating  the  manner  in  ichich  the  instrument  was  ttsed^  and  rejerrtd 
t»  ajtertcards  as  the  "  said  C,  />." 

Evidence, 

To  prove  this  indictment,  it  is  necessary  to  prove — 

I.  The  instrument,  if  described,  and  the  ube  made  of  it  by  the 
prisoner,  as  mentioned  in  the  indictment. 

%  The  intent  with  which  it  was  used,  as  in  the  last  case. 


LIX.    Whosoever  shall   unlawfullj  supply   or  snppi.vin^  or 
procure  any  poison  or  other  noxious  thing,  or  any  i)ru>rv  f  r 
instrument  or  thing  whatsoever,  knowing  that  the  '***   "'?"*«• 
same  is  intended  to  be  unlawfully  used  or  employed 
with  intent   to  procure  the  miscarriage   of  any 
woman,  whether  she  be  or  be  not  with  child,  shall 
be  guilty  of  a  misdemeanor,  and  being  convicted 
thereof  shall   be  liable,  at   the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  the  term  of 
three  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour. 

Concealing  Birth. 

LX«  If  any  woman  shall  be  delivered  of  a  child,  concraiinr 

i_         i_    ,,    ,  ^    j«  *^'        the  Birth  of 

every  person  who  shall,  by  any  secret  disposition  a  chiid 
of  the  dead  body  of  the  said  child,  whether  such 
child  died  before,  at,  or  after  its  birth,  endeavour 
to  conceal  the  birth  thereof,  shall  be  guilty  of  a 

(a)  See  R.  v.  WeU^  2  Car.  ft  K.  7M. 
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misdemeanor,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  im- 
prisoned for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour  :  Provided  that  if  any 
person  tried  for  the  murder  of  any  child  shall  be 
acquitted  thereof,  it  shall  be  lawful  for  the  jury  by 
whose  verdict  such  person  shall  be  acquitted  to 
find,  in  case  it  shall  so  appear  in  evidence,  that  the 
child  had  recently  been  bom,  and  that  such  person 
did,  by  some  secret  disposition  of  the  dead  body  of 
such  child,  endeavour  to  conceal  the  birth  thereof, 
and  thereupon  the  Court  may  pass  such  sentence 
as  if  such  person  had  been  convicted  upon  an  in- 
dictment for  the  concealment  of  the  birth. 

NOTB. 

The  following  may  be  the  form  of  the 

IndictnunL 

}     The  jarora  for  onr  Ladj  the  Qneen,  upon  their  oath 

to  wit  i  present,  that  A.  B.,  on  the  day  of ,  in  the 

jear  of  oar  Lord ,  being  then  big  with  a  [malel  child,  was 

then  delivered  of  the  said  child  alive,  and  which  said  child  then 
instantlj  died;  and  that  after  the  said  child  had  so  died  as  afore- 
said, to  wit,  on  the  daj  and  year  aforesaid,  the  said  A.  B.  did 
endeavoar  to  conceal  the  birth  thereof,  by  secretly  burying  ["  tuuf 
$ecret  duposUion  of  the  dead  body  '*]  the  dead  body  of  the  said 
child :  against  the  form  of  the  statate  in  snch  case  made  and  pro- 
vided, and  against  the  peace  of  oar  Lady  the  Queen,  her  crown  and 
dignity,  (Second  count.)  And  the  jarora  aforesaid  upon  their 
oath  aforesaid  do  further  present,  that  the  said  A.  B.,  on  the  day  and 
year  aforesaid,  being  then  big  with  a  [male]  child,  was  then  deli- 
vered of  the  said  last-mentioned  male  child,  which  said  last-men- 
tioned child  was,  at  the  Ume  the  said  A.  B.  was  so  delivered  of 
him,  dead,  and  that  the  said  A.  B.  did  then  endeavoar  to  conceal 
the  birth  of  the  said  last-mentioned  child,  by  secretly  burying  the 
dead  body  of  the  same:  against  the  form  of  the  statate  in  such  case 
made  and  provided,  and  against  the  peace  of  our  Lady  the  Qaeen, 
her  crown  and  dignity.  [If  the  concealment  be  by  other 
than  secret  burying^  state  them  tpecieUly,] 

Evidence. 
To  maintain  this  indictment,  it  is  necessary  to  prove — 
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1.  That  the  prisoner  was  delivered  of  a  child.  It  is  immaterial 
whether  it  was  bom  dead,  or  died  afterwards  :  in  one  coont  here  it 
is  stated  to  hare  been  born  alive  and  that  it  died  afterwards,  and 
in  the  other  that  it  was  bom  dead — bat  this  is  done  merely  for  the 
ooovenience  of  showing  that  the  child  was  dead  at  the  time  of  the 
burying  or  other  disposal  of  the  bodj. 

2.  That  she  endeavoured  to  conceal  the  birth,  bj  secret  burying 
or  other  secret  disposal  of  the  dead  body.  And  if  she  have  done  it  by 
an  agent,  it  is  just  the  same  as  if  she  did  it  herself ;  and  she  and  the 
agent  an  both  guilty  (a).  And  where  it  has  been  objected,  on  the 
authority  of  Peat*s  case  (6),  that  as  the  birth  was  known  to  a 
seeocid  person,  tiiere  could  be  no  concealment,  the  judges  have  over- 
ruled the  objectioQ  wherever  such  second  person  appeared  to  be  an 
accomplice  in  the  concealment  Where  a  woman  who  was  delivered 
of  a  seven  months*  child  threw  it  down  a  privy,  and  it  appeared 
that  another  woman,  charged  as  an  accomplice  with  her,  must  have 
knoini  of  the  birth,  although  she  denied  it, — the  two  women  being 
indicted  for  the  mujrder  of  the  child,  the  jury  acquitted  them,  but 
found  the  mother  guilty  of  endeavouring  to  conceal  the  birth :  the 
judge,  however,  doubting,  as  a  second  person  knew  of  the  birth 
whether  the  case  was  within  the  statute,  reserved  the  point  for  the 
(mlnioa  of  the  judges  ;  and  they  were  unanimously  of  opinion  that 
the  act  of  throwing  the  child  down  the  privy  was  evidence  of  an 
endeavour  to  conceal  the  birth  of  the  child,  and  that  the  conviction 
was  right  (c).  So,  where  a  woman,  being  delivered  of  a  child, 
which  died  soon  after  birth,  concurred  with  her  paramour  in  en- 
deavouring to  conceal  the  birth,  and  by  her  persuasion  (»he  re- 
maining in  bed)  he  took  the  body  and  buried  it  in  a  field,  intending 
to  conceal  the  birth :  it  was  holden  that  both  were  guilty  ((f).  And 
where  it  appeared  that  a  man  had,  previously  to  the  birth,  coun- 
selled the  woman  to  conceal  it,  and  she  did  so,  it  was  holden,  that 
as  those  who  counsel  and  advise  a  misdemeanor  are  to  be  deemed 
principal  ofienders,  he  and  the  woman  might  be  jointly  indicted  for 
the  concealment  (e). 

As  to  the  act  of  eoncealment:  the  words  of  the  statute  are, 
**  by  any  secret  disposition  of  the  dead  body."  In  a  case  tried 
before  Bolfe,  B.,  on  the  northern  circuit,  where  it  appeared  that  the 
woman,  immediately  upon  the  child  being  bom,  put  it  into  her 
box  in  the  bedroom,  with  intent  to  remove  and  dispose  of  it  per- 
manently afterwards,  for  the  purpose  of  concealing  its  birth  :  his 
Lordship  held  that  it  was  not  a  case  within  the  statute ;  that  the 
statute  extended  only  to  such  eoncealment  of  the  dead  body  as  was 
intended  by  the  wonum  to  be  a  final  disposal  of  it  (/).    But  in  a 

(a)  R.  V.  DamgUu  ^  BaU,  7  Car.     K.  817. 

ft  P.  644.  Or)  R.  V.  Damglat  %  HaU,  7  Car. 

(b)  1  East,  P.  C.  S».  A  P.  644. 

(c>  R.  V.  Comwatl,  R.ft  Rv.836.         (/)  R.  v.  Marv  AlUm,  York  6p. 
(if)  R,  V.  Bird^  Nask,  2  Car.  *     Au.  1841,  M& 
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more  recent  case,  where  the  woman  concealed  the  child  between  the 
bed  and  the  mattress,  and  it  appeared  that  before  her  delivery  she 
oonstantlj  denied  her  being  with  child,  and  after  her  delivery  persisted 
in  saying  that  she  had  not  been  delivered,  but  at  last  confessed  to 
the  surgeon  that  she  had, — the  woman  being  convicted,  and  the  case 
reserved  for  the  opinion  of  the  judges,  they  held  that  she  was  pro- 
perly convicted  (a).  Where,  however,  the  child  was  found  con- 
cealed in  a  bed  among  the  feathers,  but  it  was  not  known  who 
placed  it  there,  and  it  appeared  that  the  mother  had  sent  for  a  sur- 
geon to  attend  her  in  her  lying-in,  and  had  prepared  clothes  for  her 
baby:  Park,  J.,  held  that  these  latter  &cts  negatived  concealment, 
and  he  directed  the  juiy  to  acquit  the  prisoner  (6).  So  where  a 
woman  having  gone  to  a  privy  for  another  purpose,  the  child  slipped 
from  her  unawares,  fell  into  the  soil,  and  was  suffocated:  Patte- 
son,  J.,  held  that  she  could  not  be  convicted  of  concealment,  although 
it  was  proved  also  that  she  had  denied  the  birth  of  the  child  (c). 
And  where  the  dead  body  of  the  child  was  found  in  the  privy,  lying 
on  the  top  oi  the  soil,  just  as  it  would  if  it  had  dropped  from  the 
mother  who  had  gone  there  for  another  purpose, — Piatt,  B.,  left  it 
to  the  jury  to  say  whether  it  had  been  thrown  there  by  the  prisoner 
for  the  purpose  of  concealment,  or  whether  it  had  passed  from  her 
unawares  when  she  was  there  for  another  purpose,  in  which  latter 
case  they  ought  to  acquit  her;  and  she  was  acquitted  {d). 

Unnatural  Offences. 

Sodomy  and  LXI.  Whosoever  shall  be  convicted  of  the 
^'  abominable  crime  of  buggerj,  committed  either 
with  mankind  or  with  any  animal,  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  kept  in  penal 
servitude  for  life  or  for  any  term  not  less  than  ten 
years. 

NOTB. 

As  to  sodomy,  the  following  may  be  the  form  of  the 

IndictmeiU, 

>       The  jurors  for  our  Lady  the  Queen,  upon  their  oath 

to  wit   )  present,  that  A.B ,  on  the day  of ,  in  the  year  of 

our  Lord ,  in  and  upon  one  G.  D.  feloniously  did  make  an  as- 
sault, and  then  feloniously,  wickedly,  and  against  the  order  of  nature 
had  a  venereal  affiur  with  the  said  CD.,  and  then  feloniously  did 
carnally  know  the  said  CD.,  and  then  feloniously,  wickedly,  and 

(a)  R  V.  GokUkorpe,  Car.  A  M.         (c)  R.  v.  Turner,  %  Car.  &  P.  7W. 

?;    «       „   .        «      ^ «  ^*'>  -*•  ▼•  Cathead,  I  Car.  A  K. 

{b)  R,  V.  tf^ley,  4  Car.  A  P.  866.     628. 
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a^nst  the  order  of  nature,  with  the  said  CD.  did  commit  and  per- 
petrate the  abominable  crime  of  bugjjrery  :  against  the  form  of  the 
statute,  in  such  case  made  and  provided,  and  against  the  peace  of 
onr  Lady  the  Queen,  her  crown  and  dignity. 

Evidence, 

The  only  evidence  required,  is  proof  of  penetration  (a).  A  man 
may  be  guilty  of  the  offence  with  a  woman ;  and  there  has  been  an 
instance  of  a  man  indicted  and  tried  for  having  committed  tliis 
offence  upon  his  own  wife,  althongh  she  resisted  as  much  as  she 
could  (6).  If  committed  with  a  boy  under  fourteen  years  of  age, 
whether  as  a^ent  (c),  or  pathic  (rf),  the  adult  alone  can  be  con- 
victed. Where,  upon  an  indictment  of  this  kind,  it  appeared  that 
the  prisoner  forced  open  the  mouth  of  a  boy  of  seven  years  of  age, 
put  in  his  private  parts,  and  in  that  situation  proceeded  to  a  com- 
pletion of  his  lust :  the  judges  held  that  it  did  not  amount  to  the 
crime  of  sodomy  (e). 

Either  party,  if  consenting,  is  an  accomplice;  and  if  he  appear  as 
A  witness,  his  testimony  must  be  confirmed  (y*). 

AJl  persons  present,  aiding  and  abetting,  are  principals  in 
the  second  degree,  and  punishable  in  the  same  manner  as  the 
actors  O7). 

As  to  bestiality,  the  following  may  be  the  form  of  the 

Indictment. 

\       The  jurors  for  our  Lady  the  Queen,  upon  their  oath 

to  wit,  \  present,  that  A.B.,  on  the day  of ,  in  the  year 

of  oar  Lord ,  feloniously,  wickedly,  and  against  the  order  of 

nature,  had  a  venereal  affair  with  a  certain  [cow],  and  then  felo- 
niously did  carnally  know  the  said  cow,  and  then  feloniouRly,  wick- 
edly, anr*  against  the  order  of  nature  with  the  said  cow,  did  commit 
and  per^jetrate  the  abominable  crime  of  buggery:  against  the  form 
of  the  Jtatute  in  such  case  made  and  provided,  and  against  the  peace 
of  0^  Lady  the  Queen,  her  crown  and  dignity. 

Evidence. 

The  only  evidence  required  is  evidence  of  penetration  (K).  And 
where  the  prisoner,  after  penetration,  was  interrupted,  and  withdrew 
firom  the  animal  (a  ewe)  before  emission :  Park,  J.,  held  that  the 
offence  in  law  had  been  completed  by  penetration  alone  (t).     The 

(a)  SrcL  63,  pof/,  p.  1S3.  (/)  Per  Patteton,  J.,  in  R.  v. 

lb)  R.  V.  JeUjpnam^  8  Car.  k  P.  JeUffman.  $upra. 

604.  U)  1  Halt*,  670. 

(e)  R.  V.  AUen,  3  Car.  &  K.  869.  (A)  Sect.  63.  pott,  p.  128. 

(€)  1  Hale,  670.  (0  R.  v.  Cbx^fW,  6  Car.  k   P. 

\e)  R,  V.  Jaeobtt  R.  A  Ry.  381.  851. 
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oifaioe  may  be  committed  with  "  any  animal."  Where  in  the  indict- 
ment it  was  called  a  "  bitch/'  it  was  boMen  snflkienti  although  the 
females  of  foxes  and  of  some  other  animals  are  so  called,  as  well  as 
the  fiemale  dog  (a). 


Attempt  to  LXn.  Whosoeyer  shall  attempt  to  commit  the 
Baid  abominable  crime,  or  shall  be  guiltj  of  any 
assault  with  intent  to  commit  the  same,  or  of  any 
indecent  assault  upon  any  male  person,  shall  be 
guilty  of  a  misdemeanor,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  ten  years  and  not  less  than  three 
years,  or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labour. 

The  foUowing  maj  be  the  form  of  the 

IndictmenL 

■  )     The  jnrors  for  oor  Lady  the  Queen,  upon  their  oath 

to  wit   J  present,  that  A.  B.,  on  the day  of ,  in  the 

year  of  oor  Lord ,  unlawfully  did  make  an  assault  upon  one  G. 

D.,  and  him  the  said  G.  D.  then  did  beat  and  ill-treat,  with  intent 
then  feloniously,  wickedly,  and  against  the  order  of  nature  to  hare 
a  venereal  afiair  with  the  said  G.  D.,  and  then  feloniously  carnally  to 
know  the  said  G.  D.,  and  then  feloniously,  wickedly,  and  against  the 
order  of  nature  with  the  said  G.  D.,  to  commit  and  perpetrate  the 
abominable  crime  of  buggery :  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity. 

Evidence, 

The  evidence  in  this  case  is  merely  of  an  attempt  to  penetrate. 
Or  if  resistance  were  made,  then  evidence  must  be  given  of  the 
struggle,  and  of  words  or  acts  of  the  prisoner  from  which  his  intent 
to  commit  the  offence  may  be  implied. 


(a)  JZ.  V.  AUen^  1  Car.  ft  K.  496. 
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LXnL  Whenever,  upon  the  trial  for  any  canui 
offence  punishable  under  this  Act,  it  may  be  neces-  wh^T  *'* 
sary  to  prove  carnal  knowledge,  it  shall  not  be 
necessary  to  prove  the  actual  emission  of  seed  in 
order  to  constitute  a  carnal  knowledge,  but  the 
carnal  knowledge  shall  be  deemed  complete  upon 
proof  of  penetration  only. 

Gunpowder* 

LXIV.  Whosoever    shall    knowingly  have   in  ifuking  or 
his  possession,  or  make  or  manufacture,  any  gun-  w1th"fatent 

J  1      •  1     .  3  to  commit 

powder,  explosive  substance,  or  any  dangerous  or  any  offimce 
noxious  thing,  or  any  machine,  engine,  instrument,  Aa.°*'  '^'' 
or  thing,  with  intent  by  means  thereof  to  commit, 
or  for  the  purpose  of  enabling  any  other  person  to 
commit,  any  of  the  felonies  in  this  Act  mentioned, 
shall  be  guilty  of  a  misdemeanor,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of 
the  Court,  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hai*d  labour, 
and  with  or  without  solitary  confinement,  and  if  a 
male  under  the  age  of  sixteen  years,  with  or  with- 
out whipping. 

LXY.  Any  justice  of  the  peace  of  any  county  Search  for  it. 
or  place  in  which  any  such  gunpowder,  or  other 
explosive,  dangerous,  or  noxious  substance  or  thing, 
or  any  such  machine,  engine,  instrument,  or  thing, 
is  suspected  to  be  made,  kept,  or  carried  for  the 
purpose  of  being  used  in  committing  any  of  the 
felonies  in  this  Act  mentioned,  upon  reasonable 
cause  assigned  upon  oath  by  any  person,  may  issue 
a  warrant  under  his  hand  and  seal  for  searching, 
in  the  daytime,  any  house,  mill,  magazine,  store- 
house, warehouse,  shop,  cellar,  yard,  wharf,  or 

o  2 
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other  place,  or  any  carriage,  waggon,  cart,  ship, 
boat,  or  vessel,  in  which  the  same  is  suspected  to 
be  made,  kept,  or  carried  for  such  purpose  as 
herein-before  mentioned  ;  and  everj  person  acting 
in  the  execution  of  any  such  warrant  shall  have, 
for  seizing,  removing  to  proper  places,  and  detain- 
ing all  such  gunpowder,  explosive,  dangerous,  or 
noxious  substances,  machines,  engines,  instruments, 
or  things,  found  upon  such  search,  which  he  shall 
have  good  cause  to  suspect  to  be  intended  to  be 
used  in  conmiitting  anj  such  offence,  and  the  bar- 
rels, packages,  cases,  and  other  receptacles  in  which 
the  same  shall  be,  the  same  powers  and  protections 
which  are  given  to  persons  searching  for  unlawful 
quantities  of  gunpowder  under  the  warrant  of  a 
justice  bj  the  Act  passed  in  the  session  holden  in 
the  twenty-third  and  twenty-fourth  years  of  the 
reign  of  her  present  Majesty,  chapter  one  hundred 
and  thirty-nine,  intituled,  '*  An  Act  to  amend  the 
law  concerning  the  making,  keeping,  and  carriage 
of  gunpowder  and  compositions  of  an  explosive 
nature,  and  concerning  the  manufacture,  sale,  and 
use  of  fireworks." 

Other  Matters. 

Persons  LXVI.  Any  constable  or  peace  officer  may  take 

fntraSS^  into  custody,  without  a  warrant,  any  person  whom 
!^nstthu  he  shall  find  lying  or  loitering  in  any  highway, 
a^rahraded.  yard,  or  other  place  during  the  night,  and  whom 
he  shall  have  good  cause  to  suspect  of  having  com- 
mitted or  being  about  to  commit  any  felony  in  this 
Act  mentioned,  and  shall  take  such  person  as  soon 
as  reasonably  may  be  before  a  justice  of  the  peace^ 
to  be  dealt  with  according  to  law. 
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LXYIL  In  the  case  of  everj  felony  punishable  principals  in 
under  this  Act,  every  principal  in  the  second  de-  DegraeTand 
gree,  and  every  accessory  before  the  fact,  shall  be  ^**®*"*'*"- 
punishable  in  the  same  manner  as  the  principal  in 
the  first  degree  is  by  this  Act  punishable ;  and 
every  accessory  after  the  fact  to  any  felony  punish- 
able under  this  Act  (except  murder)  shall  be  liable 
to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour ;  and  every 
accessory  after  the  fact  to  murder  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  kept  in  penal 
servitude  for  life  or  for  any  term  not  less  than 
three  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard 
labour ;  and  whosoever  shall  counsel,  aid,  or  abet 
the  commission  of  any  indictable  misdemeanor 
punishable  under  this  Act  shall  be  liable  to  be 
proceeded  against,  indicted,  and  punished  as  a 
principal  offender. 

Note. 

iVmctpoZf.]  If  two  penoos  be  present,  each  uding  and  abetting 
the  other,  either  in  the  oommi8sion  of  a  homicide, — or  in  the  com- 
mission of  some  other  offence,  in  the  proaecntion  of  which  a  homi- 
cide is  committed, —  the  one  who  kills  is  principal  in  the  first 
degree,  and  the  other  guiltj  as  principal  in  the  second.  In  the 
case  of  a  dnel,  from  which  death  ensnes,  the  seconds,— as  well  the 
second  of  the  party  killed,  as  the  second  of  the  party  killing, — are 
guilty  of  mnrder,  as  principals  in  the  second  degree  (a).  So,  in 
Uie  case  of  a  prize  fight,  if  death  ensne,  not  only  the  seconds,  bat 
all  those  who  were  present  looking  on,  are  guil^  of  manslaughter. 
Where  it  appeared  that  the  prisoner  was  present  at  a  prize  fight,  in 
which  one  of  the  parties  was  killed,  but  there  was  contradictory 
eridenoe  whether  he  acted  as  second  or  not ;  and  it  was  also  doubtful 
whether  the  deceased  came  by  his  death  from  blows  receiyed  by  him 
in  the  fight,  or  received  by  him  from  individuals  among  the  mob, 
who  had  broken  the  ring  several  times  and  beaten  many  persons 
with  sticks :  Littledale,  J.,  held,  that,  whether  the  prisoner  acted  as 


(a)  1  Hawk,  c.81,  t.  81 ;  R.  v,  Young,  8  Car.  ft  P.  644 ;  and  lee  anti, 
P.34.  , 
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second  or  not,  if  he  encoareged  the  ooinbatants  bj  liis  presence,  he 
most  be  deemed  a  prindpal  in  the  second  degree ;  bat  he  desired 
the  jaxy  to  consider  whether  the  deceased  met  with  his  death  in  the 
fight  or  from  the  m(^,  for  if  the  latter,  the  prisoner  most  be 
acquitted,  it  being  proTad  that  he  had  no  stick  upon  the  occasion^ 
and  that  he  was  not  one  of  those  who  broke  in  the  ring :  the  jury 
found  him  guiltj  (a).  But  where  in  such  a  case  it  was  objected 
that  all  the  prisoners  were  present  at  the  fight,  and  so  principals  in 
the  second  degree,  and  that  their  evidence  therefars,  as  in  the  case 
of  accomplices,  required  confirmation :  Patteson,  J.,  held,  that 
although  thej  were  principals  in  the  second  degree,  jet  thej  could 
not  be  deemed  such  accomplices  as  required  their  testimony  to  be 
confirmed  bj  other  evidence  (6). 

Also,  where  divers  persons  resolve  generally  to  reast  all  opposers, 
in  the  commission  of  any  breach  of  the  peace,  and  to  execute  it  in 
such  a  manner  as  may  naturally  tend  to  raise  tumults  and  afixnys, — 
as  by  committing  a  violent  disseisin,  or  the  like, — and  in  so  doing 
happen  to  kill  a  man :  they  are  all  guilty  of  murder ;  for  those 
who  wrongfully  engage  in  such  bold  disturbances  of  the  public 
peace,  in  open  opposition  to^  and  defiance  of,  the  justice  of  the 
country,  must  at  their  peril  abide  the  event  of  their  actions  (e). 
So,  in  the  case  of  a  riot  or  affrsy,  if  a  constable  ba  present,  and  in- 
terfere to  prevent  it,  first  producing  his  sta£f  of  office,  or  in  other 
manner  giving  notice  of  his  authority  and  of  the  intent  with  which 
he  interposes,  if  he  be  resisted  and  he  or  any  of  his  assistants  be 
killed,  it  will  be  murder  in  every  man  who  joined  in  such  resistance 
((/).  So,  if  a  robbery  be  committed,  and  the  country  upon  notice 
riae  and  pursue  the  robbers,  who  turn  and  make  resistance,  and  in 
the  struggle  one  of  the  pursuers  be  killed  by  the  robbers  or  any  of 
them,  this  will  be  murder  in  the  whole  gang  joining  in  such  resis* 
tance,  whether  present  at  the  murder  or  at  a  distance,  but  taking 
part  in  the  resistance  (e).  So,  where  two  soldiers  came  to  a  public- 
houae  late  at  night,  and  required  to  be  served  with  beer,  which  the 
landlord  refused  on  account  of  the  lateness  of  the  hour,  and  they 
then  went  away,  uttering  imprecations ;  in  about  an  hour  and  a 
half  afterwards,  as  the  door  was  opened  to  let  out  some  persons  who 
had  been  detained  in  the  house  on  busineta,  one  of  the  soldiers 
rushed  in  (the  other  remaining  outside)  and  insisted  on  being  served 
with  beer,  which  the  landlord  again  refused ;  and  on  the  soldier's 
refusing  to  depart,  and  attempting  to  lay  hands  on  the  landlord,  the 
latter  collared  him,  and  they  pushed  and  pulled  each  other  to  the 
door,  where  the  other  soldier  gave  the  landlord  a  violent  blow  on 
the  bead  with  some  sharp  instrument,  of  which  he  died :  the  sol- 

(a)  R.  V.  Uurpkg,  6  Car.  ft  P.  (<f)  Fott.  811  ;  1  Hale.  461—463  ; 

103.  Young's  esse,  4  Co.  40  b. ;  B.  v« 

(6)  R.  V.  Hargrmtit  5  Csr.  &  P.  Ty/rr,  8  Car.  A  P.  616. 

170.  (O  Foft.  810  i  1  Hale,  464. 

(c)  I  Hawk.  c.  81. 1.51. 
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diers  being  indicted  for  murder,  Bailer,  J.,  held  that  this  was 
marder  in  both,  there  bdng  reasonable  evidence  that  tfaej  had  r»- 
tomed  the  second  time  with  a  deliberate  intention  to  nse  personal 
▼iolenoe  in  case  beer  shonld  be  refused  to  them  (o).    Bnt  where 
two  prirate  watchmen,  seeing  the  prisoner  and  another  man  with 
two  carts  laden  with  apples,  and  suspecting  they  had  stolen  them, 
went  np  to  them,  and  one  walked  beride  the  prisoner,  and  the  other 
beside  the  other  man,  and  whilst  thej  were  going  along,  the  other 
man  stepped  back  and  wonnded  the  watchman  with  whom  he  had 
been  walking  with  a  bludgeon:  Upon  the  prisoner  being  indicted,  as 
being  present  aiding  and  abetting,  Garrow,  B^  told  the  jury,  that  to 
couYiet  the  prisoner  the  jury  must  be  satisfied  not  merely  that  he 
and  the  other  man  came  out  for  the  oommoo  purpoee  of  stealing 
apples,  but  that  they  also  entertained  the  common  guilty  purpoee  A 
resisting  with  extreme  violenoe  any  person  who  might  endeavour  to 
apprehoid  them ;  if  the  only  common  purpose  they  had  was  that  of 
stealing  apples,  and  the  Tiolenoe  of  the  prisoner's  companion  was 
merdy  the  result  of  the  situation  in  whidi  he  found  himself,  and 
proceeded  firam  the  impulse  of  the  moment,  without  any  previous 
concert,  they  must  acquit  the  prisoner  (6).    So,  where  A.  and  B. 
were  riding  violently  along  a  road,  and  seemingly  racing,  and  A. 
rode  past  &  hone  of  C.  without  doing  any  damage,  but  B.  in  fol- 
lowing him  rode  against  C,  who  was  thereby  thrown  and  killed,— 
this  was  holden  to  be  manslaughter  in  B.  only,  not  in  A.  (c).    So, 
where  two  persons  were  indict«i  fior  cutting  one  Randall,  with  in- 
tent, &c,  it  appeared  that  the  two  prisoners  were  found  in  the  area 
of  a  house  at  night,  attempting  to  break  in ;  one  of  them  leaped 
out  and  xan  away,  but  he  was  seized  and  secured  by  a  watchman ; 
the  other  was  seised  by  Bandall,  another  watchman,  as  he  was  run- 
ning in  another  direction,  but  he  gave  Bandall  a  violent  blow  on 
the  head,  and,  during  the  scufBe  that  ensued,  gave  him  a  very 
severe  cut  on  the  head  with  the  sharp  end  of  an  iron  crow :  the 
question  was,  whether  the  man  who  first  ran  away,  could  be  said  to 
be  a  principal  in  the  second  degree  to  the  person  who  actually  gave 
the  blow,  ^though  not  present  at  the  time ;  and  the  Judges  held 
that  he  could  not  (d).    And  in  all  cases  where  there  is  no  such 
common  purpoee,  a  person  who  is  merely  present  at  a  murder,  but 
neither  takes  any  part  in  it,  nor  endeavours  to  prevent  it,  nor  ap- 
prehends the  murderer,  nor  levies  hue  and  cry  after  him, — although 
this  strange  behaviour  is  highly  criminal,  it  will  not  of  itself  render 
him  either  principal  or  aocessoiy  (e).     So,  where  several  persons 
were  engaged  in  a  smuggling  transaction,  and  upon  an  attempt  to 
oppose  their  design  by  one  of  the  king's  officers,  one  of  the  smugglers 
filed  a  grm,  and  killed  one  of  his  accomplices:  it  was  holden  that  if 

(a)  R.  ▼.   Waioughby   H  al.,   I  (c)  R,w.  Martin,  6  Car.  &  P.  396. 

Bast,  P.  C.  288.  (tf)  R.  ▼.  Wkiu  etai^IL  &  Rr. 

{b)  R.r.  Hawkim,  8  Car.  *  P.  99. 

892.  U)  Foit.350. 
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the  gnn  were  discharged  at  the  king's  officers  in  prosecation  of  the 
original  design  (which  was  a  &ct  to  be  found  bj  the  jury),  it  would 
be  morder  in  them  all,  although  one  of  the  accomplices  happened  to 
be  killed :  but  if  done  intentionally  and  with  deliberation  against 
the  accomplice,  from  anger  or  some  precedent  malice  in  the  partj 
firing,  it  would  be  murder  in  him  only  (a). 

In  cases  of  poachers,  questions  of  some  nicety  frequently  arise. 
Where  it  appeared  that  upon  some  gamekeepers  attempting  to  ap- 
prehend poachers,  the  latter  drew  np  in  a  line,  levelled  their  guns  at 
the  keepers,  said  they  would  shoot  them,  and  one  of  them  actually 
fired  and  wounded  one  of  the  keepers:  it  was  objected  that  as  this 
was  not  done  in  pursuance  of  the  common  design  of  the  poachers, 
but  was  entirely  beside  it,  that  perscm  alone  who  fired  the  shot  could 
be  conricted;  but  Vaughan,  B^  said  it  was  quite  dear  from  the 
evidence,  that  the  common  purpose  of  the  poachers  at  the  time  was 
to  attack  the  keepers;  all  pointed  their  guns  at  them,  and  one 
actually  fired;  all  were  therefore  equally  guilty;  if,  indeed,  any  one 
of  them  had  separated  himself  from  the  others,  in  such  a  manner  as 
to  indicate  a  wish  not  to  take  part  in  what  they  were  doing,  his 
case  would  tlien  admit  of  a  very  different  consideration  (6).  So, 
npon  an  indictment  of  three  persons  for  murder,  it  appeared  that 
some  gamekeepers  seized  two  of  the  prisoners  poaching,  who  after 
some  little  struggle  stood  still,  but  called  to  the  third  prisoner,  who 
then  came  up,  and  with  a  stick  shod  with  iron,  beat  the  keepers  on 
the  head,  killed  one  of  them,  and  rescued  the  two  other  prisoners  : 
Vanghan,  B.,  held  this  to  be  murder  in  all  (c).  And  where  a 
gamekeeper  and  his  assistant,  after  hearing  shots  fired  in  a  wood 
belonging  to  their  master,  saw  the  prisoners  come  in  a  direction 
from  it,  one  of  whom  had  a  gun ;  the  keeper  called  to  his  assistant 
to  take  care  of  the  gun,  and  the  assistunt  therefore  went  to  the  man 
who  had  the  gun,  gently  took  hold  of  it  near  the  lock,  and  took  off 
the  percussion  cap;  the  keeper  then  pretending  to  call  out  to  some 
other  person  to  oome  forward,  the  three  other  men  fell  upon  the 
keejMr  and  his  assistant,  knocked  them  down  and  they  became  in- 
sensible; when  the  keeper  came  to  himself,  all  the  prisoneis  were 
passing  him,  and  one  of  them  said,  "Dam  W,  weVe  done  'em  both,** 
and  having  passed  <ni  a  few  yards,  one  of  them  returned,  and  with 
some  instrument  he  had  in  his  hand,  he  gave  the  keeper  a  violent 
blow  on  the  leg,  which  cut  through  his  gaiter  and  wounded  him :  it 
was  objected,  that  as  only  one  of  them  had  given  the  blow  on  the 
leg,  he  alone  was  guilty:  but  the  judge  told  the  jury,  that  if  they 
thought  the  prisoners  were  acting  in  concert,  all  were  equally  guilty ; 
and  the  jury  found  them  all  guilty  {d). 

If  a  man  encourage  another  to  kill  himself,  and  be  present  at  the 

(a)  Plummer't  case,  Kel.  109.  ftp.  394. 

(6)  R,  v.  Etimeadt  et  at.,  Z  Car.  (d)  R.  v.  Warner  et  aL,  R.  &  M. 

&  P.  390.  880  ;  5  Car.  St  P.  525  ;  anti,  p.  23, 
(c)  R.  V.  Whiikomeeiai^Z  Car. 
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time  he  does  so,  he  will  be  principftl  in  the  marder  (a).  WRere  a 
msn  and  wmnan,  who  cohabited  together,  being  in  extreme  povertj, 
agreed  to  commit  ftoicide,  and  they  together  took  a  quautitj  of 
landanom,  of  which  th«  woman  died,  bnt  the  man  recovered :  the 
man  was  holden  gniltj  of  the  marder  of  the  woman,  and  con* 
▼icled  (6). 

There  may  be  csseS|  however,  in  which  the  degree  of  ^ilt  of 
principals  may  be  different  If  whilst  A.  and  B.  are  fighting,  C. 
Gome  np,  and  take  part  with  A.,  and  B.  is  killed,  this  would  be 
manslaughter  ouly  in  C.  (c),  murder  or  manslaughter  in  A.,  ac- 
cording as  his  killing  of  B.  was  of  malice  prepense  or  not.  But  if 
C.  nseid  any  unfair  adrantage,  as  if  he  struck  with  a  deadly  weapon, 
whilst  B.  was  nnarmed  or  the  Uke,  he  would  be  guilty  of  murder  (t/). 
Or  if  B.  were  an  officer  of  justice  in  the  due  execution  of  his  duty, 
both  A.  and  G.  wonld  be  guilty  of  murder  (e).  So,  if  A.  malici- 
oosly  intending  to  kill  B.,  take  his  servants  with  him,  without 
informing  them  of  his  purpose,  and  he  meet  B.  and  fight  with  him, 
and  A-'s  serrants  seeing  their  master  engaged  take  part  with  him, 
and  kill  B., — A.  is  gmlty  of  murder,  but  his  servants  of  man- 
slaughter  only  (/),  nnless  B.  were  an  officer  of  justice  at  the  time 
in  the  dne  exacntion  of  his  doty,  in  which  case  it  would  be  murder 
in  the  aerrants  also  (^).  But  where  A.  beat  B.,  a  constable,  and 
they  were  parted ;  then  C^  a  friend  of  A.,  fell  npon  the  cuudiuble, 
and  in  the  stmggle  killed  him,  but  A.  was  not  engaged  in  this, 
after  he  was  parted  from  B.:  Holt.  G.  J.,  and  Rokesby,  J.,  held  that 
this  was  marder  in  C.  alone,  and  A.  was  acquitted  {k).  So,  if  A. 
and  B.  on  a  sodden  quarrel,  fight,  and  G.,  having  malice  against 
B.,  come  up  and  assist  A.,  and  B.  is  killed,  this  is  manslaughter  in 
A^  murder  in  G.  (i).  So  if  A^  a  constable,  have  apprehended  B^ 
and  whilst  he  is  in  his  custody  C.  come  up,  and  in  rescuing  B.  he 
kill  A.,  this  will  be  murder  or  manslaughter  in  C.  acconling  to  cir- 
comstances,  and  in  B.  also,  if  he  took  part  in  it;  but  if  B.  took  no 
part  in  the  attack  of  C.  upon  A.,  he  is  not  guilty  of  any  offence  (i*). 
In  Tooley's  case  (l)  seven  of  the  judges  held  that  the  offence  of  C. 
in  killing  the  constable,  or  rather  his  assist&nt,  as  above  mentioned, 
was  manslaoghter;  five  were  of  opinion  that  it  was  murder;  and 
Mr.  Justice  Foster  states  it  as  his  opinion  that  it  was  murder  (m). 

AoKuoriea  hefort  the  /act^  An  accessory  before  the  fact  to 
murder,  is  one  who  counsels,  incites,  moves,  procures,  hires,  or  com- 
mauds  another  to  commit  it,  but  is  not  himself  present  aiding  or 


(a)  R.  V.  Dvaon,  R.  *  Ry.  fl23.  (g)  1  Hawk.  c.  31,  s.  57. 

(b)  B.  V.  AUson,  9  Car.  ft  P.  (A)  1  East,  P.  C.  296. 
418.  (i)  Id.  2»50. 

(c)  1  Hawk.  c.  31 ,  u.  35,  56.  (A)  Sir  Cbas.  Stanley's  case,  Kel. 
Id)  JL   V.  Langdem,  R.  A  Ry.  87. 

SS8.  (/)  2  Ld.  Raym.  1396. 

(e)  ]  Hawk,  c  31, 1.67.  (m)  Post.  3I2~3In;    see    alio 

(/)  Id.  1. 59 :  1  Hale,  449 1  It.  v.  Adey's  caie,  I  Leacb,  'iU6 ;  1  Hawk. 

Baitbtirt  tt  al,  Plowd.  97.  c  31, 1.60,  eomi. 
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abetting  in  the  commisaion  of  it  And  he  maj  do  it  through 
the  intervention  of  a  third  party.  If  A.  bid  his  servant  hire  some- 
body, no  matter  whom,  to  marder  B.,  and  famish  him  with  money 
for  that  purpose ;  and  the  servant  procure  C,  a  person  whom  A. 
never  saw  or  heard  of  to  do  it :  A.,  who  is  manifestly  the  first 
mover  and  contriver  of  the  murder,  is  accessory  before  the  fiict; 
for  he  who  procures  a  felony  to  be  committed,  is  a  felon:  if  present, 
he  is  a  principal;  if  absent,  an  accessory  before  the  fact  (a).  And 
if  A.  command  B.  to  beat  C,  and  B.  beats  him  so  that  he  dies,  B. 
is  guilty  of  murder  as  principal,  and  A.  as  accessory;  for  he  who  in 
anywise  commands  or  counsels  another  to  commit  an  unlawful  act, 
is  accessory  to  all  that  ensues  upon  it,  but  is  not  accessory  to  anj- 
thing  distinct  finom  it  (6).  And  if  there  be  some  variance  between 
the  advice  or  command  and  the  execution  of  it,  it  is  immaterial,  pro- 
vided it  be  the  same  in  substance:  as  if  a  person  advise  a  man  to 
kill  another  in  the  day,  and  he  kills  him  in  the  night,— >  or  to  kill 
him  in  the  fields,  and  he  kills  him  in  the  town, — or  to  poison  him, 
and  he  stabs  or  idioots  him : — in  these  cases  he  is  as  mudi  an  acces- 
sory, as  if  his  advice  or  command  had  been  stricUy  pursued  (e). 
But  if  the  execution  vary  in  substance  from  the  advice  or  command, 
— as  if  a  man  advise  another  to  kill  A.,  and  he  kill  B. — in  this 
case  the  party  who  advised  or  commanded,  cannot  be  deemed  an 
accessory  before  the  fact  to  the  felony  actually  committed  (d). 

There  can  be  no  accessory  before  the  fact  in  manslaughter;  for 
that  offence,  in  its  nature  cannot  be  premeditated  (e).  And  there- 
fore if  A.  be  indicted  for  murder,  and  B.  as  accessory  before  the 
fiu;t,— if  A.  be  found  guilty  of  manslaughter  merely,  B.  must  be 
discharged. 

The  punishment  of  accessory  before  the  fact  to  murder,  is  death. 

Acceasoriet  afier  tht  /act]  There  may  be  accessories  after  the 
fact,  both  in  murder  and  numslaughter  {g). 

Accessories  after  the  fact  in  murder,  are  punishable  with  penal 
servitude  for  Ufe^  or  not  less  than  ihrw  years, — or  imprisonment 
with  or  without  hard  labour  for  not  more  than  tmo  years  (A). 

Accessories  after  the  fact  in  manslaughter,  are  punishable  with 
imprisonmenty  with  or  without  hard  labour,  for  not  more  than  t\Do 
years  (t). 


oiibnces  LXVIII.  All  indictable  offences  mentioned  in 

juriMiiction    this  Act  which   shall  be  committed  within  the 


(ir)  Per  Foster,  J.,  in  the  case  of  s.  2. 

MacDaniel  et  aU,  Foit.  12ft.  131.  (/)  R.  w.  Oretnacre.  8  Car.  &  P. 

(ft)  4  Bl.  Com.  37.  85. 

Ic)  9  Hawk.  c.  29,  s.  20.  (g)  Anti,  tecU  67. 

Id)  Id.  I.  21.  (I)  Id. 
{e)  1  Hale,  616 )  S  Hawk.  c.  W, 
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jurisdiction  of  the  Admiral tj  of  England  or  Ire-  orth^ 
land  shall  be  deemed  to  be  offences  of  the  same  *"  ^  ^' 
nature  and  liable  to  the  same  punishments  as  if 
thej  had  been  committed  upon  the  land  in  England 
or  Ireland,  and  maj  be  dealt  with,  inquired  of, 
tried,  and  determined  in  anj  county  or  place  in 
England  or  Ireland  in  which  the  offender  shall  be 
apprehended  or  be  in  custody,  in  the  same  manner 
in  all  respects  as  if  thej  had  been  actually  com- 
mitted in  that  county  or  place  ;  and  in  any  indict- 
ment for  any  such  offence,  or  for  being  an  acces- 
sory to  such  an  offepce,  the  venue  in  the  margin 
shall  be  the  same  as  if  the  offence  had  been  com- 
mitted in  such  county  or  place,  and  the  offence  shall 
be  averred  to  have  been  committed  '*  on  the  high 
seas  :**  provided  that  nothing  herein  contained 
shall  alter  or  affect  any  of  the  laws  relating  to  the 
government  of  her  Majesty's  land  or  naval  forces. 

LXIX.  Whenever  imprisonment,  with  or  with-  Hard 
out  hard  labour,  may  be  awarded  for  any  indict-       "^* 
able  offence  under  this  Act,  the  Court  may  sen- 
tence the  offender  to  be  imprisoned,  or  to  be  im- 
prisoned and  kept  to  hard  labour,  in  the  common 
gaol  or  house  of  correction. 

LXX.  Whenever  solitary  confinement  may  be  solitary 
awarded  for  any  offence  under  this  Act,  the  Court  and  whip- 
may  direct  the  offender  to  be  kept  in  solitary  con-  '  °'' 
finement  for  any  portion  or  portions  of  any  impri- 
sonment, or  of  any  imprisonment  with  hard  labour, 
which  the  Court  may  award,  not  exceeding  one 
month  at  any  one  time,  and  not  exceeding  three 
months  in  any  one  year ;  and  whenever  whipping 
may  be  awarded  for  any  offence  under  this  Act, 
the  Court  may  sentence  the  offender  to  be  once 
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privaielj  whipped,  and  the  number  of  strokes  and 
the  instrument  with  which  thej  shall  be  inflicted 
shall  be  specified  bj  the  Court  in  the  sentence. 

LXXI.  Whenever  any  person  shall  be  convicted 
of  any  indictable  misdemeanor  punishable  under 
this  Act,  the  Court  maj,  if  it  shall  think  fit,  in 
addition  to  or  in  lieu  of  any  punishment  bj  this 
Act  authorised,  fine  the  offender,  and  require  him 
to  enter  into  his  own  recognisances,  and  to  find 
sureties,  both  or  either,  for  keeping  the  peace  and 
being  of  good  behaviour;  and  in  case  of  anj  felonj 
punishable  under  this  Act  otherwise  than  with 
death  the  Court  maj,  if  it  shall  think  fit,  require 
the  offender  to  enter  into  his  own  recognisances 
and  to  find  sureties,  both  or  either,  for  keeping  the 
peace,  in  addition  to  anj  punishment  bj  this  Act 
authorised ;  provided  that  no  person  shall  be  im- 
prisoned for  not  finding  sureties  under  this  clause 
for  any  period  exceeding  one  year. 

LXXII.  No  summary  conviction  under  this  Act 
shall  be  quashed  for  want  of  form,  or  be  removed 
by  certiorari  into  any  of  her  Majesty's  Superior 
Courts  of  Record ;  and  no  warrant  of  commitment 
shall  be  held  void  by  reason  of  any  defect  therein, 
provided  it  be  therein  alleged  that  the  party  has 
been  convicted,  and  there  be  a  good  and  valid  con<» 
viction  to  sustain  the  same. 

LXXI II.  Where  any  complaint  shall  be  made 
of  any  offence  against  section  twenty-six  of  this 
Act,  or  of  any  bodily  injury  inflicted  upon  any 
person  under  the  age  of  sixteen  years,  for  which 
the  party  committing  it  is  liable  to  be  indicted, 
and  the  circumstances  of  which  offence  amount, 
in  point  of  law,  to  a  felony,  or  an  attempt  to  com^ 
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mit  a  felony,  or  an  assault  with  intent  to  commit  a 
felony,  and  two  justices  of  the  peace  before  whom 
such  complaint  is  heard  shall  certify  under  their 
hands  that  it  is  necessary  for  the  purposes  of  public 
justice  that  the  prosecution  should  be  conducted 
by  the  guardians  of  the  union  or  place,  or,  where 
there  are  no  guardians,  by  the  overseers  of  the 
poor  of  the  place,  in  which  the  offence  shall  be 
charged  to  have  been  committed,  such  guardians 
or  overseers,  as  the  case  may  be,  upon  personal 
service  of  such  certificate  or  a  duplicate  thereof 
upon  the  clerk  of  such  guardians  or  upon  any  one 
of  such  overseers,  shall  conduct  the  prosecution, 
and  shall  pay  the  costs  reasonably  and  properly 
incurred  by  them  therein  (so  far  as  the  same  shall 
not  be  allowed  to  them  under  any  order  of  any 
court)  out  of  the  common  fund  of  the  union,  or 
out  of  the  funds  in  the  hands  of  the  guardians  or 
overseers,  as  the  case  may  be ;  and,  where  there 
is  a  board  of  guardians,  the  clerk  or  some  other 
officer  of  the  union  or  place,  and,  where  there  is 
no  board  of  guardians,  one  of  the  overseers  of  the 
poor  may,  if  such  justices  think  it  necessary  for 
the  purposes  of  public  justice,  be  bound  over  to 
prosecute. 
LXXI V.  Where  any  person  shall  be  convicted  on  a  con- 

.     •,.  /»  1  11  .«  miction  for 

on  any  mdictment  oi  any  assault,  whether  with  or  Avsaait;  in 
without  battery  and  wounding,  or  either  of  them,  the  offender 
such  person  may,  if  the  Court  think  fit,  in  addition       ^ 
to  any  sentence  which  the  Court  may  deem  proper 
for  the  ofience,  be  adjudged  to  pay  to  the  prose- 
cutor his  actual  and  necessary  costs  and  expenses 
of  the  prosecution,  and  such  moderate  allowance 
for  the  loss  of  time  as  the  Court  shall  by  affidavit 
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or  other  inquiry  and  examination  ascertain  to  be 
reasonable;  and,  unless  the  sum  so  awarded  shall 
be  sooner  paid,  the  offender  shall  be  imprisoned  for 
anj  term  the  Court  shall  award,  not  exceeding 
three  months,  in  addition  to  the  term  of  imprison- 
ment (if  anj)  to  which  the  offender  maj  be  sen- 
tenced for  the  offence. 

LXXY.  The  Court  maj,  hj  warrant  under  hand 
and  seal,  order  such  sum  as  shall  be  so  awarded  to 
be  levied  bj  distress  and  sale  of  the  goods  and 
chattels  of  the  offender,  and  paid  to  the  prosecutor, 
and  that  the  surplus,  if  any,  arising  from  such  sale, 
shall  be  paid  to  the  owner ;  and  in  case  such  sum 
shall  be  so  levied  the  imprisonment  awarded  until 
payment  of  such  sum  shall  thereupon  cease. 

LXXVI.  Every  offence  hereby  made  punishable 
on  summary  conviction  may  be  prosecuted  in 
England  in  the  manner  directed  by  the  Act  of  the 
session  holden  in  the  eleventh  and  twelfth  years  of 
Queen  Victoria,  chapter  forty-three,  and  may  be 
prosecuted  in  Ireland  before  two  or  more  justices 
of  the  peace,  or  one  metropolitan  or  stipendiary 
magistrate,  in  the  manner  directed  by  the  Act  of 
the  session,  holden  in  the  fourteenth  and  fifteenth 
years  of  Queen  Victoria,  chapter  ninety-three,  or 
in  such  other  manner  as  may  be  directed  by  any 
Act  that  may  be  passed  for  like  purposes ;  and  all 
provisions  contained  in  the  said  Acts  shall  be  ap- 
plicable to  such  prosecutions  in  the  same  manner 
as  if  they  were  incorporated  in  this  Act :  Provided 
that  nothing  in  this  Act  contained  shall  in  any 
manner  alter  or  affect  any  enactment  now  in  force 
relating  to  procedure,  in  the  case  of  any  offence 
punishable  on  summary  conyictioD,  within  the  city 
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of  London  or  tlie  metropolitan  police  district,  or  the 
recovery  or  application  of  any  penalty  or  forfeiture 
for  any  such  offence. 

LXXVII.  The  Court  before  which  any  misde-  The  coiti  of 
meanor  indictable  under  the  provisions  of  this  Act 
shall  be  prosecuted  or  tried  may  allow  the  costs  of 
the  prosecution  in  the  same  manner  as  in  cases  of 
felony ;  and  every  order  for  the  payment  of  such 
costs  shall  be  made  out,  and  the  sum  of  money 
mentioned  therein  paid  and  repaid,  upon  the  same 
terms  and  in  the  same  manner  in  all  respects  as  in 
cases  of  felony. 

LXXVIII.  Nothing  in  this  Act  contained  shall  Act  not  to 
extend  to  Scotland,  except  as  herein-before  other-  scoujuid. 
wise  expressly  provided. 

LXXIX.   This  Act  shall  commence  and  take  commence, 
effect  on  the  first  day  of  November  One  thousand 
eight  hundred  and  sixty-one. 
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PART   I. 


SECT.  IL    LARCENY  AND  OFFENCES  OF 

THAT  NATURE. 


StaL  24  ^  25  Vict  c.  96. 

An  Act  to  consolidate  and  amend  the  Statute  Law 
of  England  and  Ireland  relating  to  Larceny 
and  other  similar  Offences,     [pth  Aug.  1861. 

InterpreUUion  clauses^  p.  142. 
Lorcemf  generaRy^  p.  144. 

Simple  ZAroeny,  p.  144. 

Larceny  hy  Bailee^  p.  144. 

PunishmerU  of  Larceny ^  p.  144. 

Indictment^  p.  171. 

Evidence,  p.  171. 

Larceny  after  a  ConoicHonfor  Fehny,  p.  176. 

Larcei^  after  a  Conviction  of  Misdemeanor  y  p.  176. 

Larceny  after  Two  summary  ConvictionSf  p.  177. 

3bareeii3r  of  ilnlmaU,  p.  178. 

Stealing  Horses^  Cows^  Sheep,  ^.,  p.  178. 

Killing  Animals,  with  intent  to  steal,  p.  182. 

Stealing  Deer  in  an  unindosed  part  of  a  Forest,    Second 

Offence,  p.  183. 
Stealing  Deer  in  inclosed  Land,  p.  185. 
Suspected  persons  in  possession  of  Venison,  ^.    Penalty, 

p.  186. 
Setting  Engines  for  taking  Deer,   or  pulling  down  Park 

Fences,  p.  187. 
Deer  Keepers  may  seiee  Guns,  4^,  resisting  them,  p.  187. 
Killing  Hares  or  Rabbits  tn  a  Warren,  p.  188. 
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Stealing  Dogi,  Second  Offence,  p.  189. 

Pouettion  of  Stolen  Doge,  Second  Offence,  p.  190. 

TaJang  Moneg  to  restore  Doge,  p.  190. 

Stealing   Beatte  or  Birds  hqtt  confined.  Second  Offence, 

p.  190. 
Persons /onnd  in  possession  of  mcA  BeastM  or  Birds,  p.  191. 
KUUng  Pigeons,  p.  192. 
Taking  Fuk  in  Water  belonging  to  a  DweJUng-house,  ortna 

priwUe  fishery,  p.  192. 
The  Tackle  qf  Fishers  mag  he  seized,  p.  194. 
Stealing  or  Dredging  for  Oysters,  p.  194. 

ZAToeny  of  IVMtten  ZlistnimeBtii  p.  196. 

Bonds,  Bills,  Notes,  4c.,  p.  196. 

Deeds,  fc,  relating  to  Rial  Property,  p.  199. 

TFiOf,  p.201. 

Records,  fc,  p.  202. 

Aareeny  of  ftainvs  attaebod  to  &ana«  p.  204. 

MeUd,  Glass,  Wood,  ^,,  fixed  to  House  or  Land,  p.  204. 

Trees  in  Pleasure  Grounds,  4^.,  p.  206. 

Trees,  Shrubs,  ^.,  wheresoever  growing,  p.  208. 

Live  or  Dead  Fence,  Stile  or  Gate,  Second  Offence,  p.  209. 

Suspected persont  inposseasion  of  Tree,  Fence,  ^c,  p.  210. 

Fruit  or  Vegetables  in  a  Garden,  Second  Offence,  p.  210. 

FruU  or  Vegetables  not  in  Gardens,  p.  211. 

Aareony  flrom  llClneSf  p.  212. 

Ore  ofMeUd,  Coal,  4c,,  p.  212. 

Miners  removing  Ore,  with  Intent  to  Defraud,  p.  213. 

larceny  flrom  the  PorsoBp  p.  214. 

Robbery,  or  stealing  from  the  Person,  p.  214. 

On  trial  for  RoUery,  the  Jury  may  convict  of  em  Assault 
with  Intent  to  rob,  p.  221. 

Assault  with  Intent  to  rob,  p.  222. 

Robbery  or  Assault  by  a  person  armed,  or  by  two  or  more, 
or  Robbery  and  wountUng,  p.  224. 

Letter  demanding  Money,  4c.,  with  Menaces^  p.  225. 

Demasyding  Money,  ^c,  wUh  Menaces,  or  by  Force,  with  In- 
tent to  steal,  p.  228. 

Letter  threatening  to  accuse  of  Crime,  with  Intent  to 
extort,  p.  229. 

Accusing,  or  threatening  to  accuse,  with  Intent  to  extort, 
p.  232. 

Inducing  a  person  by  Violence  or  Threats  to  execute  Deeds, 
4e.,  with  Intent  to  defraud,  p.  234. 

InauUerial  from  whom  the  Threats  proceed,  p.  234. 
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Saerilev««  Siirglai7  and  Hovae-bVMiklafff  p.  Sa5. 

Breaking  and  entering  a  Ckurch  or  Chapel  and  tUaUng^ 

p.  235. 
Burglary  fly  hreaikmg  oirf,  p.  237. 
Bvrgfarg^  p.  239. 
What  ImUdmg  wUhm  the  curtilage  shall  he  deemed  part  of 

the  DweUmg-hoiuej  p.  252. 
Entering  a  DweUing'houte  at  Night,  wiA  Intent  to  commit 

FeUmg,  p.  252. 
Breaking  tnio  Building  within  the  eurtUage,  and  committing 

Fehmg,  p.  253. 
Breaking  into  House,  Shop,  Warehoute,  and   committing 

Felong,  p.  256. 
Housebreaking,  ^.,  vfith  Intent  to  commit  Felony,  p.  258. 
Being  armed,  with  Intent  to  break  and  enter  a  House  in  the 

Night,  p.  258. 
The  like  ajler  a  previous  Conviction  for  Felony,  p.  260. 

lAToaay  IB  tlia  HoQsag  p.  260. 

Stealing  in  a  Dwelling-house  to  the  tfolue  of  5t,  p.  260. 
Stealing  in  a  DwelUng-lwuse  with  Menaces,  p.  263. 
Stealing  Goods  in  process  qf  manufacinire,  p.  264. 

Kareeny  fkwm  SlitpSf  "Whmsf^  Jio.*  p^  265. 

SteaUngfrom  Ships,  Docks,  Wharfs,  ^.,  p.  265. 
Stealing  from  Ship  in  Distress  or  wrecked,  p.  268. 
Having  possession  of  shipwrecked  Goods,  p.  269. 
Offering  Mpwrecked  Goods  for  Sale,  p.  270. 

Ksreeny  or  BmbesXlamant  by  Clarks,  SerraatSt  or 
persons  la  tba  PabUo  Sarvioa*  p.  271. 

Larceny  by  Clerks  or  Servants,  p.  271. 

EmbexzUment  by  Clerks  or  Servants,  p.  275. 

Larceny  by  persons  in  the  Queen's  service  or  by  the  Police, 
p.  287. 

Embealement  hy  persons  in  the  Queen^s  service  or  by  the 
Police,  pu  288. 

Indictment,  p.  290. 

If  upon  trial  for  Embezdement  it  turn  out  to  be  Larceny, 
Defendant  not  to  be  acquitted;  and  vice  versd,  p.  291. 

Embezdement  by  Officers  of  the  Bank  of  England  or  Ire- 
land, pL  292. 

kftreenytiy  Tanaata  or  Irfidfors,  p.  292. 

Tenant  or  lodger  stealing  Chattel  or  Fixture  let  to  hire  to 
him,  p.  292. 
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Vrauds  by  AffantSf  BankerSf  or  VaotoM,  p.  293. 

Agentf  Banker,  fc.,  embezzling  Moneg  or  SecuriiieSf  ^c, 
ExcepHont,  p.  293. 

BankerSj  4^.,  Ming  Property  eiUruHed  to  them,  p.  295. 

Frauda  hypenont  entruited  to  sell  Properly ^  p.  296. 

Factore  getting  Advances  on  Property  of  their  Principals^ 
p.  296. 

D^ition  of  terms  under  this  head,  p.  297. 

Trustees  fnxudulenily  disposing  of  Property,  p.  299. 

JHreetorSt  ^.,  of  any  Body  Corporate  or  public  Company 
fraudulently  appropriiamg  Property,  p.  300. 

Or  heeping  frauSdeni  Accounts,  p.  300. 

Or  untfuUy  destroying  Books,  ^.,  p.  300. 

Or  publishing  fraudulent  Statements,  p.  301. 

Compulsory  Disclosure  not  to  subject  to  Prosecution,  p.  301. 

Conviction  not  to  affect  any  Remedy  at  Lcuo  or  in  E^ity, 
p.  302. 

Misdemeanor  in  the  last  12  Sections  not  to  he  tried  at  Ses- 
sions, p.  302. 

rcosa  Vreteaoeft*  ^  302. 

False  Pretences,  p.  302. 

The  like,  where  tAe  Money  is  to  be  paid  to  another,  p.  303. 

Inducing  persons  by  Fraud  to  execute  Deeds,  ^.,  p.  313. 

SeoelTlBff  Stolen  Oooda*  p.  313. 

'  Receiving  where  the  Principal  is  guHty  of  Febny,  p.  313. 

Indictment  for  stealing  and  receiving,  p.  319. 

Several  Receivers  may  be  included  tn  the  same  Indictment, 
p.  321. 

On  such  Indictments  persons  may  he  convicted  of  sqKtrately 
receiving,  p.  321. 

Receiving,  where  the  Principal  is  guiUy  qf  a  Misdemetmor, 
p.  322. 

Receiver,  where  triable,  p.  323. 

Receivers,  where  the  original  Offence  is  punishable  on  sum- 
mary conviction,  p.  323. 

Principals  m  the  second  degree  and  Accessories,  p.  324. 

Ahettors  m  Offences  punishable  on  summary  conviction, 
p.  324. 

Xostoratton  of  Stolen  PropertsTf  p*  325. 

The  Owner,  on  prosecuting  the  Thirf  or  Receiver,  to  have 

Rettiiution,  p.  325. 
Taking  a  Reward  for  helping  to  stolen  Goods,  p.  325. 
Advertising  a  Reward  for  the  return  of  stolen  Property, 

p.  326. 
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Apprebension  of  Offanaars*  p.  327. 

Apprehension  of  Offender*^  p.  327. 

Apprehension  of  a  person  loitering  by  Night,  suspected  of 
Felony,  p.  327. 


€3oiiTlottoiiSv  p.  328. 

Compelling  the  appearance  of  persons  punishable  on  sum* 

vuiry  conviction^  p.  328. 
Application  of  Penalties,  p.  328. 
Committal  of  persons  summarily  convicted,  p.  329. 
Discharge  of  Offender ,  in  what  Cases,  p.  330. 
Summary  conmcUon  a  bar  to  other  Proceedings,  p.  330. 
Appeal,  p.  330. 
No  certiorari,  p.  332. 

Conviction  to  be  returned  to  Quarter  Sessions,  p.  333. 
Venue,  ^.  in  actions  for  anything  done  under  this  Act,  p.  333. 


f  p.  334. 

Stealer  of  Property  in  one  part  of  the  United  Kingdom,  having 

it  in  another,  may  be  tried  in  the  latter,  p.  .334. 
Offences  tcithin  the  Jurisdiction  of  the  Admiralty,  p.  335. 
Form  of  Indictment  for  a  subsequent  Offence,  p.  335. 
Fine  and  Sureties  for  the  Peace,  p.  337. 
Hard  Labour,  p.  337. 

Solitary  Confnement  and  Whipping,  p.  337. 
Summary  proceedings,  hoia,  p.  338. 
Costs  of  Prosecution,  p.  339. 
Act  not  to  extend  to  Scotland,  p.  339. 
Commencement  of  the  Act,  p.  339. 

Aajreeny  Aot.     Znterpretatlon  ClausaSv  P*  ^^2* 

Document  of  Title  to  Goods,  p.  142. 
Document  of  Title  to  Lands,  p.  142. 
Trustee,  p.  142. 
Valuable  Security,  p.  143. 
Property,  ;p.  143. 
Night,  p.  143. 


Whereas  it  is  expedient  to  consolidate  and  amend 
the  Statute  Law  of  England  and  Ireland  relating 
to  larceny  and  other  similar  offences :  Be  it 
enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  pre- 
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InterpreU- 
t<on  of 
Terms  I 

"Document 
of  Title  to 
Goods:** 


**  Document 
of  Title  to. 
Lands:" 


••Trustee:" 


sent  Parliament  assembled,  and  bj  the  authority 
of  the  same,  as  follows :— - 

L  In  the  interpretation  of  this  Act : 

The  term  "  Document  of  Title  to  Goods  *•  shall 
include  anj  bill  of  lading,  India  warrant, 
dock  warrant,  warehouse  keeper's  certificate, 
warrant  or  order  for  the  deliverj  or  transfer 
of  anj  goods  or  valuable  thing,  bought  and 
sold  note,  or  any  other  document  used  in  the 
ordinary  course  of  business  as  proof  of  the 
possession  or  control  of  goods,  or  authorising 
or  purporting  to  authorise,  either  by  indorse* 
ment  or  by  delivery,  the  possessor  of  such 
document  to  transfer  or  receive  any  goods 
thereby  represented  or  therein  mentioned  or 
referred  to : 

The  term  "  Document  of  Title  to  Lands  "  shall 
include  any  deed,  map,  paper,  or  parchment, 
written  or  printed,  or  partly  written  and 
partly  printed,  being  or  containing  evidence 
of  the  title,  or  any  part  of  the  title,  to  any 
real  estate,  or  to  any  interest  in  or  out  of  any 
real  estate : 

The  term  ''  Trustee "  shall  mean  a  trustee  on 
some  express  trust  created  by  some  deed,  will, 
or  instrument  in  writing,  and  shall  include 
the  heir,  or  personal  representative,  of  any 
such  trustee,  and  any  other  person  upon  or  to 
whom  the  duty  of  such  trust  shall  have  de- 
volved or  come,  and  also  an  executor  and 
administrator,  and  an  official  manager,  assig- 
nee, liquidator,  or  other  like  officer  acting 
under  any  present  or  future  Act  relating  to 
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joint  stock  companies;  bankruptcy,  or  insol- 
vency : 

The  term  "Valuable  Security'*  shall  include " vtioaw^^ 
any  order,  exchequer  acquittance,  or  other 
secarity  whatsoever  entitling  or  evidencing 
the  title  of  any  person  or  body  corporate  to 
any  share  or  interest  in  any  public  stock  or 
fund,  whether  of  the  United  Kingdom,  or  of 
Great  Britain  or  of  Ireland,  or  of  any  foreign 
state,  or  in  any  fund  of  any  body  corporate, 
company,  or  society,  whether  within  the 
United  Kingdom  or  in  any  foreign  state  or 
country,  or  to  any  deposit  in  any  bank,  and 
shall  also  include  any  debenture^  deed,  bond, 
bill,  note,  warrant,  order,  or  other  security 
whatsoever  for  money  or  for  payment  of 
money,  whether  of  the  United  Kingdom,  or 
of  Great  Britain,  or  of  Ireland,  or  of  any 
foreign  state,  and  any  document  of  title  to 
lands  or  goods  as  herein-before  defined : 

The  term  "Property"  shall  include  every  de- "Property." 
scription  of  real  and  personal  property,  money, 
debts,  and  legacies,  and  all  deeds  and  instru- 
ments relating  to  or  evidencing  the  title  or 
right  to  any  property,  or  giving  a  right  to  re* 
cover  or  receive  any  money  or  goods,  and 
shall  also  include,  not  only  such  property  as 
shall  have  been  originally  in  the  possession  or 
under  the  control  of  any  party,  but  also  any 
property  into  or  for  which  the  same  may  have 
been  converted  or  exchanged,  and  any  thing 
acquired  by  such  conversion  or  exchange, 
whether  immediately  or  otherwise : 

For  the  purposes  of  this  Act,  the  night  shall  be  "  Nighi." 
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Larceny 
generally. 


Larceny  by 
Bailee. 


deemed  to  commence  at  nine  of  the  clock  in 
the  evening  of  each  day,  and  to  conclude  at 
six  of  the  clock  in  the  morning  of  the  next 
succeeding  day. 

II.  Every  larceny,  whatever  be  the  value  of  the 
property  stolen,  shall  be  deemed  to  be  of  the  same 
nature,  and  shall  be  subject  to  the  same  incidents 
in  all  respects  as  grand  larceny  was  before  the 
twenty-first  day  of  June  one  thousand  eight 
hundred  and  twenty-seven  ;  and  every  court  whose 
power  as  to  the  trial  of  larceny  was  before  that 
time  limited  to  petty  larceny  shall  have  power  to 
try  every  case  of  larceny,  the  punishment  of  which 
cannot  exceed  the  punishment  herein-after  men- 
tioned for  simple  larceny,  and  also  to  try  all  acces- 
sories to  such  larceny. 

III.  Whosoever,  being  a  bailee  of  any  chattel, 
money,  or  valuable  security,  shall  fraudulently 
take  or  convert  the  same  to  his  own  use  or  the  use 
of  any  person  other  than  the  owner  thereof, 
although  he  shall  not  break  bulk  or  otherwise  de- 
termine the  bailment,  shall  be  guilty  of  larceny, 
and  may  be  convicted  thereof  upon  an  indictment 
for  larceny;  but  this  section  shall  not  extend  to 
any  offence  punishable  on  summary  conviction. 

Punishment       IV,  Whosocvcr  shall  be  convicted  of  simple  lar- 
ceny, or  of  any  felony  hereby  made  punishable 
like  simple  larceny,   shall  (except  in  the  ctises 
herein-after  otherwise  provided  for)  be  liable,  at 
the  discretion  of  the  Court,  to  be  kept  in  penal 
servitude  for  the  term  of  three  years,  or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  and,  if  a  male  under  the  age 
of  sixteen  years,  with  or  without  whipping. 
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KOTB. 

^  Larceoj  ia  an  ofienoe  at  oommoi  law;  the  statute  merelv  as- 
sipu  the  panishmeDt  Simple  larcenj  at  commoD  hiir  is  —  the 
taking—and  cairjin^  awar— -of  the  personal  floods  of  aDother — ^ 
any  value — a^nst  the  will  or  without  the  consent  of  the  owner — 
^thoat  anj  bona  fide  claim  of  right— with  a  felooioos  intent.  In 
this  order  I  shall  now  consider  iL 

The  tciimg.']  The  taking  in  larcenj,  is  either  actoal  or  con- 
structive :  actnal,  where  the  partj  actnallj  gets  the  goods  out  of 
the  possession  of  the  owner  or  his  bailee,  intito  domino^  bj  force  or 
bj  stealth,  or  the  Kke,  npon  which  it  is  not  necessary  to  make  anj 
further  observation;  constructive,  where  he  obtains  po^es^ion  of 
them  by  some  trick  or  artifice,  or  the  like,  not  having  the  effect  of 
transferring  the  right  of  property,  but  the  pos&ession  only,  having  at 
the  time  a  felonious  intent  to  convert  them  to  his  own  use,  or  to 
deprive  the  owner  of  them.  This  part  of  the  subject  it  is  necessary 
to  consider  at  some  length,  from  its  great  importance  in  evidence. 
A  constructive  taking,  is,  where  a  man,  with  a  felonious  intent  to 
convert  goods  to  his  own  use,  or  to  deprive  the  owner  whollj  of 
them,  obtains  possessaon  of  them  by  some  trick  or  artifice  or  the 
like  —  by  which  he  acquires  the  possession  only,  but  which  has  not 
the  effect  of  transferring  any  right  of  property  in  the  goods  from 
the  owner  to  the  party  who  has  thus  obtained  possession  of  them;  if 
a  right  of  property  pass,  the  offence  is  not  larceny,  but  the  obtaining 
of  goods  under  false  pretences.  This  distinction  b  strongly  exem- 
plified by  the  following  cases: — 

Davenport  was  indicted  for  larceny,  in  stealing  two  silver  cream 
ewers  from  the  prosecutor,  a  silversmith ;  he  was  formerly  servant 
to  a  gentleman,  who  dealt  with  the  prosecutor;  some  time  after  he 
left  this  gentleman's  service,  he  called  at  the  prosecutor's  shop,  and 
saying  that  his  master  (meaning  the  gentleman  whose  service  he 
haid  left)  wanted  a  nlver  cream  ewer,  desired  the  prosecutor  to  give 
it  to  him,  and  put  it  down  to  his  master's  account;  the  prot^ecutor 
gave  him  two  ewers,  in  order  that  his  master  might  select  that 
which  he  liked  best;  the  prisoner  took  both,  sold  them,  and  ab- 
sconded :  the  prosecutor  at  the  trial  swore  that  he  did  not  charge 
his  customer  with  these  cream  ewers,  nor  did  he  intend  to  charge 
him  with  either,  nntil  he  should  have  first  ascertained  which  of 
them  he  would  have  chosen ;  it  was  objected  for  the  defendant,  that 
this  amounted  merely  to  the  obtaining  of  goods  by  false  pretences, 
msd  not  to  larceny;  but  Bayley,  J.,  held,  that  as  the  prosecutor 
had  parted  with  the  possession  only,  and  not  the  right  of  property, 
the  offence  was  larceny;  if  indeed  he  had  sent  but  one  cream  ewer, 
in  the  execution  of  the  pretended  order,  and  had  charged  the  cus- 
tomer with  it,  it  would  have  been  otherwise  (a).  In  a  case  simi- 
larly circumstanced,  but  where  the  person  in  whoee  name  the  goods 

(a)  B.  V.  Dma^ortt  cor.  Bajley,  J^  NewcaiUe  Spring  Assises,  1826. 
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were  obtained  was  not  called  as  a  witness,  nor  was  there  any 
evidence  that  she  had  nut  sent  the  prisoner  for  the  goods:  Patteson, 
J.,  held  that  on  that  accoant  the  prisoner  should  be  acquitted ;  for 
non  conttat  but  that  the  prisoner  had  been  sent  for  the  goods,  as 
she  had  stated,  and  had  delivered  them  to  the  person  who  sent  her 
(a).     The  substance  of  this  last  decision  is,  that  the  pretence  hj 
which  goods  hare  been  obtuned,  must  be  proved  to  be  false,  in  lar- 
ceny, in  the  same  manner  as  npon  an  indictment  for  obtaining  them 
by  fiiilse  pretences.     So,  where  it  appeared  that  a  servant  of  the 
prosecutor,  being  sent  to  a  fair  with  some  oxen,  to  sell  them  for 
ready  money,  the  prisoner  bargained  with  him,  and  desired  him  to 
go  to  the  inn,  and  he  would  pay  him  for  them ;  he  went  accordingly 
to  the  inn,  but  the  prisoner  never  came;  and  npon  his  going  back 
to  the  fisir,  he  found  that  the  oxen  were  gone;  the  prisoner  had 
taken  them,  and  sold  some  of  them :  npon  the  trial  of  the  prisoner, 
as  for  larceny,  these  facts  were  proved,  and  the  servant  in  his  evi- 
dence said  that  he  would  not  have  delivered  the  oxen  until  he  was 
paid:  the  jury  being  of  o|Hnion  that  the  prisoner  never  meant  to 
have  paid  for  the  oxen,  found  him  guilty ;  and  the  judges  after- 
wards held  the  conviction  to  be  right  (fr).     So,  when  the  prisoner, 
nnder  pretence  of  buying  four  cavks  of  bristles,  obtained  a  delivery 
order  to  a  wharfinger  for  them,  undertaking  to  pay  cash  for  them 
before  they  should  be  taken  out  of  the  cart  at  his  door;  but  instead 
of  taking  them  to  hu  house  or  shop,  be  had  them  taken  to  a  ware- 
house in  a  different  direction,  and  endeavoured  to  sell  them :  the 
jury  having  found  that  the  prisoner  had  no  real  intention  of  buying 
the  goods,  but  merely  to  get  them  by  fraud  from  the  owner,  the 
judge  held  this  to  be  larceny  (e).     So,  where  npon  an  indictment 
for  larceny,  it  appeared  that  the  priscoer  onlered  the  articles,  men- 
tioned in  the  indictment,  of  a  tradesman,  and  desired  them  to  be 
sent  at  a  certain  hour  to  the  coach  office,  and  he  should  pay  for 
them ;  the  tradesman  took  the  goods,  packed  in  a  case,  and  there 
met  the  prisoner,  who  pretended  tliat  a  friend  from  whom  he  was  to 
receive  Uie  money  had  not  come;  he  said  he  was  to  receive  200t 
from  his  friend  at  Tom's  Coffee  house,  at  seven  o'clock  that  evening, 
and  appmnted  with  the  tradesman  to  meet  him  there  at  that  time; 
and  it  was  agreed  that  in  the  mean  time  the  goods  should  be  left 
with  the  book-keeper  at  the  coach  office,  the  prisoner  saying  that  he 
was  going  to  Manchester  the  next  day  by  the  coach,  and  would 
take  the  package  with  him ;  the  prisoner  however  called  in  about 
two  hours  afterwards,  told  the  book-keeper  that  he  had  changed  his 
mind,  and  took  away  the  goods  ;  tlie  tradesman  called   in  the 
evening  at  the  coffee  bouse,  but  the  prisoner  was  not  there;  but  he 
was  sfterwards  found  at  a  house  on  the  other  side  of  the  river,  with 
the  case  unpacked,  and  the  goods  all  about  the  niom ;  the  prosecutor 

(a)  S.  V.  Atm  Satagf,  6  Car.  &        (b)  R.  v.  Gilbert,  l^j.  A  M.  185. 
F.  14%  (c>  B.  V.  Pratt,  Rjr.  ^  H.  250. 
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swore  tliat  he  wrree  intended  to  part  with  the  goods  until  the 
mooej  wts  paid;  and  the  jarj  were  of  opinion  that  when  the  pri- 
soner first  called  on  the  tradesman,  he  had  no  intention  of  buying 
and  paying  for  the  goods,  but  merely  gave  the  order  for  the  purpose 
of  getting  the  goods  oat  of  the  possession  of  the  tradesman,  and 
converting  them  to  his  own  nse:  the  prisoner  being  convicted,  the 
judges  held  the  offence  to  be  larceny  (a).  Where  one  Greatrix,  in 
the  character  of  servant  to  Sharpless,  left  a  note  at  a  hosier's,  or- 
dering some  silk  stockings  to  be  sent  to  his  master's  lodgings 4  the 
hosier  accordingly  took  six  pair  as  directed,  Greatrix  opened  the 
door  to  him,  and  introdaced  him  into  a  parloor  where  Sharpless  was 
sitting  in  his  dressing  gown,  his  hair  being  jnst  dressed,  and  an 
QnasQal  quantity  of  powder  over  his  face;  Sharpless  looked  at  the 
stockings,  and  inquirad  the  price,  and  without  making  any  agree- 
ment, sent  the  hosier  back  for  some  pieces  of  silk  for  breeches  and  a 
pair  of  black  silk  stockings  with  French  clocks;  the  hosier  hung 
the  six  pair  of  stockings  on  the  back  of  a  chair,  and  went  back  for 
the  silk,  &c.,  and  dnnng  his  absence  Greatrix  and  Sharpless  de- 
camped with  the  goods,  and  one  of  them  pawned  them;  being  in- 
dicted for  larceny  and  convicted,  the  judges  held  the  conviction  to  be 
light,  i<x  there  was  not  a  sufficient  delivery  of  the  stockings  to 
change  the  property  (6).  So,  where  tlie  prisoner  met  a  trades- 
roan's  apprratioe  going  along  Ludgate-hill  with  two  parcels  under 
his  arm,  directed  to  a  Mr.  Heath,  and  asked  him  if  he  were  gmng 
to  Mr.  Heath,  and  the  lad  answered  that  he  was ;  the  prisoner  then 
gave  the  lad  a  parcel  (which  was  aAerwards  found  to  contain  two 
dish-clouts  of  no  value),  and  desired  him  to  take  it  to  his  master 
directly,  that  he  might  send  it  to  a  Mr.  Brown,  and  saying  that  the 
two  parcels  the  lad  bad  were  for  him,  he  took  them  fmm  him  with 
the  lad's  consent;  after  parting  from  him.  however,  the  lad  began  to 
think  that  he  had  done  wrong,  and  he  followed  him  and  asked  him 
if  he  were  Mr.  Heath,  and  he  said  he  was,  npon  which  the  lad  was 
satisfied  and  went  back  to  his  master :  the  prisoner  being  convicted 
of  larceny,  the  judges  held  the  conviction  to  be  right  (c).  So,  if  a 
nan  go  into  a  shop,  under  pretence  of  buying  goods,  and  upon  thnr 
being  given  to  him  to  look  at,  he  run  away  with  them, — or  if  a  man 
go  to  a  market,  and  obtain  a  horse  for  the  purpose  of  trying  its 
psces,  snd  ride  sway  with  it, — this  is  larceny  (d). 

But  where  tlie  prisoner  was  indicted  for  horse  stealing,  and  it 
appeared  tliat  the  prosecutor  being  at  a  fair  with  a  horse  for  sale, 
the  prisoner,  who  was  known  to  him,  met  him,  and  proposed  to 
piirchase  it,  and  after  walking  together  in  the  fair,  and  after  view- 
ing the  horse,  the  prosecutor  said  he  should  have  it  for  8/.,  and 
ordered  his  servant  to  deliver  it  to  him ;  upon  which  tlie  prisoner 

(a)  R.  V.  JoA»  CampbelU  Ry.  &  (c)  R.  v.  WOkini,  2  Ea*t,  P.  C 

M.  179.  673. 

ib)  R.  V.  SharpUu  and  QreatriM,  (tf)  1  Hawk.  c.  33,  i.  15. 
S  East,  P.  C.  675  i  1  Leach,  106. 
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moanted  the  bone,  telling  llw  proeecnior  be  woald  retmn  innnedi- 
atelj  and  paj  him,  to  which  the  proseeator  replied  "  rnj  well," 
and  the  priscmcr  then  rode  awaj  and  nenr  retomed :  Gould,  J., 
ordered  an  acqaittal,  aajing  that  there  was  a  eomplete  contract  of 
sale  and  delivenr,  and  the  proeecotor  had  wholly  parted  with  the 
property  aa  well  as  the  possession  (a).  So,  where  the  prisooer 
purchased  a  piece  of  silk  of  the  proseeator,  and  tdd  him  to  soul  it 
that  evening,  to  No.  6,  Arabella-row,  and  be  woald  paj  him  for  it; 
the  prosecutor  accordinelj  sent  his  shopman  with  it,  who  received 
two  bills  of  exchange  fuclOL  each  (the  silk  araoanting  to  12Z.  10«.), 
the  prisooM*  saying  that  he  woold  call  and  make  farther  purchaaes; 
the  transaction  was  regularly  entered  in  the  prosecator's  books,  and 
the  prisoner  debited  with  the  silk:  bat  the  bills  were  found  to  be 
worth  nothing,  no  soch  perBOD  as  the  drawer  being  known  by  the 
drawee,  and  the  prisoner  himself  was  not  seen  afterwards  antil  be 
was  apprehended :  being  indicted  for  larceny,  the  jadges  held  that 
it  did  not  amoant  to  that  offence,  as  the  property  in  the  dlk  as  well 
as  the  possession  bad  been  parted  with  (h).  So,  where  the  prose- 
eator, a  batter,  sold  a  hat  to  one  of  his  customers,  and  the  prisoner, 
knowing  the  circnmstanoe,  sent  a  messenger  to  the  prosecutor  for 
the  hat  in  the  name  of  the  customer,  and  obtained  it :  the  judges 
held  this  not  to  be  Urceny,  bat  an  obuining  of  the  hat  by  a  fidse 
pretence  merely,  for  the  battar  had  parted  with  the  property  as 
well  as  the  possession  (e).  So,  where  the  prisoner  sent  a  note  to 
one  Dunn,  in  the  name  of  Broad,  Dunn's  friend,  asking  for  the  loan 
of  3^,  and  obtained  it  :  this  was  holden  by  the  judges  not  to  be 
larceny,  because  the  property  as  well  as  the  possession  of  the  moneiy 
was  intended  to  pass  from  the  lender  (cQ. 

Where  the  prosecutor,  a  tallow  chandler,  was  in  the  habit  of  pur- 
chasing fat  from  butchers,  which  was  weighed  in  scales  which  were 
in  a  room  upon  the  premises;  the  prisoner,  a  senrant  in  his  employ, 
intending  to  defraad  his  master,  took  a  quantity  of  fat  out  of  his 
mastoids  store,  put  it  into  the  scales,  and  pretended  tliat  it  was  fat 
sent  for  sale  by  one  Robinson,  a  butcher;  the  fraud,  faowcTer,  beiDg 
detected,  the  prisoner  ran  away;  being  indicted  for  laroeny  and  c<mi* 
Ticted,  the  case  was  reserved  for  the  opinion  of  the  criminal  appeal 
court,  and  the  judges  held  that  the  taking  and  asportation  clearly 
amounted  to  larceny ;  the  priswier  intending  to  dispose  of  it  to  his 
own  use  by  selling  it,  and  it  was  no  matter  to  whom  it  was  sold  (e). 
And  where  a  workman  employed  to  melt  pig  iron,  and  paid  aoooord- 
ing  to  the  weight  of  the  metal  drawn  from  the  furnace  and  made 
into  puddle  bars,  was  detected  in  putting  an  old  axle  belonging  to 
his  master  into  the  furnace,  to  increase  the  weight  to  be  drawn 

^^1*^  4  ^-  fliirwy,  8  Bait,  P.  C.  (d)  R.  v.  Jtkimstm,  2  East.  P.  C. 
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from  it;  the  Talae  of  the  axle  was  abont  7».,  bnt  the  workman  would 
gain  little  more  than  a  penny  by  the  additional  weight:  being  in- 
dicted aa  fnr  larceny,  Tindal,  C.  J.,  donbted  whether  it  amounted  to 
that  offence,  aa  the  workman  intended  to  render  back  the  iron, 
although  in  another  form,  to  his  master;  but  he  left  it  to  the  jury 
to  say  whether  the  defendant  put  the  axle  into  the  furnace,  with  a 
felonious  intent  to  convert  it  to  a  purpose  for  his  own  pro6t,  for  if 
lie  did  it  was  larceny;  and  the  jury  found  the  prisoner  guilty  (a). 
Bat  in  a  more  recent  case,  where  a  journeyman  tanner  was  indicted 
for  stealing  120  skins,  the  property  of  his  master,  it  appeared  that 
be  took  the  120  skins,  which  had  been  dressed  by  other  workmen, 
from  the  stock  of  his  master,  carried  them  to  another  part  of  the 
premises  where  he  worked,  and  put  them  ammg  the  skins  he  was 
dressing;  and  the  jury  found  that  he  did  not  intend  to  remove  the 
skins  from  the  tannery,  and  dispose  of  them  elsewhere,  but  that  he 
intended  to  deliver  them  to  the  foreman,  and  get  paid  for  them  as 
for  his  own  work;  they  found  him  guilty,  however,  under  the  direc- 
tion of  the  court,  and  the  point  being  reserved  for  the  opinion  of  the 
criminal  appeal  court,  the  judges  held  that  it  was  not  larceny;  it 
was  but  an  attempt  to  obtain  money  by  a  false  pretence  (6), 

Where  the  piisoner  went  to  a  shop  and  asked  for  change  of  half- 
»>erown,  and  the  person  attending  gave  him  two  shillings  and  six 
penny  pieces;  he  then  held  out  the  half-crown,  and  the  other  just 
took  hold  of  it  by  the  edge,  but  never  actually  got  it  into  his  cus- 
tody; the  prisoner  immediately  ran  away  with  both  the  half  crown 
and  the  change :  being  indicted  for  stealing  the  two  shillings  and 
six  pennies,  Park,  J.  held  that  it  was  larceny,  but  he  said  that  if 
he  had  been  indicted  for  stealing  the  half  crown,  he  should  have 
entertained  great  doubt  whether  the  indictment  would  lie  (c).  So, 
where  the  prisoner  was  displaying  a  quantity  of  gold  coin  in  a 
public  house,  the  prosecutor  asked  him  to  change  some  for  bank 
notes,  which  he  did  to  a  small  amount;  seeing  that  the  prosecutor 
bad  a  quantity  of  bank  notes,  he  then  offered  the  prosecutor  to  get 
him  gold  for  more  of  them,  and  the  prosecutor  then  put  down  notes 
to  the  amount  of  351,  which  the  prisoner  took  up,  and  saying  that 
he  would  be  back  presently  with  the  gold,  left  the  place  and  never 
returned :  Wood,  B.,  held  this  to  be  larceny,  if  the  jury  believed 
thai  the  prisoner  at  the  time  he  took  up  the  notes,  had  tlie  felo- 
nious intention  of  applying  them  to  his  own  use;  the  property  in 
the  notes  never  passed  from  the  prosecutor,  for  he  only  meant  to 
part  with  his  notes  on  the  faith  of  receiving  the  gold  in  return,  and 
the  prisoner  never  meant  to  barter,  but  to  steal  (d).  In  a  more 
recant  case,  upon  an  indictment  for  stealing  a  sovereign,  it  appeared 
that  the  prosecotor  was  treating  the  prisoner  to  some  beer  in  a  beer- 

(a)  H,  V.  Bickordi,  I  Car.  &  K.  (c)  S.  v.  JVUliamt,  6  Car.  &  P. 
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shop,  and  handed  a  soTereign  to  the  landlady  to  pay  for  it,  bnt  as 
ahe  had  not  change  she  put  it  down  on  the  table  at  which  he  and 
the  prisoner  were  sitting;  the  prisoner  then  said  that  he  woold  go 
and  get  change  for  it,  and  took  it  up  for  the  purpose,  the  prosecutor 
aaid,  "  you  will  not  come  back  with  the  change  "  to  which  the  pri- 
soner answered,  '*  never  fisar"  and  went  out,  but  never  returned; 
the  prosecutor  in  his  evidence  said  that  he  oJGfered  no  opposition  to 
the  prisoner's  tiiking  the  sovereign  to  get  it  changed,  but  allowed  it 
to  lie  on  the  table  after  the  prisoner  made  the  offer:  Coleridge,  J., 
after  conferring  with  Gumey,  B.,  held  that  this  was  not  larceny 
of  the  sovereign,  for  the  prosecutor,  when  he  permitted  it  to  be 
taken  away,  could  never  have  expected  to  receive  the  same  identical 
onn  back  again  (a).  It  is  to  be  remarked  that  in  the  last  case, 
there  was  nothing  from  which  the  jury  could  infer  that  the  prisoner 
at  the  time  he  took,  the  sovereign  had  the  felonious  intent  to  appro- 
priate it  to  his  own  use.  Also^  where  the  prisoner  went  to  a  trades- 
man's shop,  and  said  her  mistress,  Mrs.  Cook,  a  neighbour,  would 
be  obliged  to  him  to  let  her  have  half  a  guinea's  worth  of  silver,  and 
that  she  would  send  the  half  guinea  presently :  the  tradesman  let 
her  have  the  silver,  bnt  she  never  returned :  this  was  holden  to  be 
uo  larceny,  but  a  fklse  pretence  merely  (fr);  where  the  servant  of  a 
grocer  was  in  the  habit  of  purohasing  and  paying  for  kitchen  stuff 
for  his  master,  falsely  stated  to  the  chief  clerk  that  he  had  paid 
2».  3dL  for  kitchen  stuff,  and  the  clerk  repaid  him  the  money : 
being  indicted  for  this  as  larceny,  the  court  held  that  it  was  not  so, 
but  an  obtaining  of  the  money  by  false  pretences  (c).  So,  where 
npcm  an  indictment  for  stealing  in  the  house  of  a  pawnbroker  * 
diamond  broach  and  other  articles,  it  appeared  that  the  prisoner 
called  at  the  shop  of  the  pawnbroker  with  duplicates  of  the  broach, 
&c.,  mentioned  in  the  indictment,  which  he  had  before  then  pawned 
there  for  34il,  and  desired  to  redeem  them ;  he  at  the  same  time 
showed  the  pawnbroker's  shopman  a  parcel  of  loose  diamonds  which 
he  wished  to  pawn,  and  the  shopman  agreed  to  lend  160^  upon 
them;  he  sealed  the  parcel  of  diamonds  in  the  shopman's  presence, 
and  gave  him  what  he  believed,  at  the  time,  to  be  the  same  parcel : 
the  shopman  then  gave  him  the  broach,  &c.,  mentioned  in  the  in- 
dictment, and  the  balance  of  the  1602.,  after  deducting  tlie  34iL  for 
which  the  broach,  &c.,  were  pledged,  and  interest;  but  the  parcel, 
upon  being  afterwards  opened,  was  found  to  contain  merely  some 
coloured  stones  of  little  value:  the  shopman  swore  that  he  was 
authorised  by  his  master  to  receive  maoej  for  pledges,  and  to  lend 
money  on  them;  and  that  when  he  delivered  the  articles  in  question, 
he  parted  with  them  entirely  believing  he  had  received  a  full  equi- 
valent: this  case  being  referred  to  the  judges,  they  held  that  it 
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not  lareenj,  becaiue  tbe  sbopman  parted  with  the  property  and 
ovrnenbip,  and  not  merely  with  tbe  posseesioQ  (a). 

In  tbe  practice  of  ring-dropiung  (which  was  formerlj  so  pre- 
valent), if  the  proaecutor  merely  deposit  his  money,  &c^  with  the 
pretended  finder,  aa  a  secnrity  that  he  will  acooant  with  him  for 
his  sharB  of  tbe  prodnoe  of  tbe  property  foond,  the  offence  will  be 
laroei^  (6).  Bat  if  the  prooeca»or  giro  him  a  snm  of  money,  &c^ 
for  hia  share  of  the  property  found,  it  will  not  (c).  So,  where 
money  is  obtained  tram  a  man  by  means  of  a  pretended  bet,—  if  he 
merdy  deposit  the  money  with  the  party  as  a  stakeholder,  who 
bands  it  to  his  confederate  nnder  pretence  that  he  has  won  it,  the 
cfieooe  is  larceny  (d).  So,  where  three  persons  in  a  public  house 
acting  in  concert,  induced  the  prosecutor  to  lodge  \QOL  in  the 
hands  of  rae  of  them,  upon  a  pretended  bet  that  he  could  not  pro- 
duce so  much  money;  the  person  with  whom  it  was  lodged,  counted 
it,  and  upon  his  reporting  that  there  was  \O0L  in  it.  it  was  ad- 
mitted that  the  bet  waa  lost;  he  then  handed  tbe  \QOl  over  to 
one  o/i  the  others,  and  upon  some  pretence  induced  tbe  prosecutor  to 
f^  outside  the  public  house  with  him,  and  whilst  tbey  were  absent 
the  other  two  absconded  with  tbe  money:  the  judges  held  thLt  to  bo 
larceny,  and  that  all  were  equally  guilty  (e).  On  the  other  hand, 
where  opoo  a  pretended  wager  of  this  kind,  the  prosecutor  paid  hia 
money,  on  tbe  wager  being  determined  against  him,  imagining  it  to 
be  fidrly  won:  the  judges  held  it  not  to  be  Urceny,  because  the 
proeecator  had  parted  Qot  only  with  the  po>sesaion  of  his  money, 
but  with  tbe  pcvperty  in  it  also  (/). 

Upon  tbe  trial  of  an  indictment  for  stealing  a  bill  of  exchange, 
it  appeared  that  the  prisoner  obtained  the  bill  from  the  prosecutor 
undier  pretence  of  disoonnting  it,  and  desired  the  prosecutor  to  come 
with  him  to  Pnltney-streel,  and  he  would  give  him  tbe  money;  the 
prasecotor  sent  his  clerk  with  him,  desiring  the  clerk  privately  not 
to  leave  tbe  prisoner  without  receiving  the  money,  nor  to  Umc  sight 
of  him;  tbey  went  accordingly  to  Pultney-street,  and  the  prisoner 
showed  the  clerk  into  a  room,  and  bid  him  wait  there  for  a  quarter 
of  an  boor  and  he  would  bring  the  money;  the  clerk  however  fd- 
lowed  him  down  Pnltney-atrset,  and  in  turning  the  corner  of  an  ad- 
joining  street  be  missed  him;  the  prosecutor  and  his  clerk  remained 
for  three  days  and  nights  at  the  room  in  Pultney-street,  bat  without 
seeug  tbe  prisoner,  and  it  was  not  antil  some  time  afterwards  that  be 
was  apprehended  elsewhere,  when  he  expressed  hia  sorrow  for  what 
he  had  done,  and  promised  to  retnm  the  bill:  at  the  trial,  the  judge 
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I«ft  it  to  the  jury  to  saj,  fint,  whether  thej  tbonght  the  priBoner 
had  a  conoertod  design  to  get  the  bill  into  his  possession  with  in- 
tent to  steal  it,  and  the  jury  said  he  had;  and  secondly,  whether 
the  prosecutor  intended  to  part  with  the  bill  to  the  prisoner,  without 
having  the  monej  paid  first,  and  the  jory  answered  in  the  nq^tire; 
and  thej  were  directed  then  to  find  him  guilty:  the  case  being 
afterwaids  referred  to  the  judges,  they  heU  the  ooDTiction  to  Iw 
right  (a). 

Upon  an  indictment  for  stealing  three  chests  of  tea,  the  property 
of  S.  Tanner  and  others,  it  appeared  that  Tanner  and  Co.  were 
carriers  between  London  and  Tewkesbury;  the  prisoner,  Long- 
streeth,  calling  himself  Langstan,  came  to  Tanner*s  office  at  Tewkes- 
buiy,  and  inquired  if  there  were  any  teas  for  him;  the  porter  in- 
formed him  that  there  were  three  chests  directed  to  J  Greighton, 
whom  he  did  not  know ;  the  prisoner  said  they  were  for  him,  and 
that  the  party  who  had  sent  them,  had  spelt  his  name  wrong  by 
mistake ;  he  paid  the  carriage  and  porterage,  and  three  chests  were 
delivered  to  him,  and  he  afterwards  removed  and  concealed  them; 
the  teas  in  fact  were  not  his,  but  belonged  to  a  person  named 
Creighton  to  whom  they  were  directed:  Uie  prisoner  being  con- 
victed, it  was  referred  to  the  judges  to  say  whether  this  was  a 
larceny;  and  thej  held  that  it  was;  for  as  the  carrier's  servant  had 
no  authority  to  deliver  tlie  teas  to  the  prisoner,  the  property  was  not 
parted  with  by  snch  delivery  (&).  So,  where  the  prisoner  went  to 
an  inn  at  Sodbnry  on  the  fair  (ky,  and  desired  the  cstler  to  bring 
oat  his  horse,  and  npon  the  ostler  sajring  he  did  not  know  which 
was  his,  he  went  into  the  stable  with  him,  and  pointing  to  a  mare 
said  it  was  his,  and  the  ostkr  brought  it  out;  he  then  attempted  to 
monnt  her,  but  the  mare  being  frightened  he  could  not  effect  it;  he 
then  desired  the  ostler  to  lead  the  mare  out  of  the  yard,  which  was 
accordingly  done,  but  before  he  could  monnt  her  some  person  who 
knew  tb(9  mare  came  up,  and  he  was  detected  and  secured:  Garrow, 
B.,  held  this  to  be  larceny  (c). 

The  cases  I  hare  here  given,  under  the  head  of  a  constructive 
taking  in  larceny,  show  clearly  the  distinction  between  parting 
merely  with  the  possession,  and  parting  with  both  possession  and 
property  in  the  goods;  in  the  former  case  it  is  larceny,  in  the  latter 
the  oflKmce  u  not  larceny,  but  an  obtaining  of  the  goods  by  fidse 
pretences.  But  however  well  established  this  genera]  rule  may  be, 
there  may  be  cases  coming  so  exactly  upon,  or  so  near  to,  the  line 
of  distinction  between  the  one  oflfonce  and  the  other,  that  there  may 
be  some  difficulty  in  deciding  whether  they  amount  to  larceny,  cor 
to  the  obtaining  of  money,  &c.,  by  false  pretences.  In  such  cases,  it 
is  always  advisable  to  indict  the  offender  for  the  latter  offence;  ibr 
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bj  the  88th  sectioD  of  this  Act,  if  upon  such  indictment,  ^  it 
Dhall  be  proved  that  he  obtained  the  property  in  question  in  anj 
each  manner  as  to  amount  iu  law  to  larceny,  he  shall  not,  by  reason 
thereof,  be  entitled  to  be  acquitted  of  such  misdemeanor." 

As  to  cases  where  the  possession  of  ^oods,  &c.,  has  been  obtained 
bj  mnns  of  false  or  fraudulent  proceedings  in  courts  of  justice,  tee 
jjtoat,  p.  157. 

Although  in  these  cases  of  constructive  taking,  the  possession  of 
the  goods  is  mostly  obtained  with  the  consent  of  the  owner  or 
bailee,  yet  the  taking  of  them  for  the  purpose  of  applying  them  to 
the  taker's  own  use,  or  of  otherwise  permanently  disposing  of  them, 
must  be  against  the  will,  or  without  the  consent  of  the  owner  (a). 

The  earryiny  atmiy.]  The  carrying  away  or  asportation  is  an 
essential  part  of  the  offence  of  larceny.  But  uny  the  slightest  re- 
moral  of  the  thing  taken,  will  be  sufficient,  although  it  be  not 
quite  carried  off  (6).  Where  a  guest,  having  taken  the  sheets  from 
his  bed  with  intent  to  steal  tliem,  carried  them  into  the  hall,  but 
was  apprehended  before  he  could  get  them  out  of  the  house  (c)-— 
where  a  man  took  a  horse  in  a  cluse,  but  was  apprehended  before  he 
ooold  get  liim  out  of  it  (</)— -where  a  man  pulls  the  wool  off  a  sheep, 
or  takes  the  skin  off  (e) — where  a  man,  intending  to  steal  plate, 
takes  it  out  of  the  trunk  which  contained  it  and  places  it  on  the  floor, 
but  is  detected  before  he  can  carry  it  off  (/;, — all  these  have  been 
bolden  sufficient  asportations  to  constitute  larceny.  Where  it  ap- 
peared that  the  prisoner,  who  was  sitting  on  the  driving  box  of  the 
Exeter  mail  coach,  took  hold  of  the  upper  end  of  a  bag  that  was  in 
the  front  boot,  and  lifted  it  from  the  bottom  of  the  boot  on  which  it 
rested;  he  handed  the  upper  end  of  it  to  a  person  near  him,  and  they 
were  boUi  endeavouring  to  pull  it  out  of  the  boot,  with  a  common  in- 
tent to  steal  it,  when  the  guard  of  the  coach  coming  up,  they  dropt 
the  bag  again  into  the  boot :  the  judges  held  this  to  be  a  complete 
asportation  of  the  bag  sufficient  to  constitute  larceny  (^).  Where  a 
man  caused  a  mare  to  be  brought  from  the  stable  into  the  yard,  with 
intent  to  steal  it,  but  before  he  could  mount  and  ride  away,  he  was 
detected, — this  was  holden  a  sufficient  asportation  (A).  Where  the 
prisoDer  snatched  ai  an  ear-ring  in  a  lady's  ear,  tore  it  from  the  ear, 
but  it  fell  amongst  her  hair,  where  she  found  it  on  her  return  home, 
—this  was  hulden  a  sufficient  asportation,  and  (from  the  force  and 
Tiolence  with  which  it  was  effected)  robbery  (t).  So,  where  a  man 
removed  goods  from  the  head  to  the  tail  of  a  waggon,  with  a  felonious 
intent,  it  was  holden  a  sufficient  asportation  (k).  So,  where  the 
prisoner  tapped  a  barrel  of  beer,  with  intent  to  steal  the  beer,  and  as 

[(9)  See  ante,  p.  145.  (g)  R,  t.  WaUh,  R7.  &  M.  14. 

{b\  1  Hawk.  c.  83,  t.  25.  Ih)  Pitman'i  caie,  aiil«,  p.  15X 

Id.  (0  R.  V.  Lapier,  2  Ea«t,   P.  C. 

Id.  ■.26.  657  ;  I  Leach,  360. 

Id.  1.27.  (*)  1  Hawk.  c.  33,  1.  29;  B.  v. 

Id.  t.  28.  CotUi^  1  Leach,  234. 
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beer  was  running  from  the  barrel  into  a  can,  be  was  detected;  this  was 
holden  to  be  a  sufficient  asportation  (a).  So,  wbere  it  appeared  that 
the  prisoner  drew  a  pocket  book  ont  of  the  inside  breast  pocket  of 
the  prosecutor's  coat,  about  an  inch  above  the  top  of  the  pocket;  bat 
the  {urosecntor  suddenly  putUng  his  hand  up,  the  prismer  let  go  the 
book,  whilst  it  was  still  about  the  pers<Hi  of  the  prosecutor,  and  the 
book  fell  back  again  into  the  pocket:  the  judges  held  this  to  be  a 
sufficient  asportation  to  oonstituto  simple  laroenj,  although  the  lar- 
ceny from  the  person  was  incompleto  (6). 

But  where  a  thief  was  not  able  to  carry  off  goods  he  intended  to 
steal  from  a  shop,  on  account  of  their  being  attached  by  a  string  to 
the  counter,  this  was  holden  not  to  be  a  sufficient  asportation  to  con- 
stitute larceny,  because  there  was  no  sererance,  the  goods  all  the 
time  being  attached  to  the  counter  (e).  So,  where  a  thief  was  pre- 
vented carrying  off  a  purse,  on  account  of  some  keys  attached  to  the 
strings  of  it  getting  entangled  in  the  owner's  pocket,  it  was  holdea 
not  sufficient  for  the  same  reas<»i  (d)  So,  where  the  prisoner  merely 
turned  a  bale  on  end  where  it  lay,  for  the  purpose  of  cutting  it  open 
and  taking  the  goods  ont,  and  he  was  detected  before  he  eff^ted  his 
purpose:  this  was  holden  not  to  be  a  sufficient  asportation  (e).  So, 
where  the  prisoner,  with  a  felonious  intent,  stopped  a  man  canying 
a  feather  bed,  and  told  him  to  lay  it  down  or  he  wonld  shoot  him ; 
the  man  laid  the  bed  upon  the  ground,  but  before  the  prisoner  could 
take  it  up,  so  as  to  remore  it  from  the  spot  where  it  lay,  he  was  ap- 

Erehended :  the  judges  held  the  ofience  to  be  incomplete  (jy  But  now, 
1  these  cases,  where  the  asportation  is  holdon  to  be  insufficient,  the  jury 
may  find  the  defendant  not  guilty  of  the  larceny,  but  guilty  of  an 
attempt  to  commit  it,  by  stat.  14  &  15  Vict.  c.  100,  s.  9. 

The  perional  goods  of  anxAhfr^  At  common  law,  larceny  can 
bt  committed  of  personal  chattels  only: — not  of  things  attached  to 
the  freehold,  such  as  trees  or  vegetables  growing,  fixtures,  or  the 
like,  for  they  are  not  personal  chattels  (^):  not  of  bills  of  exchange 
or  otlier  written  securities  for  money,  for  they  are  merely  choees  in 
action,  not  chattels  (A);  not  of  animals  ^erts  fiafura,  unless  tamed  or 
confined,  and  fit  for  the  food  of  man.  But  hones,  mules,  assee,  oxen, 
sheep,  swine,  goate,  are  penonal  chattels,  and  the  subject  of  larceny; 
BO  are  all  other  domestic  animals  which  are  fit  for  the  food  cf  man, 
such  as  turkeys,  geese,  hens,  docks,  &0.,  and  their  eggs  and  their 
young  (0*  ^  pulling  the  wool  off  a  sheep*s  back  and  stealing  it, 
hM  been  holden  to  be  larceny  (ib).  But  don^s  and  cats  are  not  the 
subject  of  hurceny  at  common  law,  not  being  fit  for  the  food  of 


(•)  i«.  T.  FFff/M.  1«  Shaw*i  J.  P.  («)  J?.  ▼.O^ryy,  2  Kait,  P.  C.  65«. 

sab.                       _.                ^     ^  (/)  it  T.Farrtf/.l  Leach,  266  D. 

(6)  it.  T.  Wm,  Tkotmpaon^  Ry.  ft  (g)  I  H«wk  c.  33,  t.  34. 

BI.  78.  (k)  Id.  a  85. 

ic)  Anon.  2  East,  P.  C.  556.  (i)  !««.  i.  43. 

rf)  /?.▼.  ir/l*AMamlHal^508;  (*)  Id.  i.  27;   B,   r,  Martin,  \ 

:att,P.C.656.  Le8ch,17l. 
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nuBi  (a).  Larceny  maj  be  committed  of  gas  (6).  Animals  ferm 
naturte^  if  reclaimed  or  confined,  and  fit  for  the  food  of  man— as  fiiih 
in  a  pond  (c);  pheasants  in  a  pheasandry  (d):  pigeons  in  an  ordinary 
doTecot  (e) ;  or  the  like,— are  the  subjectH  of  larceny  at  common  law; 
bat  not  80,  if  not  reclaimed  or  confined  (/),  such  as  fish  in  a  river  or 
other  great  water,  where  they  are  at  their  natural  liberty  (^),  or  the 
like;  or  even  if  reclaimed,  still  if  they  are  not  fit  for  tlie  food  of  man, 
aach  as  monkeys,  foxes,  &c.,  they  are  not  the  subject  of  larceny  at 
common  law  (A).  Where  upon  an  indictment  for  stealing  "  five  live 
tame  ferrets  confined  in  a  certain  hutch,'*  although  they  were  proved 
to  be  valuable  animals,  the  judges  held  that  the  stealing  of  them  was 
not  larceny,  and  judgment  was  accordingly  arrested  (t).  But  it  is 
laid  down  in  books  of  great  authority,  that  stealing  swans,  marked  or 
pinioned,  or  confined  in  a  pond  or  private  river,  is  larceny  (^k) ;  and 
that  stealing  a  hawk  recUimed  is  also  Urceny  (/).  In  all  these  cases, 
however,  which  are  not  larceny  at  common  law,  the  offence  of  stealing 
has  been  made  punishable  by  statute,  as  we  shall  see  hereafter. 
There  is  one  case,  however,  not  larceny  at  common  law,  but  made  so 
by  statute,  which  it  may  be  necessary  to  mention  more  particularly, 
namely,  where  chattels,  money,  or  securities  for  money,  which  had 
never  been  in  the  master's  possession,  were  delivered  to  his  clerk  or 
servant  for  his  use,  and  the  clerk  or  servant,  instead  of  delivering 
them  to  his  master,  sold  them,  or  otherwise  converted  them  to  his 
use,— 4his  formerly  was  not  larceny  (m).  But  it  was  afterwards  altered 
by  statute;  see  39  6.  3,  c  85;  and  now,  by  the  68th  section  of  the 
present  Act,  every  such  offender  **  shall  be  deemed  to  have  feloniously 
stolen  the  same  from  his  master  or  employer,  although  such  chattel, 
nooney,  or  security  was  not  received  into  the  possession  of  snch 
master  or  employer,  otherwise  than  by  the  actual  poasession  of  hia 
clerk,  servant,  or  other  person  so  employed.** 

Of  any  vo/tie.]  Formerly,  the  stealing  of  goods,  &C.,  of  the  value 
of  twelve  pence  or  under,  was  only  petty  larceny;  above  that  value, 
was  deemed  grand  larceny;  and  in  the  indictment,  therefore,  it  was 
necessary  and  material  to  show  the  value  of  the  articles  stolen ;  and 
the  Taloe  of  each  article  alleged  to  be  stolen  was  stated,  that  in  case 
the  jury  should  find  the  defendant  guilty  of  stealing  one  of  them  only, 
the  offence  might  appear  upon  the  record  to  be  grand  larceny.  But 
the  distinction  between  grand  and  petty  larceny  was  abolished  by 
Stat  7  &  8  G.  4,  c.  29,  8.  2 ;  since  which,  it  does  not  appear  to  have 
been  necessary  to  state  or  prove  the  value  of  the  article  stolen,  and 


(a)  1  Hswk.  c.  33,  t.  96.  <0  B,   v.    Searing,   R.    ft    Ry. 

h)  R.  V.  White,  n  L«w  J.  123.  350. 

\e)  I  Hawk.  c.  33,  tt.  39.  41.  (A)  1  Hale,  511 ;  1  Hawk.  e.  33, 

l4)  R.  V.  Jcmetn  3  Rum.  84.  i.  42. 

(e)  R  V.  Ckeafi>rM  Law  J.  43  m.  (/)  1  Hswk.  e.  33,  i.  S6. 

(/)  I  Hale.  511,  513.  (»•)  R.  »•  Baatelif,  3  Leacb.  1136 ; 

H)  I  Hawk.  c.  33.  i.  30.  R. ».  Buil,  Id.  841,  cit.  j  H.  v.  WmtU, 

)  Id.  s.  36.  3  Kast.  P.C.  570. 
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I  therefore  omit  it  in  the  indictment.  In  B.  «.  Peny  (a),  the  fint 
count  of  the  indictment  wes  for  atealing  a  cheqoe,  hot  there  bdng 
some  doubt  of  a  oooTicti(»  on  that  coaut,  as  the  cheqae  required  a 
stamp  and  had  none,  a  second  count  was  added  for  stealing  a  piece 
of  paper  of  the  value  of  one  pennj,  of  the  goods  and  chattels  of  the 
prosecutor:  the  judges  held  that  the  defendant  was  properlj  oon- 
Ticted  on  the  second  count  Here  the  value  of  the  piece  of  paper, 
though  laid  at  a  penny,  could  not  be  worth  more,  as  paper,  than 
perhaps  the  tenth  part  of  a  farthing;  and  if  it  were  necessary  to 
show  that  it  was  of  some  value,  alleging  it  to  be  of  the  goods  and 
chattels  of  the  prosecutor  was  sufficient  for  the  purpose.  By  stat. 
14  &  15  Vict,  c  100,  s.  24,  however,  no  indictment  shall  be  deemed 
insufficient  for  want  of  the  statement  of  the  value  or  price  of  any 
matter  or  thing,  in  any  case  where  it  is  not  of  the  essence  of  the 
offence. 

Agamtt  (Ha  vnU  or  wUhout  ihe  eonteni  of  the  owner.]  The 
taking  and  carrying  away  must  be  uwito  dommo^ —  against  the  will 
or  without  the  consent  uf  the  owner.  This  is  of  the  very  essence 
of  the  offence.  But  it  must  be  nnderetood  as  meaning  merely  the 
absence  of  all  free  and  voluntary  consent,  upon  the  part  of  the 
owner,  to  the  party  taking  his  goods  and  appropriating  them  to  hia 
own  use.  Where  thieves  had  applied  to  a  servant  to  aid  them  in 
robbing  his  master's  house,  and  the  servant  having  told  bis  master 
of  it,  the  latter,  in  order  to  detect  the  thieves  and  have  them  appre- 
hended, desired  his  servant  to  carry  on  the  afiair,  consented  to  liia 
opening  the  door,  marked  the  property,  and  even  left  some  of  it  in  a 
place  where  the  robbera  were  likely  to  come:  this  was  holden  to  be 
no  defence  to  an  indictment  against  the  robben  (6).  So,  where  one 
Norden,  hearing  that  the  early  stage  coach  had  been  frequently 
robbed  near  town  by  a  single  highwayman,  resolved  if  pos&ible  to  ap- 
prehend him;  and  for  that  purpose  he  armed  himself  with  a  pstol, 
and  accompanied  the  coach  in  a  post-chaise ;  tliey  were  stopped  by 
the  highwayman,  and  Norden,  upon  his  money  being  demanded,  gave 
it,  but  then  jumped  out  uf  the  chaise,  presented  his  pistol,  and  with 
the  assistance  of  some  othere  toi>k  the  highwayman:  this  was  holden 
clearly  to  be  rubbery,  and  the  felon  was  convicted  {c).  Where 
two  servants  in  husbandry  of  the  prosecutor  opened  the  door  of  a 
granary  belonging  to  their  master  by  means  of  a  false  key,  and  took 
thereout  two  bushels  of  beans,  for  the  purpose  of  giving  them  to  their 
master^s  horses,  in  addition  to  the  quantity  usually  allowed  them : 
eight  of  the  judges  held  this  to  be  larceny,  and  the  prisoners 
had  judgment  accordingly  (d).  However  hard  such  a  prose- 
cution may  appear  to  he,  the  offence  is  undoubtedly  larceny,  the 


(a)  1  Car.  *  K.r3&.  (e)  Norden*!  case.  Fott.  1S9. 

(A)  JS.  V.  Sggt'MiUm,  2  Bos.  A  P.        (tf)  B.  v.  MorJU  et  aL,R,tt  Ry. 
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beans  being  taken  without  the  consent  of  the  nuuter.  And  the  de- 
dsioD  has  since  been  confirnied  in  two  esses:  one  (a),  where  the 
same  point  arose,  and  Patteson,  J.,  had  no  doubt  tlie  offence  was 
larceny,  and  refused  to  reserve  the  case  for  the  opinion  of  the  judges; 
in  the  other  (&),  Erie,  J.,  reserved  the  point  for  the  opinion  of  the 
fifteen  judges;  who  held  the  offence  to  be  larcenj.  But  where 
Salmon,  M'Daniel,  and  others,  conspired  to  procure  two  pen>ons, 
ignorant  of  the  design,  to  rob  Salmon  on  the  highway,  in  order  that 
thej  might  obtain  the  reward  at  that  time  given  for  prosecuting 
offenders  for  highway  robbery ;  Salmon  accordingly  went  to  a  parti- 
calar  place  fixed  upon,  with  some  money,  and  the  two  men  who 
were  procured,  being  led  there  by  one  of  the  conspirators,  rubbed 
him,  and  they  were  afterwards  prosecuted  and  convicted :  but  the  con- 
ajHiacy  being  afterwards  detected,  the  conspirators  were  indicted  as 
acoess<MriM  before  the  fact  to  the  robbery ;  and  the  facts  being  found 
by  a  special  verdict,  the  case  was  argu^  before  all  the  judges,  who 
held  that  the  taking  of  Salmon's  money  was  not  a  larceny,  being 
done  not  only  with  his  consent,  but  by  his  procurement :  and  they 
distinguished  it  from  Norden's  case,  for  Norden  parted  with  his  money 
for  the  laudable  design  of  apprehending  the  highwayman,  in  which 
case  the  money  would  be  restored  to  him,  but  in  this  case  Salmon 
gave  his  money  freely  with  his  consent,  with  the  diabolical  intent  of 
convicting  two  perscHis  of  what  was  then  a  capital  felony  (c). 

Without  any  bondfik  claim  of  right."]  If  a  man  take  goods 
under  a  bond  fide  chum  of  property  or  right,  however  mistaken,  it  is 
not  larceny  (J).  If  a  man  take  a  horse  damage  feasant^  or  the  lord 
of  a  manor  seize  a  beast  as  an  astray,  imagining  he  has  a  right  to 
do  so,  this,  if  done  bon&fide^  although  perhaps  without  title,  is  not 
larceny;  but  if  he  were  to  put  new  marks  on  the  hortie  or  beast,  or 
alter  the  old  ones,  this  would  show  that  the  intent  in  taking  it  was 
felonioQS  (e).  Where  a  number  of  peruons  broke  into  a  house,  and 
retook  some  tea  for  a  friend  of  theirs,  which  an  exciseman  had 
■med,  tliis  was  holden  to  be  no  felony  (/).  Where  the  captain 
of  a  foreign  vessel,  which  was  taken  as  prize,  and  brought  into  a 
British  port,  took  some  goods  out  of  her,  but  not  with  an  intention  to 
convert  them  to  his  own  use, — it  was  holden  not  to  be  larceny  (^). 
Bat  if,  on  the  ctmtrary,  the  claim  be  but  a  pretence  for  fraudulently 
getting  possession  of  personal  chattels,  the  taking  will  be  larceny. 
As  if  A.'s  horse  be  impounded,  and  B.,  having  a  design  to  steal  him, 
enter  a  plaint  in  replevin,  get  the  horse  delivered  to  him,  and  run 
away  with  him,  this  is  clearly  Urceny  (A).     So  where  a  person  pre- 


(a)  R.  V.  Hamdte^,  Car.  *  H.  M7.  \.e)  Id.  f-06,  fi07. 

(hi  R.  V.  Priveti  et  aLt2  Car.  ft  {f)R.'9.  Knight  et  al ,  2  East, 

K.  lU.  P.  C.  6ia 

(c)  R.  V.  it  Darnel  et  oL,  Post.  {g)  Rv.ranMujfen,R.&ny.\\n. 

1S1.  (A)  \  Hale,  A07. ;  1  Hawk.  c.  33, 

(tf)  1  Hale,  A06, 609.  s.  12. 
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tending  to' be  the  landlord  of  a  house,  obtained  possession  hj  means 
of  a  fraodalent  ejectment,  and  had  the  tenant  imprisoned  by  means 
(rf*  a  latitat  fraudulently  sued  out,  and  then  rifled  the  house  of  all  the 
goods  contained  in  it,  hid  some,  altered  the  marks  of  others,  and  sold 
the  rest;  and  being  asked  what  colour  of  title  he  had  to  do  so,  he 
pretended  none:  tlus  was  holden  to  be  clearly  larceny  (a). 

With  a  fdonioita  mtent']  The  felonious  intent,  or  emmuB 
/urandif  means  an  intent  fraudulently  to  appropriate  the  goods 
taken  to  the  taker's  own  use,^  or  wholly  to  deprive  the  owno:  of 
them.  This  is  an  essential  ingredient  in  larceny ;  without  it,  the 
taking  is  but  a  mere  trespass.  Whether  the  intent  existed  or  not, 
is  entirely  a  question  for  the  jury,  which,  as  in  all  other  cases  of  in- 
tent, they  must  infer  from  the  words  or  acts  of  the  defendant,  or 
fit>m  the  nature  d  the  transaction  (6).  If  the  taking  be  by  mis- 
take, — as  if  another's  sheep  mix  with  a  man's  flock,  and  he,  not 
knowing  or  taking  heed  of  the  difference,  drive  them  home  with  his 
own,  or  even  shear  them, — it  is  not  larceny  (e) ;  but  if  he  knew 
them  to  be  another's  by  the  marks,  which  he  defaces,  or  if  he  put 
bis  own  mark  on  them,  or  if  he  oonceal  them,  or  deny  having  them, 
these  are  evidence  that  he  took  them  with  a  felonious  intent,  and 
Dot  by  mistake  (cQ.  And  where  a  man,  by  mistake,  drove  away 
with  his  flock  of  sheep,  one  of  the  prosecutor's  lambs,  and  afterward, 
on  finding  out  that  he  had  the  Iamb,  immediately  sold  it  as  his  own : 
this  was  holden  to  be  larceny  (e).  So,  if  the  taking  be  not  with 
intent  wholly  to  deprive  the  owner  of  the  property,  it  cannot  be  lar- 
ceny. Thus,  for  instance,  where  upon  an  indictment  for  larceny,  it 
appeared  that  the  prisoner  had  clandestinely  taken  the  articles  alleged 
to  be  stolen,  merely  for  the  purpose  of  inducing  a  young  girl,  the 
owner  of  them,  to  call  for  them,  and  thereby  to  give  him  an  oppor- 
tunity of  soliciting  her  to  commit  fornication  with  him:  the  judges 
held  that  this  was  not  a  felonious  taking  (f).  So,  where  upon  an  in- 
dictment for  stealing  two  horses,  it  appeared  that  the  prisoners  took 
the  horses  out  of  the  prosecutor's  stables,  rode  them  about  thirty 
miles,  and  then  left  them  at  an  inn,  saying  they  would  be  back  in 
three  hours,  and  desiring  that  the  horses  should  be  taken  care  of; 
and  the  prisoners  were  afterwards  taken  on  the  same  day,  about 
fourteen  miles  distant  from  the  inn,  and  walking  in  a  direction  from 
it:  the  jury  found  that  the  prisoners  took  the  horses  merely  for  the 
purpose  of  riding  them  the  thirty  miles,  and  that  they  left  them  at 
the  inn  without  intending  to  come  back  for  them  or  dispose  of  them : 
ten  of  the  judges  held  this  not  be  larceny  Qf).    Where  a  traveller 
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a)  Farr*s  caie,  KeL  43,  T.  Rajao.  97  L.  J.  lOS  m. 

u  (/)  it.  V.  AiUHfUon,  R.  ft  Rv. 

(ft)  See  anti,  p.  145.  430. 

c)  1  Hale,  fl07, 609.  (g)  K  v.  PkSl^i  ei  ai,,  S  East, 

,rf)  W»  P.  U.  662* 
ft)  R.  V.  BOegt  SS  Law  J.  48  m. ; 
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met  A  fiahennu  with  fish,  who  nfused  to  mII  him  any,  tncl  he  hy 
force  aikd  Tiotenoe  took  awaj  some  of  the  fi»h,  and  threw  the  finber* 
man  monej  much  abore  tlie  valae  of  them:  judgment  was  respited, 
bj  reason  of  the  doubt  entertained  of  the  cjdstence  of  any  felonions 
intent,  the  giving  the  fishennan  money  beyond  the  yaloe  of  the  fish 
being  eridenee  to  the  contrary  (a). 

Bat  where  the  intent  is,  to  depriTO  tlie  owner  wholly  of  the  good5, 
altbongh  the  taker  has  no  intention  to  apply  them  to  his  own  use,  it 
is  cqniUly  larceny ;  for  although  a  taking  Uicri  canuA  is  larceny,  a 
taking  in  order  to  depriye  the  owner  of  the  property  is  eqoally  so. 
Where  npon  an  indictment  for  stealing  a  horse,  it  appeared  that  the 
borse  bad  before  been  stolen  by  one  Haworth,  who  was  about  to  be 
tried  for  the  ofienoe;  and  the  prisoner,  in  order  (as  he  thought)  to 
screen  Haworth  from  conviction,  chmdestinely  took  the  horse  out  of 
the  prosecutor's  stable,  led  him  to  a  coal  pit,  and  backed  him  into  it, 
and  the  horse  was  killed :  it  was  objected  at  the  trial  that  this  was 
not  a  larceny,  because  the  taking  appeared  not  to  have  been  done 
with  intention  to  convert  the  horse  to  the  use  of  the  taker,  ammo 
Junmdi  et  hieri  catud;  but  seven  of  the  judges  held  it  to  be  larceny : 
and  six  of  this  majority  held  that  to  constitute  larceny,  it  is  not  es- 
sential that  the  taking  should  be  htcrieatud, — if  it  be  fraudulent, 
and  with  intent  to  deprive  the  owner  wholly  of  the  property,  it  will 
be  sufficient  (by.  So^  in  the  case  of  the  farm  servants,  noticed 
ante,  p.  156,  who  stole  their  master's  beans  to  give  to  his  horses 
they  derived  no  advantage  from  the  theft,  but  it  had  the  effect  of 
depriving  the  master  of  the  beans. 

And  the  fek)nioas  intent  most  be  entertained  at  the  time  of  the 
taking.  Where  a  letter,  containing  a  bill  of  exchange,  directed  to 
J.  M.,  St  MartinVIane,  Birmingham,  was  delivered  to  another  per- 
son of  that  name  living  near  St.  MartinVIane,  there  being  in  fiict, 
no  person  residing  in  tiie  lane  of  that  name;  the  party  on  opening 
the  letter  must  have  perceived  that  it  was  not  for  him,  but  he 
nevertheless  apphed  the  bill  to  his  own  use;  the  judges  held  this  not 
to  be  larceny,  as  it  did  not  appear  that  the  party  had  any  caumms 
JmratuU  at  the  time  he  received  the  letter  (c),  I  shall  luve  oppor- 
tunities of  showing  other  iiwtances  of  this,  in  the  oouse  of  the  evi- 
dence,^ofl 

The  felonious  intent  is  a  question  entirely  for  the  jury  ;  and,  as 
in  all  other  cases  of  intent,  they  mnat  judge  of  it  from  the  words  or 
acts  of  the  defendant*  If,  without  any  bmdjide  claim  of  right  (d), 
lie  have  appropriated  the  property  taken  to  his  own  use,  or  have 
permanently  deprived  the  owner  of  it,  they  may  fairly  infer  that 
the  taking  was  with  that  intent ;  but  if  he  were  detected  before  he 
SDCoeeded  in  doing  so^  the  jury  have  then  to  judge  of  the  intent 


(a)  i  Bast,  661,  66S,  tbs  Fisher-        (c;   JS.  v.  MudOow,  Rj.  ft  M. 

an^s  cafe.  16a 

(*)  B.  V.  Cabbage,  H.  ft  Ry.  SM.        (tf)  See  amU,  p.  1S7. 
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from  tin  words  or  acts  of  tiie  defendant,  the  mode  of  taking  the 
property,  the  circmnstances  attending  it,  or  any  other  facts  from 
which  they  may  fairly  infer  the  defendant's  intention  (a),  and  the 
prosecQtor  most  provide  himself  with  proofs  accordingly.  And  in  all 
cases  of  hirceny,it  most  appear  that  the  intention  to  steal  existed  at 
the  time  of  the  taking,  or  facts  mast  be  proved  from  which  that  may 
fairly  be  inferred.  So,  where  a  woman  saved  some  goods  of  the 
prosecutor  at  a  fire  which  was  at  his  house,  and  took  them  home  to 
her  lodgings,  and  the  next  morning  denied  that  they  were  in  her 
possession  :  being  tried  for  stealing  them,  the  jury  being  of  opinion 
that  at  the  time  the  woman  took  them  her  intention  was  to  save 
them  from  the  fire  and  re^itore  them  to  the  owner,  and  that  she  had 
no  intention  to  appropriate  them  to  her  own  use  until  afterwards, 
tiie  judges  held  it  not  to  be  Urceny  (6).  So,  where  a  man  hired  a 
horse  for  a  particular  purpose,  but  the  day  following,  after  the  pur- 
pose for  which  he  borrowed  the  hone  was  over,  he  rode  the  hone  in 
a  different  direction  and  sold  it ;  it  appeared  however  that  he  did 
not  offer  the  horse  for  sale,  but  an  application  being  made  to  him  to 
sell  it,  he  sold  it ;  and  upon  his  trial  as  for  a  larceny,  the  jury 
found  that  at  the  time  he  borrowed  the  horse  he  had  no  felonious 
intention  :  the  judges  held  that  this  was  not  larceny  ;  that  if  the 
jHrisoner  had  not  a  felonious  intention  at  the  time  he  took  the 
horse,  his  subsequently  withholding  and  disposing  of  it  did  not 
constitute  a  new  felonious  taking  ;  and  that  the  doctrine  laid  down 
in  2  East,  P.C.  690,  694,  and  2  Russell,  1089,  1090,  to  the  cuo- 
trary,  was  not  correct  (c). 

Formerly,  if  goods  be  bailed  'by  the  owner  to  another,  the  bailee, 
whilst  the  bailment  subsisted,  oould  not  in  general  be  said  to 
commit  larceny  of  them  by  converting  them  to  his  own  use,  because 
in  such  a  case  there  was  no  felonious  taking,  the  bailee  being  al- 
ready in  possession  of  the  goods  (d)*  But  this  was  altered  by 
Stat  20  and  21  Vict  c.  54,  s.  4  ;  and  by  the  3rd  section  of 
the  present  Act,  the  bailee  in  such  a  case  may  be  indicted  for  krceny 
and  convicted. 

Servants,  however,  who  have  the  bare  charge  or  custody  of  the  goods 
of  their  master  are  not  bailees,  and  were  not  deemed  bailees  before  the 
passing  of  the  above  acts,  which  now  make  bailees  punishable  for  lar- 
ceny of  the  property  bailed ;  for  the  possession  of  the  servant 's  always 
deemed  the  possession  of  the  master ;  and  if  he  dispose  of  the  goods 
to  his  own  use,  he  is,  and  always  was  considered,  guilty  of  larceny. 
Therefore,  if  a  gentleman's  butler  having  the  care  and  custody  sf 
his  plate,  or  his  shepherd  of  his  sheep,  embezzle  them,  they  are  as 
much  guilty  of  larceny  as  if  they  took  them  out  of  the  actual 
custody  of  their  master  (e).      So,  if  a  carter  go  away  with  his 
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a)  Amti,  p.  146.  (tf)  I  Hawk.  c.  83.  i.  2 :   R,  v. 
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ma&ter*!  cart  (o),  or  with  goods  Uden  in  it  for  hiB  master  (h\  or  a 
pcrttf  with  goods  which  his  master  sends  bj  him  to  a  costmner  (c), 
or  a  servant  with  mimey  entrusted  to  him  bj  his  master  to  take 
to  another  person  (<2),  or  a  clerk  with  a  bill  of  exchange,  &c.,  deli- 
Tered  to  him  to  send  or  take  to  a  banker^s  (e),  or  a  clerk  to  a  banker 
or  merchant  with  monej  of  which  he  has  the  care,  or  to  which  he 
has  access  (y).  or  the  like  ;  in  all  these  cases,  the  carter,  porter, 
eerrant,  or  clerk  are  respectivelj  guilty  of  larceny,  no  matter  at 
what  time  they  first  had  the  animus  /urandi,  whether  at  the  time 
of  the  delivery  of  the  goods,  &c.,  to  them,  or  afterwards.  But 
formerly,  if  a  clerk  or  servant  received  money,  chattel,  or  valuable 
Kcnrity,  for  his  master,  which  had  never  been  in  the  master's  pos- 
8essi<H3,  and  instead  of  delivering  it  to  his  master,  converted  it  to 
his  own  use,—  this  was  not  deemed  larceny  ;  but  now,  by  the  68th 
section  of  the  present  act,  every  such  offender  '^  shall  be  deemed  to 
have  feloniously  stolen  the  same  from  his  master  or  employer,  al- 
though such  chattel,  money,  or  security  was  not  received  into  the 
possesaion  of  such  master  or  employer  otherwise  than  by  the  actual 
possebsion  of  his  clerk,  servant,  or  other  person  so  employed.'*  So, 
if  a  weaver  or  silk  throwster  deliver  yam  or  silk  to  be  wrought  by 
hia  journeyman  in  the  house  of  the  master,  and  the  journeyman 
carry  it  away  with  intent  to  steal  it,  this  is  larceny,  because  in  that 
case  not  only  the  property  remains  in  the  master,  but  the  possession 
of  the  workman  is  his  possession ;  but  if  tlie  yam  or  silk  is  to  be 
wTongbt  out  of  the  house,  and  the  journeyman  embezzle  it,  it  is  not 
larcoiy  (j^),  unless  the  journeyman  had  the  felonious  intent  at  the 
time  he  received  it,  as  in  other  cases  of  bailment.  But  if  a  man 
give  goods  to  another  to  carry,  or  the  like,  and  he  himself  be  present 
all  the  time,  this  is  not  a  bailment,  nor  is  the  owner  deemed  to  have 
parted  with  the  possession  of  the  goods  ;  and  if  the  person  to  whom 
auch  goods  are  entrusted  run  away  with  them,  he  is  guilty  of 
larceny  (A).  Where  the  prisoners,  Johnson  and  Wright,  went  to 
the  shop  of  one  Salmon,  and  by  an  artful  story  of  some  dealing 
between  them,  they  induced  Salmon  to  draw  a  cheque  for  42L  upon 
his  bankers,  sjid  to  go  with  Johnson  to  get  it  cashed  ;  Salmon  ac- 
cordingly went  with  Johnson,  and  told  the  banker  in  what  notes  to 
pay  it ;  the  banker  handed  over  the  notes  to  Johnson  in  Salmon's 
presence ;  and  while  they  were  both  on  their  way  back  to  the  shop, 
Johnson  managed  to  make  off  with  the  notes,  and  he  and  Wright 
appropriated  them  to  their  own  use :  this  was  holden  to  be  larceny 
in  both,  for  Johnson  had  but  the  bare  custody  and  not  the  pos- 
aesson  of  the  notes,  and  the  carrying  them  off  and  appropriating 

(a)  Bobfnson's  case,  a  East,  P.C.        (e)  R.  v.  Paradiee^  S  East,  P.  C. 
e6S.  565  ;  Jl.  t.  CkipdUue,  8  East,  P.  C. 
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them  amounted  to  larceny  (a).  So,  persona  who  haye  the  hare  use 
of  the  goods  of  another  are  not  deemed  in  law  bailees  ;  therefore  if 
a  guest  at  an  inn  or  tavern  steal  the  plate  or  other  articles  of  which 
he  has  (be  use  at  his  meak,  &c.,  he  is  guilty  of  larceny,  for  he  is 
said  to  have  the  use  merely  of  them,  and  not  the  possession  (6). 

And  lastly,  if  a  man  lose  goods,  and  another  find  them,  and  ap- 
propriate them  to  his  own  use,  it  is  a  larceny  or  not,  according  to 
circumstances.  Where  a  man  was  indicted  for  stealing  a  hank 
note,  and  it  appeared  that  he  found  it  upon  the  road,  but  as  there 
was  no  name  or  mark  upon  it  indicating  to  whom  it  belonged,  nor 
were  there  any  circumstances  attending  the  finding  which  would 
enable  him  to  discover  to  whom  it  belonged,  and  as  he  had  no 
reason  to  believe  that  the  owner  knew  where  to  find  it,  the  prisoner 
intended  to  appropriate  it  to  his  own  use  ;  on  the  day  after,  how- 
ever, he  was  informed  that  it  belonged  to  the  prosecutor,  who  had 
dropped  it  accidentally  ;  and  afterwards  he  changed  the  note,  and 
appropriated  the  money  to  his  own  use  :  the  prisoner  being  found 
gulty,  the  case  was  reserved  for  the  opinion  of  the  criminal  court  of 
appeal ;  the  case  was  not  argued,  but  after  grave  consideration,  a  moat 
elaborate  judgment  was  delivered  by  Parke,  B. :  after  citing 
numerous  authorities,  his  lordship  said, — ^*  The  result  of  these 
authorities  is,  that  the  rule  of  law  on  this  subject  seems  to  be,  that 
if  a  man  find  goods  that  have  been  actually  lost,  or  are  reasonably 
supposed  by  him  to  have  been  lost,  and  appropriate  them  with 
intent  to  take  the  entire  dominion  over  them,  really  believing  when 
he  takes  them  that  the  owner  cannot  be  found,  it  is  not  larceny ; 
but  if  he  have  taken  them  with  a  like  intent,  though  lost  or  reason- 
ably supposed  to  be  lost,  but  reasonably  believing  that  the  owner 
can  be  found,  it  is  larceny;"  here  "  the  first  taking  did  not  amount 
to  larceny,  because  the  note  was  really  lost,  and  there  was  no  mark 
on  it  or  other  circumstance  to  indicate  then  who  was  the  owner  or 
that  he  might  be  found,  nor  any  evidence  to  rebut  the  presumption 
that  would  arise  from  the  finding  of  the  note  as  proved,  that  he 
believed  the  owner  could  not  be  found,  and  therefore  the  original 
taking  was  not  felonious ;  and  if  the  prisoner  had  changed  the  note 
or  otherwise  disposed  of  it  before  notice  of  the  tiUe  of  the  real 
owner,  he  clearly  would  not  have  been  punishable ;  but  after  the 
prisoner  was  in  possession  of  the  note  the  owner  became  known  to 
him,  and  he  then  appropriated  it  ammo  /urandi^  and  the  point  to 
be  decided  is,  whether  that,  was  a  felony ;  upon  this  question  we  have 
felt  considerable  doubt ;  if  he  had  taken  the  chattel  innocently,  and 
afterwards  appropriated  it  without  knowledge  of  the  ownership,  it 
would  not  have  been  hirceny,  nor  would  it,  we  think,  if  he  had 
done  so  knowing  who  was  the  owner,  for  he  had  the  lawful  posses- 
sion in  both  cases,  and  the  conversion  would  not  be  a  trespass  in 
either ;  but  here  the  original  taking  was  not  innocent  in  one  sense. 


(«)  H.  V.  JoAjwoh €t  oL,  91  Law        (b)   Hal©,  505.  i  Hawk,  c  33. 
J.  W  m.  s.  60.  ^ 
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and  the  qnestton  is,  does  that  make  a  difference?  we  think  not ;  it 
was  difipimiebable,  as  we  haTe  clearlj  decided  ;  and  although  tlie 
poflseaaton  was  accompanied  bj  a  dishonest  intent,  it  was  still  a 
lawful  possession,  and  good  against  all  but  the  real  owner,  «nd  the 
sabaeqoent  oonTersion  was  not  therefore  a  trespass  in  thii  case 
more  than  the  oth»a,  and  oonseqnentlj  no  larceny ;  we  therefore 
think  the  eon?ictk>n  was  wrong'*  (a).  From  this  decision,  which 
maj  be  ooomdered  a  safe  guide  in  all  these  cases  hereafter,  it  ap- 
peals that  a  taking  bj  finding,  in  larceny,  may  be  classed  under 
three  heads : — Firttj  where  upon  the  finding  the  party  has  no  in* 
tention  to  appropriate  the  thing  found  to  his  own  use,  but,  on  the 
contrary,  intends  to  restore  it  to  the  owner  if  he  be  found,  but  after- 
wards he  disposes  of  it  to  hb  own  use,  either  before  or  even  after 
he  knows  who  the  owner  is,  this  is  not  larceny,  because  there  was 
no  anmut/urandi  at  the  time  of  the  taking  (6): — Secondljf,  where 
a  man  finds  goods  that  haTe  been  actually  lost,  or  are  reasonably 
supposed  by  him  to  have  been  lost,  and  appropriates  them  with 
intent  to  take  the  entire  dominion  over  them,  rndly  believing  then  that 
the  owner  cannot  be  found,  and  he  afterwards  dispose  of  them  to  his 
own  use,  either  before  or  even  after  he  knows  who  the  owner  is,  it 
is  not  larceny,  because  the  taking,  though  not  exactly  innocent, 
was  not  punishable,  and  could  not  be  made  the  subject  of  an  action 
of  trespass  (c): — TMrdly^  where  a  man  finds  goods  that  have  been 
actually  lost,  or  are  reasonably  supposed  by  him  to  be  lost,  and 
appropriates  them  with  intent  to  take  the  entire  dominion  over  them, 
he  at  the  same  time  knowing  or  reasonably  believing  that  the 
ownor  can  be  found,  this  is  larceny,  whether  the  finder  afterwards 
convert  them  to  ins  own  use  or  not  (cQ.  Where  a  gentleman  left 
Ids  trunk  in  a  hackney  coach,  and  the  coachman  converted  it  to 
his  own  use,  this  was  holden  larceny,  because  he  knew  where  ho 
bad  taken  the  gentleman  up  and  set  him  down  (e).  Where  the 
prisoner,  a  hackney  coachman,  was  indicted  for  stealing  a  box, 
containing  several  articles,  it  appeared  that  he  conveyed  the  pro- 
secutor, with  a  number  of  packages,  from  the  Adelphi  to  Orchard- 
street,  where  he  and  a  servant  took  all  the  packages  out,  except 
this  box  which  was  under  the  seat,  and  being  paid  his  fare,  he 
drove  off;  the  prisoner  being  traced  and  taken,  and  the  box  (by  a 
direction  from  him)  found  at  a  Jew's  uncorded,  some  of  the  goods 
taken  oat,  and  several  papers,  particularly  two  bonds,  missing :  the 
jury  convicted  him,  and  the  nuijority  of  the  judges  held  the  con- 
viction to  be  right  (/).  Where  the  prosecutor  had  hia  hat  knocked 
off  in  the  street,  and  the  prisoner,  who  had  his  own  hat  on  his  head, 
took  the  hat  np  and  went  home  with  it:  this  was  holden  to  be 

(a;  it.  V.  TAnrtem,  2  Car.  ft  K.        (c)  Thnrbom't  csm,  nmrm, 
»1.  (d)  Id. 


(ft)  Jnti,  p.  199;  and  see  iK.  v.  (r)  Lainb*icaae,aEatr,r.C.G64. 
I^resiom,  31  Law  J.  41  n. ;  S.  v.  (/)  Wynne's  case,  a  East,  P.  C. 
iMsoii,8&LawJ.39m.  664,  f  Leach,  460. 


164  Larceny^  3^c, 

krceny,  for  the  prisoner  either  saw  or  oonld  hare  instantlj  fonnd 
the  owner  (a).  Where  a  female  servant  was  indicted  for  stealinj^ 
some  bank  notes  in  her  master's  dwellinji^-house,  and  it  appeared 
that  being  qaestioned  abont  them,  she  at  first  denied  all  knowledge 
of  them,  bat  afterwards  said  she  had  foand  them  in  the  passage  of 
the  house :  Park,  J.,  held  that  her  not  having  communicated  the 
hct  immediatelj  to  her  master,  and  ascertained  whether  thej  were 
his,  were  strong  evidence  of  her  felouioos  intent  (b).  Where  a  man 
purchased  a  bureau  at  a  public  auction,  and  afterwards  found  some 
monejr  in  a  secret  drawer  of  it,  which  he  appropriated  to  his  own 
use :  this  would  have  been  larcenj,  inasmuch  as  he  had  the  means 
of  immediatelj  finding  out  the  owner ;  but  he  proved  that  the 
auctioneer  at  Uie  time  of  the  sale  said  be  sold  the  bureau  **  with  its 
contents,**  and  the  court  held  that  if  that  were  true,  it  would  give 
him  a  colourable  claim  of  right,  which  would  prevent  the  appro- 
priation of  the  monejr  from  being  Urceny  (c).  Where  the  prisoner 
was  indicted  for  stealing  a  gold  chain  and  eye-glass,  and  it  ap- 
peared that  the  prosecutor's  wife  lost  the  articles  whilst  walking  in 
the  garden  adjoining  the  house,  and  the  prisoner  (who  was  engaged 
about  the  premises)  and  the  gardener  were  sent  to  look  for  them  ; 
the  prisoner  found  them,  and,  without  disclosing  the  fact  to  the 
gardener  or  other  person,  took  them  home ;  on  the  daj  after  a 
reward  of  2L  was  offered  for  them,  when  the  prisoner  came  forward 
with  them,  but  refused  to  give  them  up  until  the  reward  was  paid : 
Bolfe,  B.,  held  this  to  be  larcenj  (d).  But  where,  upon  an  indict- 
ment for  stealing  a  watch,  the  jury  found  the  defendant "  not  guilty  of 
stealing  the  watch,  but  guilty  of  keeping  possession  of  it  in  the  hope  of 
reward,  from  the  time  he  first  had  the  watch  :**  the  question  whether 
his  thus  keeping  it  was  larceny  being  reserved  for  the  opinion  of 
the  criminal  appeal  court,  the  judges  held  that  it  was  not  (e).  So, 
where  a  man  was  indicted  for  stealing  a  purse  with  money  in  it,  and 
it  appeared  that  he  found  it  in  the  high  road,  and,  according  to  his 
own  confession,  he  poured  the  money  into  his  handi,  threw  the  purse 
away,  and  applied  the  money  to  his  own  use  ;  the  purse  had  been 
lost  by  the  prosecutor's  wifo,  when  going  as  a  passenger  by  the 
ooach  from  Cleobury  to  Bewdley :  Parke,  B.,  held  that  although  it 
was  clear  that  the  defendant  had  the  intent  to  appropriate  the  money 
to  his  own  use  immediately  on  his  finding  it,  yet  as  there  were  no 
marks  on  the  purse  by  which  he  might  trace  the  owner,  and  as  he 
found  it  in  a  place  where  it  might  be  presumed  that  the  owner 
would  not  know  it  could  be  found,  he  was  not  guilty  of  larceny  (/). 
But  where  a  purchaser,  by  mistake,  left  his  purse  on  the  prisoner's 
market  stall,  without  knowing  it,  and  the  prisoner  afterwards 

(a)  R.  V.  Poptt  6  Car.  ft  P.  S46, 

(b)  R,  V.  KeiTt  8  Car.  ft  P.  176. 

(c)  Merfy  v.  Qrten  et  al.,  10 
Law  J.  154  m.;  7  Meet,  ft  W. 
6S1.  Me  Thitrbora'i  case,  anil,  p.  168u 
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flndiq^  tbe  pane,  but  not  knowing  wboM  it  was,  appropriited  it, 
and  denied  all  knowledge  of  it  when  inqairy  was  made  by  the 
owner:  thia  was  holden  to  be  larceny,  for  the  parse,  strictly  speak- 
ing, was  not  lost  property,  and  therefore  it  was  not  necessary  to 
enquire  whether  the  prisoner  had  nsed  reasonable  means  to  find  the 
owner  (a}> 

Btf  whom  lareenjf  nuuf  he  committed.']  A  man  cannot  be  gnilty 
of  larceny  in  taking  his  own  goods,  nnleas  they  be  in  possession  of  a 
bailee,  and  the  taking  of  them  will  have  the  effect  of  charging  him  (6). 
If  a  man  deliver  goods  to  a  tailor  or  carrier,  and  afterwards,  with 
intent  to  make  bun  responsible  for  them,  fraudulently  and  secretly 
take  them  away,  he  is  guilty  of  larceny  (e).  Where  the  owner  of 
goods  had  them  shippMl  for  exportation  by  shipping  agents,  who 
gave  the  usual  bond  to  the  custom-house;  but  the  owner,  for  the 
purpose  of  defrauding  tlie  revenue,  had  the  bales  relanded,  the  goods 
taken  out,  and  rubbish  substituted  for  them,  in  which  state  they  were 
put  on  board  a  foreign  vessel:  the  owner  being  indicted  for  this  as  a 
larceny,  four  of  the  judges  held  that  it  did  not  amount  to  that 
offence,  as  his  intent  was,  not  to  cheat  or  charge  the  a^^ents,  but  do 
defraud  the  crown ;  but  seTen  of  the  judges  held  it  to  be  larceny, 
because  the  agents  having  given  a  bond  to  the  custom  house,  the 
fraud  would  have  the  effect  of  charging  them,  by  rendering  them 
liable  to  a  suit  upon  tlieir  bond  (cf). 

A  wife  cannot  be  guilty  of  larceny  of  the  goods  of  her  husband 
except  in  those  cases  in  which  the  husband  himself  might  be  guilty, 
as  just  now  mentioned:  for  they  are  one  person  in  law  (e).  Where 
the  wife  of  the  prosecutor,  and  a  man  with  whom  she  alterwarda 
cohabited,  jointly  took  money  and  goods  belonging  to  the  husband : 
the  judges  held  that  an  indictment  for  larceny  would  lie  agiiinst  the 
man,  although  not  against  the  wife;  and  that  notwithstanding  the 
wife's  consent,  the  property  must  be  considered  as  having  been  taken 
vwito  domino  (J),  Or  if  the  wife  take  the  goods,  even  her  own 
clothes,  and  give  them  to  an  adulterer,  or  to  a  person  with  whom 
she  intends  to  live  in  a  state  of  adultery,  the  man  will  be  guilty  of 
larceny,  the  wife  not  (^).  But  if  the  wife  alone  take  away  the  hus- 
band's goods,  and  take  them  to  the  adulterer's  lodgings,  and  they  are 
placed  by  her  in  a  room  where  the  adultery  takes  place,  and  where 
they  are  afterwards  found  :  the  adulterer  cannot  be  convicted  of 
larceny  merely  on  this  proof,  unless  it  can  be  proved  that  he  had 
personal  possession  of  them  (A).  But  if  a  wife  deliver  the  husband's 
goods  \a  any  other  stranger,  the  latter  cannot  be  deemed  guilty  of 
larceny  in  taking  them  (t). 

(a)  R.  V.  Wat,  24  I^w  J.  4  m.  il.  v.  FeatherMtone,  S3  Law  J.  137 

ib)  1  Hawk.  c.  33,  s.47*  m. 

ic)  Id.  (/r)  R.  V.  ToOettandTaiflor,  Car. 

Id)  R.  V.  Wilktuon and  Mandm,  ft  M.  1 1 2. 

R.  A  Rv.  470.  k)  R.  v.  Rownbfrg,  1  Car.  A  K . 

(O  1  Hale,  M 4.  233. 

?/)  R,  V.  Toiflrecy  Ry.  A  H.  843 ;  (0  1  Hawk,  c  33,  i.  32. 
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A  joint  tenant,  or  tenant  in  common  of  a  personal  chattel  .cannot 
be  guilty  of  larcenj,  bj  taking  it,  and  disposing  of  the  whole  of  it  to 
his  own  080;  it  is  merely  the  subject  of  a  civil  remedy  (a).  But  if 
he  take  it  ont  of  the  hands  fk  a  bailee,  with  whom  it  b  left 
for  safe  custody  or  the  like,  and  the  effect  of  such  taking 
will  be  to  charge  the  bailee,  it  is  otherwise.  Therefore  where 
a  woman,  a  member  of  a  benefit  society,  entered  the  room  of  a 
person,  with  whom  a  box  containing  the  funds  of  the  society,  was 
depasited  for  safe  custody,  and  took  and  carried  away  the  box,  with 
intent  to  appropriate  the  contents  to  her  own  use :  Uie  judges  were 
clearly  of  opinion  that  this  was  larceny,  the  bailee  being  answerable 
to  the  society  for  the  property  (6). 

Indktm&fUfor  iimple  Larceny. 

The  following  is  the  form, — 

>     The  jurors  for  oar  Lady  the  Queen,  upon  their  oath 

to  wit    )  present,  that  A.  B.,  on  the day  of ,  in  the  year 

of  our  Lord ,  feloniously  did  steal,  take,  and  cany  away  [certain 

money  of  C.  D.,  and  one  gold  watch,  two  cloth  coats,  and  five  linen 
shirts,  of  the  goods  and  chattels  of  the  said  C.  D.J :  against  the  peace 
of  our  Lady  the  Queen,  her  crown  and  dignity. 

The  indictment  must  charge  that  the  defendant  took  and  carried 
away  the  goods,  or,  in  horse  stealing,  that  he  took  and  led  away  the 
horse,  or,  in  an  indictment  for  stealing  cattle  or  sheep,  that  he  took 
and  drove  them  away  (c).  And  it  must  state  that  it  was  done  fe- 
loniously, for  otherwise  the  taking  described  would  be  a  mere  tres- 
pass; no  other  word  is  equivalent  to  it  (d). 

The  goods  must  be  described  with  sufficient  certainty  in  the  in- 
dictment, in  order  to  show  that  tliey  are  such  things  as  are  the  anb- 
ject  of  larceny.  Wliere  a  person  was  indicted  for  stealing  '*  three 
eggs  of  the  value  of  two  pence,"  Tindal,  C.  J.,  held  the  indictment 
bad,  for  not  stating  what  sort  of  eggs  they  were;  for  all  that  ap- 
peared in  the  indictment,  they  might  be  adders*  eggs  or  otlier  eggs, 
which  could  not  be  the  subject  of  larceny  (e).  In  an  indictment  for 
a  larceny  of  live  annuals,  it  is  not  necessary  to  state  them  to  bo 
alive,  because  the  law  will  presume  them  to  be  so,  unless  the  con- 
trary be  stated;  but  as  to  dead  animals,  it  was  formerly  holden  that 
the  indictment  should  in  all  cases  describe  them  as  being  so,  other- 
wise it  would  be  a  misdescription,  and  fatal.  And,  therefore,  where 
upon  an  indictment  for  stealing  two  turkeys,  it  appeared  that  the 
turkeys  were  dead  when  they  were  stolen :  Hullock,  B.,  held  this  to 
be  a  fotal  variance;  for  '*  turkeys  "  mean  live  turkeys  (/).  And  the 

(a)  I  Hale.  513;  leeiK.  ▼.  Walter  1  Hawk.  e.  33. 1. 1. 
WatU,  19  Law  J.  192  m.  (rf)  i  EmI,  P.  C  778. 

(6)  it.  ▼.  PkaU  BramUjft  B.  ft         {e)  R.  v.  Cog,  1  Car.  Ar  K.  494. 
Ry.  478.  (f)  R,  V.  HaUotta^,  1  Car.  &  P. 

(c)  1  Hale,  604,  506 ;  2  Hale,  184  ;  188. 
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rale  la  so  still,  with  nspect  to  animals,  the  stealing  of  which  is  made 
addltkmallj  penal  hj  atatate,  soch  as  hocses,  oxen,  cows,  sheep;  if 
thej  he  dead  when  stolen,  it  most  be  so  stated  in  the  indictment ;  for 
npon  an  indictment  for  stealing  a  horse,  oz,  or  sheep,  yon  cannot  giro 
in  evidence  the  stealing  of  a  dead  one,  for  that  is  only  simple  larceny 
at  oommon  law.  Bat  in  all  cases  of  stealing  animals,  where  it  is 
the  same  offence  whether  they  are  dead  or  alive,  snch  as  pooltry,  &e.| 
which  are  the  snbject  of  larceny  at  oommon  law,  it  is  no  longer 
deemed  necessary  to  state  that  tlray  were  dead  at  the  time  they  were 
stolen.  Where  a  man  was  indicted  for  receiving  a  '*  lamb,**  knowing 
it  to  hare  been  stolen,  it  appeared  that  the  lamb  had  been  killed  at 
the  time  he  received  it,  and  it  was  objected  that  it  was  misdescribed 
in  the  indictment :  npon  the  point  being  rpsored  for  the  opinion  of 
the  jodgea,  they  held  that  the  objection  ongfat  not  to  prevail;  for  this 
being  a  case  of  receiving,  it  vras  immaterial  to  the  prisoner's  offence 
whether  the  lamb  was  idive  or  dead ;  in  either  case  his  offence  and 
ponbhment  were  the  same  (o).  Where  a  man  was  indicted  for 
stealing  "  one  sheep,"  and  it  appeared  that  the  animal  was  between 
nine  and  twelve  m<»iths  old,  and  some  of  the  witnesses  called  it  a 
sheep,  some  a  Iamb,  but  the  jury  said  that  in  oommon  pariance  it 
was  called  a  lamb :  the  prisoner  being  conricted,  the  jndges  held  the 
conTiction  to  be  right,  as  the  word  **  sheep  "  being  general,  was  ap- 
plicable to  one  of  that  age,  whatever  in  common  parlance  it  might  be 
called  (6).  Where  a  man  was  indicted  for  stealing  "  ore  ham,  of 
the  yaloe  of  10«.,  of  the  goods  and  chattels  of  Thomas  Keighway," 
and  it  was  objected  that  the  description  was  not  sufficient,  as  it 
might  be  the  bam  of  some  wild  animal,  which  would  not  be  the  snb- 
ject of  larceny:  the  judges,  however,  held  it  to  be  sufficient,  for  even  if 
it  were  the  ham  of  a  wild  animal,  it  might  be  of  Taloe.  and  the  sub- 
ject of  larceny,  the  rule  as  to  animals  ferm  naturte  applying  only  to 
the  live  animal  (c).  So,  where  the  prisoner  was  indicted  for  receiving 
^  twenty-eight  pounds  of  tin,"  and  it  appeared  that  what  he  had  re- 
ceived were  two  lumps  of  tin,  called  in  the  trade  ingots;  and  it  was 
objected  that  they  onght  to  have  been  so  called  in  the  indictment: 
but  Coleridge,  J.,  held  that  they  were  properly  described  as  so  many 
pounds  weight  of  tin ;  if  the  ingots  were  some  article  which  in  ordi- 
nary parlance  was  called  by  a  particular  name  of  its  own,  it  would  be 
improper  to  call  it  by  the  name  of  the  material  of  which  it  wascom- 
posisd;  in  speaking  of  a  piece  of  cloth,  you  could  not  call  it  so  many 
pounds  weight  of  wool;  in  speaking  of  sovereigns,  you  could  not  call 
them  so  many  ounces  of  gold ;  but  here,  this  is  the  material  itself, 
and  is  properly  described  as  so  many  pounds  weight  of  tin ;  so,  in 
larceny  of  a  bar  of  iron,  it  would  be  properly  described  as  so  many 
pounds  weight  of  iron  (d).  But  where  a  man  was  indicted  in-  the 
county  of  Hereford  for  stealing  a  brass  furnace  in  that  county,  and 

(a)  R.  V.  Puckering^  Ry.  ft  M.        (c)  R.  v.  Galtemrs,  i  Car,  ft   K. 
242.  981,  19  Law  J.  13,  m. 

ib)  R,  V.  Spieer,  1  Car.  ft  K.  G99.        {d)  /{.v.  afaM|^M,Csr.  ft  M.  140. 
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it  appeared  that  he  stole  it  in  Radnorshire,  broke  it  in  pieces,  and 
brought  it  into  Herefordshire,  where  he  was  apprehended :  Hnllock, 
B.,  held  that  the  evidence  did  not  support  the  indictment,  for  he  never 
had  the  brass  furnace  in  Herefordshire,  but  merely  pieces  of  brass  (a). 

But  by  Stat.  14  &  15  Vict,  c  100,  s.  5,  in  any  indictment  for 
stealing  any  instmment,  it  shall  be  sufficient  to  describe  it  by  any 
name  or  designation  by  which  it  may  be  usually  known,  or  by  the 
purport  of  it,  without  setting  out  any  copy,  or  otherwise  describing 
the  same,  or  the'  value  thereof. 

And  by  sect.  18,  in  any  indictment  in  which  it  shall  be  necessary 
to  make  any  averment  as  to  any  money,  or  any  note  of  the  Bank  of 
England,  or  any  other  bank,  it  shall  be  sufficient  to  describe  each 
money  or  bank  note  simply  as  money,  without  specifying  any  parti- 
cnlar  coin  or  bank  note;  and  snch  allegation,  so  far  as  r^ards  the 
description  of  the  property,  shall  be  sustuned  by  proof  of  any 
amount  of  coin,  or  of  any  bank  note,  although  the  particular  species 
of  coin  of  which  such  amonnt  was  composed,  or  the  particular 
nature  of  the  bonk  note,  shall  not  be  proved. 

And  by  sect.  24,  no  indictment  shall  be  deemed  insufficient,  for 
want  of  the  statement  of  the  value  or  price  of  any  matter  or  thing, 
in  any  case  where  the  value  or  price  is  not  of  the  essence  of  the 
offence.  Since  the  distinction  between  grand  and  petty  larceny  was 
abolished,  it  seems  to  have  been  no  longer  necessary  to  insert  the 
value  of  the  articles  stolen  in  an  indictment  for  larceny,  except  for 
stealing  to  the  value  of  5/L  in  a  dwelling-hnuse.  It  was  said,  in- 
deed, by  some,  to  be  necessary  to  show  that  the  thing  was  of  some 
value;  but  this  was  sufficiently  shown,  by  stating  it  to  be  of  the 
goods  and  chattels  of  the  prosecutor.  As  it  can  be  of  no  use,  there- 
fore, in  any  case  to  insert  it  where  the  value  or  price  is  not  of  the 
essence  of  the  offence,  and  as  the  24th  sect  of  stat.  14  &  15  Vict. 
c  100,  above  mentioned,  sanctions  its  omission  in  all  other  cases,  I 
have  in  practice  omitted  to  insert  it,  except  in  the  single  case  above 
mentioned. 

The  thing  stolen  must  be  described  as  the  property  either  of  the 
actual  owner,^-or  of  a  person  having  a  special  property  as  bailee, 
and  from  whose  possession  it  has  been  taken.  If  the  things  stolen 
be  personal  chattels,  they  are  described  as  the  "  goods  and  chattels  *' 
of  C.  D. ;  if  money,  as  the  "  money  "  of  C.  D. ;  if  they  be  choses 
in  action,  or  things  fixed  to  the  freehold,  which  are  not  personal 
chattels,  and  were  not  the  subject  of  larceny  at  common  law,  they 
are  described  as  the  "  property  "  of  C.  D.  Where  a  man  was  in- 
dicted for  stealing  **  two  shillings,  of  the  goods  and  chattels "  of 
C.  D.,  and  this  being  objected  to,  the  point  was  reserved  for  the 
opinion  of  the  criminal  appeal  court:  the  judges  held  that  the 
words  "  of  the  goods  and  chattels  "  might  be  rejected  as  surplusage, 
and  then  it  would  stand  *'  two  shillings  of  C.  D.,"  which  was  a  snffi- 
dent  allegation  that  they  were  his  property  (&).    Where  the  goods 

(a)  B.  V.  HaUowagt  1  Car.  ft  P.  127.     (6)  A.  v.  itofXey,  S  Car.  &  K.  974. 
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«rB  in  the  possession  of  a  bailee  at  the  time  thej  are  stolen,  they 
xnaj  be  described  as  the  goods  of  the  owner,  or  of  the  bailee.  They 
may  be  described  as  the  goods  of  the  owner,  although  he  never  have 
bad  actoal,  but  merely  a  constmctiTe  possession  of  them;  and, 
therefore,  where  bank  notes,  the  property  of  one  Kash,  but  which 
had  never  been  in  his  possession,  being  by  his  orders  sent  by  an 
agent  of  his  in  the  Isle  of  Wight  to  his  agent  in  London,  and  by  the 
latter  to  an  agent  of  Nash*s  at  Worcester,  were  stolen  from  the  car- 
rier, and  they  were  described  in  the  indictment  as  the  property  of 
Na^ :  the  judges  held  that  they  were  properly  described  as  Nash's 
property  (a).  Or  they  may  be  laid  to  be  the  property  of  the  bailee, 
as,  for  instance,  the  carrier  in  Remnant's  case,  from  whom  the  notes 
were  in  fact  stolen.  So  linen  delivered  to  a  laundress  to  wash  (6), 
cattle  sent  to  an  agister  to  agist  (c),  or  goods  given  to  the  driver  of 
a  stage-ooach  to  carry  (d),  may  be  described  as  the  property  of  the 
bailee,  or  of  the  owner.  And  if  a  man  steal  his  own  goods  fix>m  a 
bailee,  they  must  be  laid  to  be  the  property  of  the  bailee  (e).  If 
goods  be  stolen  whiUit  in  the  custody  of  the  sheriff  under  an  execu- 
tion, they  may  still  be  described  as  the  property  of  the  defendant,  for 
they  are  his  until  sale  (/).  Or  they  might  be  stated  to  be  the  goods 
of  the  sheri£  But  if  pmperty  be  stolen  from  the  owner^s  servant, 
they  must  be  laid  to  be  the  property  of  the  owner;  for  the  servant  is 
not  a  bailee  Qf),  But  if  a  man  part  with  the  right  to  immediate 
possession,  so  as  not  to  be  in  a  situation  to  maintain  trespass,  as  if 
he  let  furniture  with  lodgings  to  a  lodger,  tlien  if  any  of  the  furni- 
ture be  stolen,  it  cannot  be  laid  as  tlie  property  of  the  owner,  but 
must  be  described  as  the  property  of  the  lodger  (A).  The  clothes  of 
a  child  of  tender  years,  supplied  by  the  fifither,  must  be  laid  to  be 
the  property  of  the  father;  of  a  child  grown  up,  the  property  of  the 
father  or  of  the  child,  and  more  properly  the  latter  (t).  Goods, 
&c  in  the  possession  of  a  wife,  must  be  laid  to  be  the  property  of 
the  husband  (ik),  even  although  she  held  them  as  bailee  for  another 
(/)•  If  the  owner  be  dead  at  the  time  the  goods  are  stolen,  they 
must  be  stated  to  be  the  property  of  his  executor,  if  there  be  one,  or 
of  the  administrator,  if  at  that  time  there  be  one,  or  if  neither, 
they  must  be  laid  to  be  the  property  of  the  bishop  of  the  diocese  (m); 
and  if  the  shroud  be  stolen  from  the  corpse,  it  may  be  hid  to  be  the 
property  of  the  person  whose  property  it  was  at  the  time  it  was  put 
on  (n).    If  goods  be  stolen  from  a  felon,  they  are  laid  to  be  the  pro- 


fit) J?.  T.  Remnmni^  R.  &  Ry.  136.  (A)  R.  v.  Sebtead,  R.  &  Rjr.  411 ; 

(b)  Facker't  case,  i  Bast,  F.  C.  JL  v.  Brwutpick,  Ry.  &  M.  u7. 
658.  (0  a.  V.  Hvgkes,  Car.  *  M.593: 

(c)  Woodward's    case,   S    East,  9  East,  P.  C.  654. 
F.  C.  663.  (*)  1  Hale,  518. 

fS.  T.  Deakin  tmd  Smith,  Id.  (I)   R.  r.  RoberU,  7  Car.  &  P.  485. 

1  Hale,  613,  i  Bast,  P.  C.  654.  (m)  R.  t.  Oeorge  and  Ann  SmUk, 

R.  V.  BoitaU,  S  Rubs.  9a.  7  Car.  A  P.  147 ;  R.  v.  Tijtpin^fiax, 

9  Ease.  P.  C.  659:   but  see  &  U.  645. 

ML  V.  Bnddidt,  8  Car.  ft  P.  937.  (»)  1  Hawk.  c.  33,  s.  46. 
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perty  of  the  Qaeen  (a).  Where  waifii,  atnys,  or  treastin  trove  are 
8tolen|  thej  may  be  laid  to  be  the  property  of  some  person  to  the 
jurors  unknown  (6);  and  the  same  in  all  other  cases,  where  the 
name  of  the  owner  is  not  known  (c),  if  facts  be  proved  from  which 
the  jary  may  fairly  presume  that  the  goods  were  stolen  (cQ. 

If  the  goods  be  the  property  of  partners,  joint  tenants,  tenants  in 
common,  or  parteners,  they  may  be  stated  to  be  the  property  of  one 
of  them,  named,  and  **  another*'  or  ** others"  (e);  which  provisiaa 
extends  to  all  joint  stock  companies  and  tmstees  (y).  The  pro- 
perty  of  friendly  societies  may  be  laid  in  the  treasurer  or  trustees 
\g)\  of  loan  societies,  in  the  treasurer  (A);  of  savings'  banks,  in  the 
trustee  or  trustees  (t).  The  property  of  a  corporation  aggregate, 
must  be  laid  in  the  corp(»aUon  in  its  corporate  ni^ne. 

Where  goods  are  stolen  from  a  church,  they  may  be  laid  to  be  the 
property  of  the  rector,  the  churchwardens,  or  the  parishioDers;  if 
stolen  from  a  chapel,  the  property  of  the  owner,  or  <tf  the  trustees. 
And  where  a  Bible  and  hymn-book,  which  bad  been  presented  to 
the  Methodists'  society  at  Feckenliaro,  were  stolen  from  the  Me- 
thodist chapel  there,  and  were  described  as  the  property  of  John 
Bennett  and  others,  Bennett  being  one  of  the  society  and  also  one  of 
the  trustees  of  the  chapel:  Parke,  J.,  held  it  to  be  correct  (£). 

Groods  and  chattels  provided  at  the  expense  of  a  county,  riding,  or 
division,  for  the  building  or  repairing  of  a  county  bridge,  or  for  a 
gaol,  house  of  correction,  infinnary,  asylum,  or  other  building,— 
may  be  described  as  the  property  of  the  inhabitants  of  such  county, 
riding,  or  division  (J).  Goods  and  cliattels  in  a  workhouse  or  poor- 
house  of  a  parish,  township,  or  hamlet,  or  provided  for  the  poor 
thereof,  may  be  stated  to  be  the  property  of  the  overseers  of  the  poor 
of  such  parish.  &c,  without  mention  of  their  names  (m);  and  where 
they  were  described  as  the  property  of  "  the  overseers  of  the  poor  for 
the  time  being  "  of  the  parish  of  E.^  the  judges  held  it  to  be  suffix 
cient  (n).  Goods  and  chattels  belonging  to  a  poor  law  union,  or  to  a 
parish  under  guardians,  by  stat  4  &  5  W.  4,  c  76,  must  be  de- 
scribed as  the  property  of  *'  the  guardians  of  the  poor  of  die  — — 

union  (or  of  the  parish  of )  in  the  oonnty  of *  (©)• 

Materials  or  tools  for  making  or  repairing  a  highway  in  any  pariah, 
&c,  may  be  laid  to  be  the  property  of  the  surveyor  or  surveyors  of 
the  highways  there  for  the  time  bdng,  without  mention  of  the 
names  (p).    Goods,  &c.,  belonging  to  a  turnpike  trust,  or  materials 

(a)  R»  T.  Whitehead,  9  Car.  &  P.  {g)  10  G.  4»  c.  56,  s.  21 ;  JZ.  v. 

4S9.  CcSn,  Car.  &  M.  89 

(ft)  2  East,  P.  C.  606.  (A)  3  &  4  Vict.  c.  1 10. 

(c)  1  Hawk,  c  33,  >.  44 ;  8  Id.  c.  (0  9  G.  4,  c  92,  s.  8. 

25,  s.  71.  \k)  A.T.  SouUom,  5  Car.  ft  P.  537. 

{d)  2  Hale,  890;  2  Eait,  P.  C.  (/)  7  G.  4.  c.  64,  a  15i 

651.  (m)  Id.  1.  16. 

(r)  7  G.  4,  c.  64, 1. 14.  (n;  R,  ▼.  Went,  R.  ft  Ry.  359. 

(/)  Id. ;  ftee  aUo  itat.  7  G.  4,  c.  (o)  5  &  6  W.  4,  C  69,  i.  7 ;  5  ft  6 

46, 1.  9. ;  R.  T.  Gabff,  R.  ft  Ry.  178  $  Vict.  c.  57.  •.  16. 

R.  ▼.  8Uel,  Car.  ft  H.  387.  0>)  7  G.  4,  c  64,  §.  16. 
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or  tools  for  making  or  repuring  the  road,  may  be  described  as  tbe 
|i)])ertjp  of  the  trustees  or  commissionerB  of  the  road,  without 
naming  them  (a).  Property  nnder  the  oommissionerB  of  sewers, 
maj  be  described  as  the  property  of  the  commissioners  within  or 
nnder  whose  view,  oognisanoe,  or  management  snch  things  shall  b% 
without  naming  them  (6). 

If  the  name  stated  be  that  by  which  the  party  ib  usually  called,  it 
will  be  sufficient :  where  the  prosecutor  was  called  in  the  indictment 
John  Hancox,  and  his  real  name  was  John  Walter  Hancox,  but  he 
was  usually  called  and  known  by  the  name  of  John  Hancox,  Park, 
J.,  held  it  to  be  sufficient  (c).  So,  where  the  prosecutrix  Was  named 
in  the  indictment  by  a  name  which  she  had  assumed,  and  by  which 
alone  she  was  known  in  the  neighbourhood,  the  judges  held  it  suffi- 
dent  (<0.  If  the  name  be  mis-spelt,  it  wUl  not  be  deemed  material 
(e).  Or  if  there  be  a  variance  Wween  the  indictment  and  proof  in 
the  name  of  the  party  alleged  to  be  owner,  or  in  the  ownership  of  the 
property,  the  court  at  the  trial,  if  it  consider  such  Tariance  not  to  be 
material  to  the  merits  of  the  case,  and  that  the  defendant  cannot  be 
prqndioed  thereby  in  his  defence  on  such  merits,  may  order  such  in- 
dictment to  be  amended  according  to  the  proof  (/7- 


y.  It  shall  be  lawful  to  insert  several  counts  in  indictment. 
the  same  indictment  against  the  same  person  for 
any  number  of  distinct  acts  of  stealing,  not  ex- 
ceeding three,  which  may  have  been  committed  by 
him  against  the  same  person  within  the  space  of 
six  months  from  the  first  to  the  last  of  such  acts, 
and  to  proceed  thereon  for  all  or  any  of  them. 

NOTB. 

This  sssunilates  an  indictment  for  larceny  to  that  for  embezzle- 
ment, in  which  three  distinct  acts  of  embezzlement,  committed 
within  six  months,  may  be  charged  (jg). 

EviDEKCB  nr  LARCEinr. 

1.  Pruvmptive  or  (HraunttaiUial  Evidence  qfihe  Larceny, 

Where  there  is  no  direct  evidence  of  the  larceny,  by  some  person 
who  actually  saw  the  defendant  commit  it,  his  guilt  can  only  be 

(a)  7  0. 4,  c.  64,  i.  17.  id)  JZ.  t.  NorUm^  R.  &  Rjr.  6ia 

(6)  Id.  ».  IB.  (O  R.  T.  FoMier,  R.  &  Ry.  61S. 

(e)   R.  T.  Berrimam^  ft  Car.  ft  P.  if)  14  ft  16  Vict  c  100,  s.  1. 

601  i  Anon.  6  Car.  ft  P.  408,  S.  P.  {g)  See  sect.  lUposi. 
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proved  from  his  own  admissionSi  or  by  evidence  of  facts  from 
which  the  jniy  maj  fairly  presume  it  (a).  Where  goods  stolen  are 
very  shortly  afterwards  found  in  the  possession  of  a  man,  who  ia 
unable  satisfactorily  to  show  by  evidence  in  what  manner  he  came 
by  them,  the  presumption  is  that  he  is  the  person  who  stole  them* 
It  is  therefore  a  very  usual  way  of  provinjr  a  larceny,  to  call  the 
prosecutor  or  other  person  in  whose  possession  the  goods  were  at  the 
time  they  were  stolen,  to  prove  when  he  last  saw  them  in  his  pos- 
session, and  when  he  missed  them  ;  then  to  call  some  person  who 
can  prove  that  they  were  in  the  possession  of  the  prisoner  very 
shortly  after  they  were  stolen  ;  and  lastly,  to  call  some  person  to 
identity  and  prove  the  property  in  the  goods.  This  is  deemed  good 
•  primd  facie  evidence  of  the  larceny,  and  has  the  effect  of  throwing 
the  onus  upon  the  prisoner  of  proving  that  he  honestly  came  by 
them.  The  presumption  also  may  be  very  much  strengthened  by 
proof  of  any  circumstances  of  suspicion  in  the  conduct  of  the  de~ 
fendant,  with  relation  to  the  goods  in  question — such  as  selling 
them  at  an  undervalue  ;  his  pawning  them,  or  getting  some  other 
person  to  pawn  them  for  him,  in  a  feigned  name  ;  his  concealing  or 
disguising  them  ;  his  denying  their  being  or  having  been  in  his 
possession  ;  his  giving  a  fdse  account  of  how  or  when  he  came  by 
them  ;  his  being  near  the  place  where,  and  about  the  time  when, 
they  were  stolen  ;  or  the  like.  In  one  case  (&),  which  was  an  indict- 
ment ibr  stealing  a  piece  of  wood,  it  appeared  that  when  it  was 
found  in  the  prisoner's  possession,  he  said  he  had  bought  it  of 
one  Nash,  who  lived  about  two  miles  off;  but  Nash  was  not 
called  as  a  witness  for  the  prosecution :  Alderson,  B.,  laid  it  down 
as  a  general  principle,  that  when  a  man  in  whose  possession  stolen 
property  is  found  gives  a  reasonable  account  how  he  came  by  it,  as 
by  telling  the  name  of  the  person  from  whom  he  received  it,  and 
who  is  known  to  be  a  real  person, — it  is  incumbent  on  the  prose- 
cutor to  show  that  such  account  is  false  (c).  And  in  a  more 
recent  case,  Ld.  Denman,  G.J.,  said  that  he  agreed  with  Baron 
Alderson  in  what  he  had  stated  on  that  occasion,  and  that  the  case 
was  correctly  reported  (c2).  Before  the  case  above  mentioned,  how- 
ever, it  was  the  generally  received  opinion,  that  if  a  person  set  up 
that  defence,  either  before  the  magistrate  or  at  the  trial,  it  was  his 
duty  to  produce  the  witness  to  prove  it,  or  if  he  were  too  poor  to  do 
so,  the  magistrate  should  send  for  the  person  named,  and  examine 
him  if  the  prisoner  wished  it.  However,  if  the  account  given  by 
the  prisoner  be  not  a  reasonable  one, — iif,  for  instance,  he  say  oa 
one  occasion  he  bought  the  article,  and  on  another  that  he  and  two 
others  found  it  hid  in  a  hay-rick  (e),  or  the  like, — this  will  impose 
no  such  burthen  on  the  prosecutor.  The  possession  of  the  goods 
by  the  prisoner,  however,  must  be  proved  to  \»  yery  recent  after  the 


(a)  See  anti,  p.  IM. 

(b)  R.y.  Crotohurgi,  1  Car.ft  K. 
870. 


(c)  See  2  Eait,  P.  C.  665. 

(d)  B.  r.  Smith,  9  Car.  &  K.  MB. 

(e)  it.  V.  Dibbift  S  Car.  &  K.818. 
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felooj  committed.  Where  the  goods  were  found  in  the  prisoner's 
pogDCflsion  sixteen  numthe  after  they  were  stolen,  this  was  holden  to 
be  no  evidence  that  he  stole  them  (a).  And  in  anotlier  case,  wliere 
the  stolen  property  was  Ibnnd  in  the  prisoner  s  possession  three 
months  after  it  was  stolen,  Parke,  J.,  ordered  the  prisoner  to  be 
acquitted  without  potting  him  upon  his  defence  (6).  But  where 
cloth  was  stolen  in  an  unfinished  state,  and  was  found  in  the  pos* 
sosion  of  the  prisoner  three  months  afterwards  in  the  same  state, 
Patteson,  J.,  held  that  under  the  circumstances  the  possession  waa 
sufficiently  recent  to  raise  the  presumption  of  the  prisoner's  guilt 
(c).  However,  in  order  to  raise  this  presumption  from  the  pri- 
soner's possession  of  the  goods,  the  previous  possession  of  them  by 
the  prosecutor  or  his  bailee,  and  the  loss  of  them,  must  be  proved.  * 
Where,  upon  an  indictment  for  horse  stealing,  the  prosecutor  proved 
that  he  put  the  horse  to  agLst  with  a  pcrMon  at  a  distance  ;  that 
having  heard  from  that  person  of  the  loss  of  the  horse,  lie  went  to 
the  field  where  it  had  been  put  to  feed,  and  discovered  it  was  gone  ; 
hut  the  agister  or  his  servant  was  not  called,  nor  was  any  other 
evidence  given  of  the  loss  of  the  horfce  :  Gurney,  B.,  held  this  to  be 
insufiScient,  for  it  was  consistent  with  all  this  that  the  prisoner 
might  have  obtained  the  horse  honestly  from  the  agister,  and  not  by 
felony  (d).  But  where  it  appeared  that  on  the  first  flix)r  of  a  ware- 
house a  large  quantity  of  pepper  was  kept  in  bulk,  and  the  prisoner 
was  met  coming  out  of  the  lower  room,  where  he  bad  no  business  to 
be,  having  on  him  a  quantity  of  pepper  of  the  same  description  with 
that  in  the  room  alx)ve ;  on  being  stopped,  he  threw  down  the 
pepper,  and  said,  **  I  hope  you  will  not  be  hard  with  me  -^  from  the 
large  quantity  of  pepper  in  the  warehouse,  it  could  not  be  proved 
that  any  pepper  had  been  taken  from  the  bulk,  and  it  was  therefore 
objected  for  the  prisoner  that  there  was  no  evidence  of  a  stealing  : 
but  the  court  held  that,  without  such  direct  proof  of  a  loss,  there 
was  abundant  evidence  to  convict  tlie  prisoner  (e). 

There  may  be  cases  in  which,  from  circumstances,  it  may  appear 
doubtful  whether  the  possession  of  the  goods  by  the  prisoner  does 
not  prove  rather  that  he  received  them  from  another  who  stole 
them,  than  that  he  stole  them  himself  Where  goods  stolen  were 
shortly  afterwai-ds  found  concealed  in  an  old  engine-house,  and  the 
pkce  being  watched,  the  prisoners  were  observed  to  go  there  and 
take  them  away :  the  prisoners  being  indicted  as  receivers,  there 
being  no  evidence  of  the  goods  having  been  stolen  by  any  of  them, 
Patteson,  J.,  after  remarking  that  this  seemed  to  be  evidence  more 
of  stealing  than  receiving,  told  the  jury  that  if  they  were  of  opinion 
that  the  prisonera  stole  the  goods,  they  must  be  acquitted  on  the 
present  indictment ;  and  the  jury  being  of  opinion  that  the  prisonera 


551. 


(a)  Anon.  3  Car.  &  P.  459.  (<0  A.  r.Yendand  Hainet^  6  Car. 

(6)  R.  V.  Adams,  3  Car.  &  P.  GOa     ft  P.  176. 

(c)  H,  V.  Partrtdge,  7  Car.  &  P.         (e)  JL  v.  Burton,  23  Law  J.  52  m. 
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stole  thenOi  thej  were  aooordioglj  acqaitted  (a).  In  all  saeli  cases, 
and  indeed  in  all  cases  where  there  is  0DI7  presamptiTe  or  circam- 
stantial  evidence  of  the  defendant's  guilt,  it  is  pradent  to  add  to  the 
count  for  larceny  a  count  for  receiving  the  goods  knowing  them  to 
have  been  stolen  (&). 

It  is  only  in  the  absence  of  direct  OTidenoe  of  the  larceny,  or 
where  there  is  such  evidence  but  it  cannot  prudently  be  depended 
upon,  that  the  above  mode  of  proving  it  by  circumstantisl  evidence 
is  resorted  to.  Where  there  is  direct  evidence,  however,  the  larceny 
of  course  is  proved  by  the  persons  who  actually  saw  the  prisoner 
commit  it ;  and  if  there  be  at  all  a  doubt  whether  their  testimony 
will  be  believed  by  the  jury,  such  part  of  the  above  drcumstantiid 
evidence  may  be  given  as  may  be  neoessaiy  to  strengthen  and 
confirm  it. 

Although  there  be  but  one  count  for  larceny,  the  prosecutor  may 
give  in  evidence  three  distinct  larcenies  by  the  prisoner  of  different 
portions  of  the  goods  mentioned  in  the  indictment,  at  different  times 
within  six  months  from  the  first  to  the  last  of  them  (c). 


2.  JHrtd  Effidmoe  qfthe  Larceny, 

The  direct  evidence  of  the  larceny  consists  of  proof  of  the  taking, 
— the  carrying  away, — and  the  felonious  intent  :— 

1.  The  prosecutor  must  prove  the  taking : — and  the  taking  in 
larceny,  we  have  seen  (d),  is  actual  or  constructive. 

2.  The  carrying  away.  If  the  goods  be  detached  from  the  place 
where  they  were  taken,  any  the  slightest  removal  of  them  from  the 
place  is  a  carrying  away  within  the  definition  of  larceny.  Where 
it  appeared  that  the  prisoner,  who  was  sitting  on  the  driving  box 
of  the  Exeter  mail  coach,  took  hold  of  the  upper  part  of  a  bag  that 
was  in  the  front  boot,  and  lifted  it  from  the  bottom  of  the  boot,  on 
which  it  rested  ;  he  handed  the  upper  end  of  it  to  a  person  near 
him,  and  they  were  both  endeavouring  to  pull  it  out  of  the  boot, 
with  a  common  intent  to  steal  it,  when,  the  guard  of  the  coach 
coming  up,  they  dropped  the  bag  again  into  the  boot :  the  judges 
held  that  this  was  a  complete  asportation  of  the  bag,  sufficient  to 
constitute  larceny  (e).  I  shall  notice  other  cases  upon  the  subject, 
when  I  come  to  consider  the  evidence. 

3.  Identity  of  the  goods  and  ownerBhip.  If  the  goods  stolen 
have  been  found,  they  ought  to  be  produced  and  identified  as  the 
property  stolen.  They  ought  also  to  be  proved  to  be  the  property 
of  the  prosecutor,  as  mentioned  in  the  indictment,  or  that  they  were 

(fl)  R,  V.  Dnrtteff  etal.,  6  Car.  ft        (c)  Poti^  p.  175. 
P.  399.  (d)  Ante,  p.  145. 

(6)  SttpoMt,  tit.  "  RMeiving."  {e)  B.  v.  WaiaK  Ry.  *  M.  14. 
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in  his  possession  ss  bailee.  Where  the  stealing  has  been  from  a 
baike,  it  is  in  general  neoessaij  that  the  bailee  should  appear  as  a 
witness,  to  prore  that  he  did  not  give  the  prisoner  leave  to  take  the 
goods  (a).  And  when  stolen  from  the  owner,  it  is  pmdent  at  least, 
in  most  cases,  that  he  shoold  attend  as  a  witness,  for  the  same 
reasoD,  whether  he  were  examined  before  a  magistrate  or  not.  If 
the  goods  have  been  stolen  from  a  thief,  they  may  be  laid  and 
proved  to  be  the  property  of  the  real  owner  (6).  If  there  be  any 
▼ariance  between  Uie  proof  and  the  indictment  as  to  the  ownerahipt 
however,  the  ooort  may  order  the  indictment  to  be  amended  (c). 


VI.  If  upon  the  trial  of  any  indictment  for  Evidence 
larceny  it  shall  appear  that  the  property  alleged  gie  Taking  ^ 
in  Buch  udictment  to  have  been  stolen  at  one  leverai 

•  t  1  *  iv«  •  t  Taking!  at 

time  was  taken  at  different  times,  the  prosecator  different 
shall  not  by  reason  thereof  be  required  to  elect  proved. . 
upon  which  taking  he  will  proceed,  unless  it  shall 
appear  that  there  were  more  than  three  takings, 
or  that  more  than  the  space  of  six  months  elapsed 
between  the  first  and  the  last  of  such  takings ;  and 
in  either  of  such  last-mentioned  cases  the  prose- 
cutor shall  be  required  to  elect  to  proceed  for  such 
number  of  takings,  not  exceeding  three,  as  appear 
to  have  taken  place  within  the  period  of  six  months 
from  the  first  to  the  last  of  such  takings. 

Note. 

This  section  is  borrowed  from  stat  14  &  15  Vict,  c  100,  s.  17 : 
before  which,  if  several  articles  were  named  in  the  indictment, 
whether  in  the  same  or  in  different  connts,  and  it  appeared  at  the 
trial  that  the  goods  were  stolen  at  several  distinct  times,  the  coort 
would  put  the  prosecntor  to  bis  election  for  which  act  of  larceny  he 
would  prosecute;  and  would  oblige  him  to  confine  his  evidence  to 
that  (d).    But  they  would  not  do  so,  merely  because  the  goods 

{a)  See  R,  t.  Yend  and  Hahui,        (c)  14  &  15  Vict.  c.  100,  g.  1. 
6  Car.  ft  P.  176,  ante,  p.  370.  (d)  See  R.  v.  Smith  tmdJffferia^ 

ih)  1  Hawk.  c.  43, 1. 13.  Ry.  ft  Mo.  K.  P.  C.  29a. 
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might  ha?e  beeo,  and  probably  were,  stolen  at  different  times,  if, 
Irom  anything  appearing  in  the  case,  it  were  not  impossible  that  they 
might  be  stokn  at  one  time  (a). 


Larcenir, 
after  a  Cod- 
Ytctlon  for 
Felony, 


Vn.  Whosoever  Bball  commit  the  offence  of 
simple  larceny  after  a  previous  conviction  for 
felony,  whether  such  conviction  shall  have  taken 
place  upon  an  indictment,  or  under  the  provisions 
of  the  Act  passed  in  the  session  held  in  the  eigh- 
teenth and  nineteenth  years  of  Queen  Victoria, 
chapter  One  hundred  and  twenty-six,  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  kept  in 
penal  servitude  for  any  term  not  exceeding  ten 
years  and  not  less  than  three  years, — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  and,  if  a  male  under  the  age 
of  sixteen  years,  with  or  without  whipping. 


NOTS. 

Stat.  18  &  19  Vict  c  126,  enables  jostioes  at  petty  sesdons  to 
convict  of  larceny  where  the  value  of  the  property  does  not  exceed 
five  shillings, — or  wi.th  having  attempted  to  commit  larceny  from 
the  person,  or  simple  larceny. 

As  to  the  arraignment  upon  an  indictment  for  this  offence,  see 
SUL6&7  W.  3,  c.  111. 


Larceny  after     VIII.    Whosocver  shall  commit  the  offence  of 

Conrlction  of  . 

Miidemea.    simple  larccuy,  or  any  offence  hereby  made  punish- 


nor. 


able  like  simple  larceny,  after  having  been  pre- 


(a)  R.  V.  Bunn  and  SmOAt  VLj,  &  Mo.  146. 
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viouslj  convicted  of  anj  indictable  misdemeanour 
punishable  under  this  Act,  shall  be  liable,  at  the 
discretion  of  the  Court,  to  be  kept  in  penal  servi- 
tude for  any  term  not  exceeding  seven  years  and 
not  less  than  three  years, — or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confine- 
ment, and  if  a  male  under  the  age  of  sixteen  years, 
with  or  without  whipping. 

Note. 
Aa  to  the arraignmeDt,  see  stat.  6  &  7  W.  4, c.  111. 


IX.  Whosoever  shall  commit  the  offence  of  Larceny  aner 
simple  larceny,  or  any  offence  hereby  made  punish-  mlrVcinvic- 
able  like  simple  larceny,  after  having  been  twice  ""°**  - 
summarily  convicted  of  any  of  the  offences  punish- 
able upon  summary  conviction,  under  the  provisions 
contained  in  the  Act  of  the  Session  held  in  the 
seventh  and  eighth  years  of  King  George  the 
Fourth,  chapter  twenty-nine,  or  the  Act  of  the 
same  Session,  chapter  thirty  (a),  or  the  Act  of  the 
ninth  year  of  King  George  the  Fourth,  chapter 
fifty-five  (i),  or  the  Act  of  the  same  year,  chapter 
fifty-six,  or  the  Act  of  the  Session  held  in  the 
tenth  and  eleventh  years  of  Queen  Victoria,  chap- 
ter eighty-two  (c),  or  the  Act  of  the  Session  held  in 
the  eleventh  and  twelfth  years  of  Queen  Victoria, 
chapter  fifty- nine  (rf),  or  in  sections  three,  four,  five, 
and  six  of  the  Act  of  the  Session  held  in  the  four- 

(«)  7  3b  8  O.  4,  cc. »» 30;  repealed.        (e)  10  &  1 1  VIcL  c.  82. 
(&)  d  G.  4,  cc.  55,  Mi ;  repiHlcd.  ^tf)  11  &  12  Vict,  c  VJ, 
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teenth  and  fifteenth  years  of  Qaeen  Victoria, 
chapter  ninety-two  (a),  or  in  this  Act»  or  the  Act  of 
this  Session,  intituled  An  Act  to  consolidate  and 
amend  the  Statute  Law  of  England  and  Ireland 
relating  to  Malicious  Injuries  to  Property  {b\  (whe- 
ther each  of  the  convictions  shall  have  been  in 
respect  of  an  offence  of  the  same  description  or  not, 
and  whether  such  convictions  or  either  of  them 
shall  have  been  or  shall  be  before  or  after  the 
passing  of  this  Act,)  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  dis- 
cretion of  the  Court,  to  be  kept  in  penal  servitude 
for  any  term  not  exceeding  seven  years  and  not 
less  than  three  years, — or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without 
liard  labour,  and  with  or  without  solitary  confine- 
ment, and,  if  a  male  under  the  age  of  sixteen 
years,  with  or  without  whipping. 

Note. 
As  to  the  arraignment,  8M  Btat.  6  &  7  W.  4,  c  U 1. 


laarceny  of  Animals. 

stealing  X.  Whosocvcr  shaU    steal    any    horse,  mare, 

Cows,  Sheep,  gelding,  colt,  or  filly,— or  any  bull,  cow,  ox,  heifer, 
or  calf, — or  any  ram,  ewe,  sheep,  or  lamb, — shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  Court,  to  be 
kept  in  penal  servitude  for  any  term  not  exceeding 
fourteen  years  and  not  less  than  three  years, — or 

(a)  14  &  15  Vict.  c.  92.  {b)  M  &  25  Vict.  c.  97. 
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to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement, 

NOTB. 

Indictment 

■  )     The  jnran  for  our  Ladj  the  Qaeen,  apon  their  Mth 

to  wit.  S  pPwent,  that  A.  B.,  on  the day  of ,  in 

the  year  of  oar  Lord ^  felonionslj  did  steal,  take,  and  lead 

away  one  gelding  ["  Aotm,  mart,  gelding,  eoU,  orJiBg, — buUy  eoto, 
oXf  heifer,  or  calf — ram^  ewe,  ^heep,  or  lamb  "]  of  the  goods  and 
chattels  of  C.  D. :  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  Lady  the  Qaeen, 
ber  crown  and  dignity,  [/n  stealing  cattle  or  theep,  the  voordt  are 
"  did  steal,  take,  and  drive  away."] 

Where  the  animal  is  specifically  mentioned  in  the  statute,  a  d^ 
acription  of  it  by  any  other  name  in  the  indictment  will  be  bad,  eyen 
although  the  name  used  be  a  generic  name  for  the  animal.  Upon  a 
forma*  statnte  against  horse  stealing,  where  the  words  were  "  horse, 
gelding,  or  mare,"  it  was  holden  that  evidence  of  stealing  a  colt,  or 
filly,  or  foal,  would  support  an  indictment  fur  stealing  a  horse,  geld« 
ing,  or  mare,  respectively  (a);  but  an  indictment  for  stealing  a  cult, 
not  saying  whether  it  was  a  horse  or  a  mare,  was  holden  by  the 
judges  to  be  insufi3cient  upon  that  statute  (6).  In  anal(>gy  to  these 
cases,  evidence  of  stealing  a  foal,  would  support  an  indictment  on 
the  present  statute  for  st^ng  a  oolt  or  filly;  but  evidence  of  steal- 
ing a  colt  or  filly  would  not  support  an  indictment  for  stealing  a 
horse,  gelding, or  mare,  because  **  colt"  and  **  filly  "  are  specifically 
mentioned  in  the  statute.  So,  an  indictment  for  stealing  a  foal, 
without  saying  whether  it  was  a  colt  foal  or  filly  foal,  would  be  bad 
as  an  indictment  on  the  statute. 

As  to  cattle,  the  words  in  the  Act  are,  ''bull,  oow,  oz,  heifer,  or 
calf; "  and  evidence  of  any  one,  will  not  support  an  indictment  for 
stealing  any  of  the  others,  because  they  are  specifically  mentioned. 
Therefore  where,  upon  an  indictment  for  stealing  a  oow,  it  appeared 
that  it  was  only  two  years  old  and  never  had  a  calf,  and  it  was 
proved  to  be  a  heifer,  the  judges  held  the  variance  to  be  fatal  (c). 

As  to  sheep,  the  words  of  the  Act  are  "  ram,  ewe,  sheep,  or  kmb." 
The  word  ** sheep **  is  a  generic  term,  comprehending  the  others: 
but  it  will  not  be  a  good  description  of  a  ram,  ewe,  or  lamb,  because 
those  are  specifically  mentioned  in  the  Act.    And  therefore  where, 


(41)  R,  T.  Wetland.  R.  &  Ry.  494.        (c)  R,  v.  Cook,  1  Leach.  105. 
(ft)  iZ.  T.  Bcang,  U.  &  Ky.  4I& 
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upon  an  indictment  for  stealing  a  sheep,  it  appeared  in  eridence  thai 
it  was  an  ewe,  the  judges  held  that  the  evidence  did  not  support  the 
indictment,  as  the  statute  mentions  both  ewes  and  sheep  (a).  So, 
where  upon  an  indictment  for  stealing  fire  sheep,  it  appeared  in 
eridence  that  thej  were  Iambs,  the  judges  held  that  the  evi- 
dence did  not  support  the  indictment,  for  the  same  reason  (6). 
But  the  word  ^  sheep  "  may  be  considered  descriptire  of  wethers, 
rig  sheep  (c),  and  of  every  other  description  of  sheep,  not  coming 
within  the  terms  of  ram,  ewe,  or  lamb;  and  in  practice  they  are 
usually  described  as  "  one  wether  sheep,  and  one  other  sheep,"  and 
the  like.  So,  sheep  is  deemed  a  sufficient  description  where  the 
animal  is  of  that  equivocal  age,  as  to  be  too  old  to  be  called  a  lamb, 
and  too  young  to  be  called  a  ram  or  ewe.  And  therefore  where  a 
man  was  indicted  for  stealing  "one  sheep,"  and  it  appeared  that  the 
animal  was  between  nine  and  twelve  months  old,  and  some  of  the 
witnesses  called  it  a  sheep,  some  a  lamb,  but  the  jury  said  that  in 
common  parlance  it  was  caUed  a  lamb :  the  prisoner  being  convicted, 
the  judges  held  the  conviction  to  be  right,  as  the  word  "  sheep,** 
being  general,  was  applicable  to  one  of  that  age,  whatever  in  com- 
mon parlance  it  might  be  called  (d).  So,  where  out  of  a  flock  of 
ewes  and  wethers  one  was  stolen,  but  it  could  not  be  ascertained 
whether  it  was  a  ewe  or  a  wether,  and  it  was  described  in  the  in- 
dictment as  a  sheep,  a  majority  of  the  judges  held  it  to  be  suffi- 
cient (e). 

The  section  of  the  statute  on  which  the  above  indictment  is  drawn 
must  be  understood  as  extending  only  to  the  stealing  of  cattle  which 
are  alive :  stealing  a  dead  sheep,  &c.,  is  but  simple  larceny  at  com- 
mon law,  and  the  indictment  should  either  state  it  to  be  dead,  or 
describe  it  as  so  much  mutton,  &c 


Evidence. 

To  maintain  this  indictment,  the  prosecutor  must  prove^- 

1.  The  stealing  of  the  gelding,  as  in  larceny  in  ordinary  cases  (/). 
Where  upon  an  indictment  for  stealing  a  mare,  it  appeared  that  the 
prisoner  went  to  an  inn  on  a  fair  day,  and  desired  the  ostler  to  bring 
out  his  horse;  the  ostler  saying  that  he  did  not  know  it,  the  pri- 
soner  went  with  him  to  the  stable,  and  pointed  to  the  mare  in  ques* 
tion,  saying,  that  is  my  horse,  and  desiring  the  ostler  to  saddle  it: 
the  ostler  did  so,  and  the  prisoner  attempted  to  mount,  but  the  mare 
being  frightened  at  some  noise,  would  not  stand  still;  the  prisoner 
then  desired  the  ostler  to  lead  the  mare  out  of  the  yard,  and  the 


(a)  R.  V.  Ptutdifoot,  Rj.  &  M.  847.  (e)  R.  v.  Stroud,  6  Car.  &  P.  &36. 

(A)  R.  V.  Loom  et  al.,  Ry.  ft  M.  (rf)  R.  v.  Spence,  I  Car.  &  K.  65*9. 

Ifid:  R.  V.  Birket,  4  Car.  &  P.  216,  (r)  R.  v.  irCuUff,  2  Moody,  84. 

S.  P.  (/;  See  anti,  pp.  171, 174. 
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QSlIer  did  so,  and  just  as  the  prisoner  was  about  to  moont  her,  a 
penoD  who  knew  the  mare  canie  up,  and  the  prisoner  was  secnred: 
Garrow,  B^  held  this  to  be  sufficient  to  constitute  the  felony  (a). 
Bat  where  npon  an  indictment  for  stealing  two  horses,  it  appeuvd 
that  the  prisoners  took  the  horses  oat  of  the  prosecutoi^s  stables, 
rode  them  about  thirty  miles  and  then  left  them  at  an  inn,  saying 
they  would  be  back  in  three  hours,  and  desiring  that  the  horses 
aboald  be  taken  care  of ;  and  the  prisoners  were  afterwards  taken 
oo  the  same  day  about  fourteen  miles  distant  from  the  inn,  and 
walking  in  a  direction  from  it :  the  jury  found  that  the  prisoners 
took  the  horses  merely  for  the  purpose  of  riding  them  the  thirty 
miles,  and  that  they  left  them  at  the  iun  without  intending  to  come 
back  for  them,  or  dispose  of  them;  and  ten  of  the  judges  held  this 
not  to  be  larceny  (6).  But  where  upon  an  indictment  for  horse 
stealing,  it  appeared  that  the  horse  in  question  had  before  been  stolen 
by  one  Uaworth,  who  was  about  to  be  tried  for  the  offence ;  and  the 
prisoner,  in  order  (as  he  thought)  to  screen  Haworth  from  convic- 
tion, clandestinely  took  the  horse  out  of  the  prosecutor's  stable,  led 
him  to  a  coal  pit  and  backed  him  into  it,  and  the  horse  was  killed: 
it  was  objected  at  the  trial  that  this  was  not  a  larceny,  because  the 
thing  appeared  not  to  have  been  done  with  intention  to  coutert  the 
horse  to  the  use  uf  the  taker  animo  Jwrandi  et  Ivcri  cautA ;  but 
aeven  of  the  judges  held  it  to  be  larceny;  and  six  of  this  majority 
held  that,  to  constitute  Uroeny,  it  is  not  essential  that  the  taking 
shall  be  hicri  cautd,'  if  it  be  firaudulent  and  with  intent  wholly  to 
deprive  the  owner  of  the  property,  it  is  sufficient  (c).  Where  upon 
a  trial  for  stealing  a  horse,  the  prot^ecutor  stated  that  he  had  agisted 
the  horse  on  the  land  of  another  at  some  distance,  and  that  hearing 
from  that  person  of  the  loss  of  the  horse,  he  went  to  the  field  where 
the  horse  had  been  put  to  feed,  and  discovered  he  was  gone ;  but 
neither  the  agister  nor  his  servant  vras  called  as  a  witness :  Gumey, 
B.,  held  that  this  was  not  sufficient  evidence  of  the  loss  of  the  horse, 
for  it  was  consistent  with  all  this  that  the  prisoner  might  have  ob- 
tained the  horse  htjnestJy  from  the  agister,  and  not  by  felony  (c2). 

Whore,  upon  an  indictment  for  stealing  a  sheep,  it  appeared  that 
the  prisoner  removed  the  sheep  from  the  middle  of  the  field  where  it 
was  grazing,  to  the  gripe  of  a  ditch,  and  there  killed  it,  and  stole  a 
part  of  the  carcase:  the  judges  held  that  this  removal  of  the  sheep 
for  the  purpose  of  killing  it,  was  not  such  a  taking  and  carrying 
away  as  would  constitute  a  stealing  of  the  sheep  (e). 

2.  That  the  horse  or  other  animal  stolen,  was  such  as  is  described 
in  the  indictment 


{a)  R.  r.POman,  2  Car.  &  P.  423;  (c)  R.  v.  Cabbage,  R.  ft  Ry.  S92. 

see  ami,  p.  (tf)  R.  v.  Yend  and  Haktct,  6  Car. 

(6)  R  V.  PkiUtpt  et  oL,  S  East,  ft  P.  176. 

P.  C.  662.  tee  anik,  p.  IM.  (e)  R,  v.  WiUianu,  R7.  ft  M.  107. 


182  Larceny^  ^c. 

Killing  Ani.  XI.  Wliosoever  shall  wilfully  kill  any  animal, 
inuint  to  with  intent  to  steal  the  carcase,  skin,  or  any  part 
of  the  animal  so  killed,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable  to  the 
same  punishment  as  if  he  had  been  convicted  of 
feloniously  stealing  the  same,  provided  the  offence 
of  stealing  the  animal  so  killed  would  have 
amounted  to  felony. 

Note. 

Indictmeni, 

—    \     The  jnrara  for  our  LAdy  the  Qaeen,  npoo  their  oath 

to  wit  J   present,  that  A.  B.,  on  the day  of ,  in  the 

year  of  our  Lord  ,  wilfally  and  feloniously  did  kill  one  ewe 

["  antf  animal "]  of  the  goods  and  chattels  of  C.  D.,  with  intent 
then  felonioosly  to  steal,  take,  and  carry  away  the  cansaae  [or 
the  skin,  or  a  eertain  part  of  the  carcase,  that  is  to  say,  the 
inward  &t]  of  the  said  ewe,  so  killed  as  aforesaid:  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  Lady  the  Queen,  her  crown  and  dignity. 

Emdenos. 

To  maintain  this  indictment,  tlie  prosecutor  must  prove^- 

1.  The  killing  of  the  sheep,  &c.,  as  stated  in  the  indictment. 
Where  upon  an  indictment  for  killing  a  lamb,  with  intent  to  steal 
part  of  the  carcase,  it  appeared  that  the  prisoner  cut  the  leg  off  a 
lamb,  whilst  it  was  alive,  and  carried  the  leg  away,  but  the  lamb 
afterwards  died  of  the  wound :  the  judge  at  the  trial  being  of  opinion 
that  as  the  death  wound  was  given  before  the  theft,  the  offence  was 
made  out,  the  prisoner  was  convicted,  and  the  judges  afterwards  held 
the  conviction  to  be  right  (a).  So,  where  a  man  cut  the  throat  of  an 
ewe,  with  intent  to  steal  the  carcase,  but  was  interrupted  before  he 
actually  killed  it,  and  it  afterwards  lived  for  two  days  :  being 
convicted  upon  ihia  statute  the  judges  held  the  conviction  to  be 
right  (6). 

2.  That  the  animal  killed  is  such  as  is  described  in  the  indict- 
ment, as  in  the  last  case. 

3.  The  intent  to  steal  the  carcase,  or  part  of  it  Thia  can  only  be 
proved  from  the  admisnions  or  acts  of  the  defendant,  or  from  evidence 


(a)  R.  V.  Ctoy.  R.  ft  Ry«  378.  (6)  n,  v.  Suilon,  8  Car.  ft  P.  281 . 
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of  other  fects  from  wbidi  the  jury  may  fairly  infer  it  If  he  actoally 
stole  the  whole  or  part  of  the  carcase,  this  perhaps  is  the  best  proof 
of  his  iotcDt  to  steal  it  Even  his  killing  the  sheep,  if  he  were 
interropted  before  he  coold  take  any  part  of  it  away,  would  of  itself 
be  eridence  from  which  the  jory  might  fairly  presame  an  intent  to 
steal  it  (a).  But  if  he  killed  the  sheep,  and  then  rolnntarily  left  it, 
this  woold  be  proof,  not  of  this  ofience,  but  of  another,  namely,  the 
malicious  killing,  maiming,  or  wounding  cattle,  which  shall  be  men- 
tiooed  hereafter.  Where  a  prisooer  was  indicted  for  killiug  three 
sheep  with  intent  to  steal  the  whole  of  the  carcases,  and  it  appeared 
that  he  only  stde  the  tallow  and  inside  fat  of  the  three,  and  the  fat 
of  the  backs  of  two  of  them  :  being  oonricted,  the  judges  held  the 
endenoe  suflScient,  as  the  statute  meant  to  make  it  immaterial 
whether  the  intent  was  to  steal  the  whole  of  the  carcase  or  a  part 
only  (6). 


XII.  WhoBoerer  shall  unlawfully  and  wilfully  steaUng 
course,  hunt^  snare,  or  carry  away,  or  kill  or  wound,  uniuciosed 
or  attempt  to  kill  or  wound,  any  deer  kept  or  being  Fore»t. 
in   the  uninclosed  part  of  any  forest^  chase,  or 
purlieu,  shall  for  every  such  offence,  on  conviction 
thereof  before  a  justice  of  the  peace,  forfeit  and 
pay  such  sum,  not  exceeding  fifty  pounds,  as  to 
the  justice  shall  seem  meet ;  and  whosoever  having 
been  previously  convicted  of  any  offence  relating 
to  deer,  for  which  a  pecuniary  penalty  shall  have  Second 
been  imposed  by  this  or  by  any  former  Act  of 
Parliament,  shall  afterwards  commit  any  of  the 
offences  herein-before  enumerated,  whether  such 
second  offence  be  of  the  same  description  as  the 
first  or  not,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  Court,  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour, 

(a)  See  R,  t.  Suiton,  tupra,  (6)  R,  t.  WiUiami,  Ry.  ft  M.  107. 
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and  with  or  without  solitary  confinement^  and,  if 
a  male  under  the  age  of  sixteen  years,  with  or 
without  whipping. 

Note. 

IndictmenL 

^—^    )     The  jorore  for  onr  Lady  the  Queen,  upon  their  oath 

to  wit.  )   presenti  that  A.  B.,  on  the day  of ,  in  the 

year  of  our  lird ,  waa  duly  convicted  before  J.  P.,  Esquire,  one 

of  Her  Majesty's  justices  of  the  peace  for  the  county  of ,  for 

that  he  the  said  A.  B.  on  [cfe.,  ttaiing  the  oonoicfion,  at  thtu:^^m 

f  in  a  certain  unincloeed  part  of  a  certain  forest  called ,  in 

the  parish  of ,  in  the  county  of ,  did  unlawfully  and  wilfully 

course,  kill,  and  carry  away  one  fallow  deer,  then  in  the  said  unin- 
closed  part  of  the  said  forest  kept  and  being;  and  the  said  J.  P.  then 
adjudged  the  said  A.  B.,  for  his  said  offence,  to  forfeit  and  pay  the 

sum  of f  to  be  paid  and  applied  according  to  law,  and  also  to 

pay  to  C.  D.,  the  sum  of for  his  costs  in  that  behalf;  and  if 

the  said  sums  should  not  be  pud  forthwith,  the  said  J.  P.  thereby 
then  adjudged  the  said  A.  B.  to  be  imprisoned  in  the  house  of  cor- 
rection at ,  in  the  said  county,  for  the  space  of calendar 

months,  unless  the  said  seyeral  sums  should  be  sooner  paid].  And 
thejarors  aforesaid  upon  their  oath  aforesaid  do  further  present^  that 
the  said  A.  B.,  being  so  convicted  as  aforesaid,  afterwards  on  the 

day  of ,  in  the  year ,  in  a  certain  other  unindosed 

part  of  the  said  forest,  situate  as  aforesaid,  unlawfully,  wilfully,  and 
feloniously  did  course,  kill,  and  carry  away  [**  course^  httrU,  snare, 
or  carry  awc^t  or  hUl  or  tooundt  or  aUempt  to  hiU  or  toound**']  one 
other  fallow  deer  ["  any  deer "]  then  in  the  said  last-mentioned 
unindosed  part  of  the  said  forest  kept  and  being:  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  Lady  the  Queen,  her  crown  and  dignity. 

Evidence. 

To  maintain  this  indictment,  the  prosecutor  must— 

1.  Produce  and  prove  the  conviction  for  the  former  offence,  or 
prove  it  by  an  esuimined  copy,  and  give  some  evidence  of  the  identity 
of  the  prisoner.  The  prisoner  may  take  objections  to  the  validity  of 
theconyiction;  and  if  he  show  it  to  be  inyalid,  he  cannot  be  con- 
victed on  the  indictment  (a).  Where  it  was  objected  that  the  con- 
riction  stated  no  county  where  the  offence  was  committed,  but  it 
appeared  that  in  the  latter  part  of  the  conviction  it  directed  the 
penalty  to  be  paid  to  the  overseers  of  the  poor  of  the  parish  of  D.,  in 

(a)  R,  V.  AtUHt  R.  &  Ky.  513. 
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the  eountj  of  Oxford  '*  where  the  said  offence  was  committed  " — 
Parke»  J^  held  it  to  be  sufficient  (a). 

2.  He  must  prove  the  conrsin^,  killing,  or  stealing  of  the  second 
deer,  as  stated  in  the  indictment  (6). 

3.  That  the  offence  was  committed  in  the  uninclosed  part  of  the 
forest,  &C.,  mentioned  in  the  indictment;  and  the  parish|  &c 


Xm.  Whosoever  shall  unlawfully  and  wilfully  g^^'f* 
course,  hunt,  snare,  or  carry  away,  or  kill  or  wound,  inclosed 
or  attempt  to  kill  or  wound,  any  deer  kept  or  being 
in  the  inclosed  part  of  any  forest,  chase,  or  purlieu, 
or  in  any  inclosed  land  where  deer  shall  be  usually 
kept,  shall  bo  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement,  and,  if  a 
male  under  the  age  of  sixteen  years,  with  or  with- 
out whipping. 

Note. 

IndictmenU 

)       The  jurors  for  onr  Ladj  the  Qaeen,  npon  their  oath 

to  wit.  \   present,  that  A.  B.,  on  the day  of ,  in  the 

year  of  onr  Lord  ,  in  certain  encloRed  land  of  C.  D.,  situate 

in  the  parish  of ,  in  the  county  of  — •,  wherein  deer  had 

been  and  then  were  usually  kept  ["  m  the  inclosed  pari  of  any 
/brestf  chase f  or  purlietk,  or  in  any  inclosed  land  wherein  deer  shaM 
be  vaually  kept  '*]  unlawfully,  wiltully,  and  feloniously  did  oourBe, 
kill,  take,  and  carry  away  [**  course,  hunt,  snare^  or  carry  away,  or 
Jail  or  teound,  or  attempt  to  kill  or  tDotrnd""]  one  fallow  deer, 
['* aruf  deer""]  the  property  of  the  said  C.  D.,  in  the  said  inclosed 
land  then  kept  and  being :  against  the  form  of  the  statute  in  such 

ftf )  R.  T.   Wfole,  6  Car.  &  P.         (b)  See  «.  ▼.  King,  \  Dow.  &  Lo. 
I3».  13  Law  J.  43  m. 
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cue  made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity. 

Evidenoe. 

To  maintain  this  indictment}  the  prosecntor  mnet  prove — 

1.  The  conning,  killing,  or  stealing  the  deer,  as  stated  in  the 
indictment. 

S.  That  it  was  committed  in  land  belonging  to  or  in  the  oocnpi^ 
tion  of  CD.;  that  the  land  ii)  in  the  pariah,  &c,  stated  in  the  in- 
dictment;  that  it  is  inclosed;  and  that  deer  have  been  and  then 
were  Qsoally  kept  in  it. 


soipected  XIV.  If  Biij  deer,  or  the  head,  skin,  or  other 
DotMuioD  of  part  thereof,  or  any  snare  or  engine  for  the  taking 
Ac.,  Peoaitj.  of  deer,  shall  be  found  in  the  possession  of  any 
person  or  on  the  premises  of  anj  person  with  his 
knowledge,  and  such  person,  being  taken,  or  sum- 
moned before  a  justice  of  the  peace,  shall  not 
satisfy  the  justice  that  he  came  lawfully  by  such 
deer,  or  the  head,  skin,  or  other  part  thereof,  or 
had  a  lawful  occasion  for  such  snare  or  engine, 
and  did  not  keep  the  same  for  any  unlawful  pur- 
pose, he  shall,  on  conviction  by  the  justice,  forfeit 
and  pay  any  sum  not  exceeding  twenty  pounds  ; 
and  if  any  such  person  shall  not  under  the  said 
provisions  be  liable  to  conviction,  then,  for  the 
discovery  of  the  party  who  actually  killed  or  stole 
such  deer,  the  justice,  at  his  discretion,  as  the  evi- 
dence given  and  the  circumstances  of  the  case 
shall  require,  may  summon  before  him  every  per- 
son through  whose  hands  such  deer,  or  the  head, 
skin,  or  other  part  thereof,  shall  appear  to  have 
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passed ;  and  if  the  person  from  whom  the  same 
shall  have  been  first  received,  or  who  shall  have 
had  possession  thereof,  shall  not  satisfy  the  justice 
that  he  came  lawfully  by  the  same,  he  shall,  on 
conviction  by  the  justice,  be  liable  to  the  payment 
of  such  sum  of  money  as  is  hereinbefore  lost  men- 
tioned. 

XY.  Whosoever  shall  unlawfully  and  wilfully  setting 
set  or  use  any  snare  or  engine  whatsoever,  for  the  uSiSn^em 
purpose  of  taking  or  killing  deer,  in  any  port  of  Sown  Park 
any  forest,  chase,  or  purlieu,  whether  such  part  be  ^•°^' 
inclosed  or  not,  or  in  any  fence  or  bank  dividing 
the  same  from  any  land  adjoining,  or  in  any  in- 
closed land  where  deer  shall  be  usually  kept,  or 
shall  unlawfully  and  wilfully  destroy  any  part  of 
the  fence  of  any  land  where  any  deer  shall  be  then 
kept,  shall,  on  conviction  thereof  before  a  justice 
of  the  peace,  forfeit  and  pay  such  sum  of  money, 
not  exceeding  twenty  pounds,  as  to  the  justice 
shall  seem  meet. 

XYI.  If  any  person  shall  enter  into  any  forest,  Deer 
chase,  or  purlieu,  whether  inclosed  or  not,  or  into  mtjte\\e 
any  inclosed  land  where  deer  shall  be  usually  kept,  RetutSng  ^^' 
with  intent  unlawfully  to  hunt,  course,  wound,  kill,  ^**"°* 
snare,  or  carry  away  any  deer,  every  person  in- 
trusted with  the  care  of  such  deer,  and  any  of  his 
assistants,  whether  in  his  presence  or  not»  may 
demand  from  every  such  offender  any  gun,  fire- 
arms, snare,  or  engine  in  his  possession,  and  any 
dog  there  brought  for  hunting,  coursing,  or  killing 
deer,  and  in  case  such  offender  shall  not  immedi- 
ately deliver  up  the  same,  may  seize  and  take  the 
same  from  him  in  any  of  those  respective  places, 
or,  upon  pursuit  made,  in  any  other  place  to  which 
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he  may  have  escaped  therefrom,  for  the  use  of  the 
owner  of  the  deer ;  and  if  any  such  offender  shall 
unlawfully  heat  or  wound  any  person  intrusted 
with  the  care  of  the  deer,  or  any  of  his  assistants, 
in  the  execution  of  any  of  the  powers  given  by 
this  act,  every  such  offender  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  with- 
out  hard  labour,  and  with  or  without  solitary  con- 
finement, and,  if  a  male  under  the  age  of  sixteen 
years,  with  or  without  whipping. 

XVII.  Whosoever  shall  unlawfully  and  wilfully, 
between  the  expiration  of  the  first  hour  after  sun- 
set  and  the  beginning  of  the  last  hour  before  sun- 
rise, take  or  kill  any  hare  or  rabbit  in  any  warren 
or  ground  lawfully  used  for  the  breeding  or  keep- 
ing of  hares  or  rabbits,  whether  the  same  be  in- 
closed or  not,  shall  be  guilty  of  a  misdemeanor; 
and  whosoever  shall  unlawfully  and  wilfully,  be- 
tween the  beginning  of  the  last  hour  before  sunrise 
and  the  expiration  of  the  first  hour  after  sunset, 
take  or  kill  any  hare  or  rabbit  in  any  such  warren 
or  ground,  or  shall  at  any  time  set  or  use  therein 
any  snare  or  engine  for  the  taking  of  hares  or  rab- 
bits, shall,  on  conviction  thereof  before  a  justice  of 
the  peace,  forfeit  and  pay  such  sum  of  money,  not 
exceeding  five  pounds,  as  to  the  justice  shall  seem 
meet ;  provided  that  nothing  in  this  section  con- 
tained shall  affect  any  person  taking  or  killing  in 
the  daytime  any  rabbits  on  any  sea  bank  or  river 
bank  in  the  county  of  Lincoln,  so  far  as  the  tide 
shall  extend,  or  within  one  furlong  of  such 
bank. 
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KOTE. 

Where  it  appeared  that  the  prisoner  set  seyeral  wires  in  a  war- 
ren, for  the  porpoee  of  catching  rabbits,  and  a  rabbit  was  caught  in 
one  of  them ;  the  prieooer  afterwards  came  to  the  warren,  and  jost  as 
he  was  about  to  take  up  the  rabbit,  the  warrener  seized  him ;  the 
judges  held  that  the  catching  by  a  snare  was  a  taking  within  the 
meaning  of  the  statute,  and  that  to  constitute  this  offence  it  did 
XK)i  require  such  a  taking  as  was  necessary  in  larceny  (a). 

Where  upon  an  indictment  for  this  offence,  it  appeared  that  the 
pToeecutor  kept  rabbits,  which  ran  about  loose  in  his  rick  yard,  and 
that  they  had  been  destroyed  by  poison  in  the  night  time :  Pat- 
tasoD,  J^  held  that  it  was  not  a  case  within  the  statute;  that  the 
statute  applied  to  places  commonly  called  rabbit  wanens,  and  not 
to  places  where  a  few  rabbits  might  be  kept  (6). 


XYIII.  Whosoever  shall  steal  any  dog  shall,  on  ^^'°s 
conviction  thereof  before  two  justices  of  the  peace, 
either  be  committed  to  the  common  gaol  or  house 
of  correction,  there  to  be  imprisoned,  or  to  be  im- 
prisoned and  kept  to  hard  labour,  for  any  term  not 
exceeding  six  months,  or  shall  forfeit  and  pay, 
over  and  above  the  value  of  the  said  dog,  such  sum 
of  money,  not  exceeding  twenty  pounds,  as  to  the 
said  justices  shall  seem  meet ;  —  and  whosoever,  sscond 
having  been  convicted  of  any  such  offence,  either 
against  this  or  any  former  act  of  Parliament,  shall 
afterwards  steal  any  dog,  shall  be  guilty  of  a  mis- 
demeanor, and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  impri- 
soned for  any  term  not  exceeding  eighteen  months, 
with  or  without  hard  labour. 

XIX.  Whosoever  shall  unlawfully  have  in  his  posMttioa 
possession  or  on  his  premises  any  stolen  dog,  or  Dogs. 


{a)  R.  T.  Gluvcr,    R.  ft    By.  f6)  R.  t.  Garratt  et  ak  6  Car.  * 

969.  P.  369. 
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the  skin  of  any  stolen  dog^  knowing  such  dog  to 
have  been  stolen  or  such  skin  to  be  the  skin  of  a 
stolen  dog,  shall,  on  conviction  thereof  before  two 
justices  of  the  peace,  be  liable  to  pay  such  sum  of 
money,  not  exceeding  twenty  pounds,  as  to  such 
justices  shall  seem  meet ; —  and  whosoever,  having 
been  convicted  of  any  such  offence,  either  against 
this  or  any  former  act  of  Parliament,  shall  after- 
wards be  guilty  of  any  such  offence  as  in  this  sec- 
tion before  mentioned,  shall  be  guilty  of  a  misde- 
meanor, and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  imprisoned  for 
any  term  not  exceeding  eighteen  months,  with  or 
without  hard  labour. 

XX.  Whosoever  shall  corruptly  take  any  money 
r«^roDogt.  or  reward,  directly  or  indirectly,  under  pretence 

or  upon  account  of  aiding  any  person  to  recover 
any  dog  which  shall  have  been  stolen,  or  which 
shall  be  in  the  possession  of  any  person  not  being 
the  owner  thereof,  shall  be  guilty  of  a  misde- 
meanor, and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  imprisoned  for 
any  term  not  exceeding  eighteen  months,  with  or 
without  hard  labour. 

XXI.  YHiosoever  shall  steal  any  bird,  beast,  or 
other  animal  ordinarily  kept  in  a  state  of  confine- 
ment or  for  any  domestic  purpose,  not  being  the 
subject  of  larceny  at  common  law,  or  shall  wilfully 
kill  any  such  bird,  beast,  or  animal,  with  intent  to 
steal  the  same  or  any  part  thereof,  shall,  on  con- 
viction thereof  before  a  justice  of  the  peace,  at  the 
discretion  of  the  justice,  either  be  committed  to 
the  common  gaol  or  house  of  correction,  there  to 
be  imprisoned  only,  or  to  be  imprisoned  and  kept 


stealing 
Beaatsor 
Blrdf  kept 
confined. 
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to  hard  labour  for  any  term  not  exceeding  six 
montli^y  or  else  shall  forfeit  and  pay,  orer  and 
above  the  value  of  the  bird,  beast,  or  other  animal, 
such  sum  of  money,  not  exceeding  twenty  pounds, 
as  to  the  justice  shall  seem  meet ; — and  whosoever,  second 
having  been  convicted  of  any  such  offence,  either  ****** 
against  this  or  any  former  act  of  Parliament,  shall 
afterwards  commit  any  offence  in  this  section 
before  mentioned,  and  shall  be  convicted  thereof 
in  like  manner,  shall  be  committed  to  the  common 
gaol  or  house  of  correction,  there  to  be  kept  to 
hard  labour  for  such  term  not  exceeding  twelve 
months  as  the  convicting  justice  shall  think  fit. 

XXII.  If  any  such  bird,  or  any  of  the  plumage  Penom 
thereof,  or  any  dog,  or  any  such  beast,  or  the  skin  potseuion 
thereof,  or  any  such  animal,  or  any  part  thereof,  Beuu  or 
shall  be  found  in  the  possession  or  on  the  premises 
of  any  person,  any  justice  may  restore  the  same 
respectively  to  the  owner  thereof ;  and  any  person 
in  whose  possession  or  on  whose  premises  such 
bird  or  the  plumage  thereof,  or  such  beast  or  the 
skin  thereof,  or  such  animal  or  any  part  thereof, 
shall  be  so  found,  (such  person  knowing  that  the 
bird,  beast,  or  animal  has  been  stolen,  or  that  the 
plamage  is  the  plumage  of  a  stolen  bird,  or  that 
the  skin  is  the  skin  of  a  stolen  be&sl^  or  that  the 
part  is,  a  part  of  a  stolen  animal,)  shall,  on  con- 
viction before  a  justice  of  the  peace,  be  liable  for 
the  first  offence  to  such  forfeiture,  and  for  every 
subsequent  offence  to  such  punishment,  as  any  per- 
son convicted  of  stealing  any  beast  or  bird  is  made 
liable  to  by  the  last  preceding  section. 

XXni.  Whosoever  shall  unlawfully  and  wil-  Kiiung 
fully  kill,  wound,  or  take  any  house  dove  or  pigeon  ^*'***°'* 
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under  such  circumstances  as  shall  not  amount  to 
larcenj  at  common  law,  shall,  on  conviction  before 
a  justice  of  the  peace,  forfeit  and  pay,  over  and 
above  the  value  of  the  bird,  any  sum  not  exceed- 
ing two  pounds. 
Taking  Rsh  XXIV.  Whosoovor  shall  unlawfully  and  wilfully 
longing  to  a  take  or  destroy  any  fish  in  any  water  which  shall 
HouJer*  run  through  or  be  in  any  land  adjoining  or  belong- 
ing to  the  dwelling  house  of  any  person  being  the 
owner  of  such  water,  or  having  a  right  of  fishery 
therein,  shall  be  guilty  of  a  misdemeanor ; —  and 
whosoever  shall  unlawfully  and  wilfully  take  or 
destroy,  or  attempt  to  take  or  destroy,  any  fish  in 
any  water  not  being  such  as  herein-before  men- 
tioned, but  which  shall  be  private  property,  or  in 
which  there  shall  be  any  private  right  of  fishery, 
shall,  on  conviction  thereof  before  a  justice  of  the 
peace,  forfeit  and  pay,  over  and  above  the  value  of 
the  fish  taken  or  destroyed  (if  any),  such  sum  of 
money,  not  exceeding  five  pounds,  as  to  the  justice 
shall  seem  meet:  Provided,  that  nothing  herein- 
before contained  shall  extend  to  any  person  angling 
between  the  beginning  of  the  last  hour  before  sun- 
rise and  the  expiration  of  the  first  hour  after  sun- 
set; but  whosoever  shall  by  angling  between  the 
beginning  of  the  last  hour  before  sunrise  and  the 
expiration  of  the  first  hour  after  sunset  unlawfully 
and  wilfully  take  or  destroy,  or  attempt  to  take  or 
destroy,  any  fish  in  any  such  water  as  first  men- 
tioned, shall,  on  conviction  before  a  justice  of  the 
peace,  forfeit  and  pay  any  sum  not  exceeding  five 
pounds,  and  if  in  any  such  water  as  last  mentioned, 
he  shall,  on  the  like  conviction,  forfeit  and  pay 
any  sum  not  exceeding  two  pounds  as  to  the  justice 
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■fihall  seem  meet ;   and  if  the  boundary  of  any  ProTMon  u 

•  •      A  -1  .  .««     «     11   1  1^      •  toBound- 

pansh,  townsliip  or  vill  shall  happen  to  be  in  or  ariet  of 
by  the  side  of  any  such  water  as  is  in  this  section 
before  mentioned,  it  shall  be  sufficient  to  prove 
that  the  offence  was  committed  either  in  the  parish, 
township,  or  vill  named  in  the  indictment  or  infor- 
mation, or  in  any  parish,  township,  or  vill  ac^oin^ 
ing  thereto. 

Note. 

The  following  is  the  fbnn  of  an  indictment  for  the  misde- 
meanor:— 

iThe  joron  for  onr  Lady  the  Qaeen,  upon  their  oath 
present,  that  A.  B.,  on  the day  of ,  in  the 

year  of  onr  Lord ,  unlawfully  and  wilfiilly  did  take  and 

destroy  [^'iaheor  dettroy"]  ten  fish  called  trout,  in  certain  water 
nmning  through  certain  land  ["  run  through  or  he  in  any  lcmdr\ 

in  the  parish  cf ,  in  the  county  of ,  called ,  adjoining 

[**  adjoining  or  belonging  to  **  ]  to  the  dwelling  of  C.  D.  there 
aitoate,  of  which  said  water  the  said  C.  D.  was  then  and  still  b  the 
owner  [or^  in  which  said  water  the  said  C.  D.  had  then  and  still 
has  a  right  of  fishery] :  against  the  form  of  the  statute  in  such 
case  made  and  proyided,  and  against  the  peace  of  onr  Lady  the 
Queen,  her  crown  and  dignity. 

Etndence, 
To  maintain  this  bdictment,  the  prosecutor  must  prore^ 

1.  A  taking  or  destruction  of  the  fish,  or  some  of  them,  men- 
tioned  in  the  indictment  This  part  of  the  statute,  however,  does 
not  extend  to  any  person  angling  in  the  daytime. 

2.  That  the  place  where  they  were  taken  or  destroyed,  was 
either  a  stream  running  through  the  land,  or  a  pond  in  the  land, 
adjoining  to  the  dwelling  house  of  C.  D.,  and  either  belonging  to 
him,  or  in  which  he  had  a  right  of  fishery. 


XXV.  K  any  person  shall  at  any  time  be  found  The  Tackle 

.  of  FfaliAra 

fishing   against  the  provisions  of  this   Act,  the  maybe 
owner  of  the  ground,  water,  or  fishery  where  such 
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offender  shall  be  bo  found,  his  servant,  or  anj 
person  authorised  by  him,  may  demand  from  such 
offender  any  rod,  line,  hook,  net,  or  other  imple- 
ment for  taking  or  destroying  fish  which  shall 
then  be  in  his  possession,  and  in  case  such  offender 
shall  not  immediately  deliver  up  the  same,  may 
seize  and  take  the  same  from  him  for  the  use  of 
such  owner:  Provided,  that  any  person  angling 
against  the  provisions  of  this  Act,  between  the 
beginning  of  the  last  hour  before  sunrise  and  the 
expiration  of  the  first  hour  after  sunset,  from 
whom  any  implement  used  by  anglers  shall  be 
taken,  or  by  whom  the  same  shall  be  so  delivered 
up,  shall  by  the  taking  or  delivering  thereof  be 
exempted  from  the  payment  of  any  damages  or 
penalty  for  such  angling, 
stealing  or        XXYI.  Whosoevcr  shall  steal  any  oysters  or 
foT^&n.    oyster  brood  from  any  oyster  bed,  laying,  or  fishery, 
being  the  property  of  any  other  person,  and  suffi- 
ciently marked  out  or  known  as  such,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall 
be  liable  to  be  punished  as  in  the  case  of  simple 
larceny; — and   whosoever  shall  unlawfully    and 
wilfully  use  any  dredge,  or  any  net,  instrument,  or 
engine  whatsoever,  within  the  limits  of  any  oyster 
bed,  laying,  or  fishery,  being  the  property  of  any 
other  person,  and  sufficiently  marked  out  or  known 
as  such,  for  the  purpose  of  taking  oysters  or  oyster 
brood,  although  none  shall  be  actually  taken,  —  or 
shall  unlawfully  and  wilfully,  with  any  net,  instru- 
ment, or  engine,  drag  upon  the  ground  or  soil  of 
any  such  fishery, — shall  be  guilty  of  a  misdemeanor, 
and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  Courts  to  be  imprisoned  for  any 
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term  not  exceeding  three  months,  with  or  without 
hard  labour,  and  with  or  without  solitary  confine- 
ment ; — and  it  shall  be  sufficient  in  any  indictment 
to  describe  either  by  name  or  otherwise  the  bed, 
laying,  or  fishery  in  which  any  of  the  said  offences 
shall  have  been  committed,  without  stating  the 
same  to  be  in  any  particular  parish,  township,  or 
vill : — Provided,  that  nothing  in  this  section  con- 
tained shall  prevent  any  person  from  catching  or 
fishing  for  any  fioating  fish  within  the  limits  of 
any  oyster  fishery  with  any  net,  instrument,  or 
engine  adapted  for  taking  fioating  fish  only. 

Note. 

Ab  to  the  stealing  of  oyvters  from  an  oyster  bed,  the  following 
may  be  the  fonn  of  the 

IndUiimenU 

The  jaroTB  for  oar  Lady  the  Qaeen,  npon  their  oath 

present,  that  A.  B.,  on  the day  of ,  in  the 

year  of  our  Lord ,  feloniously  did  steal,  take,  and  carry  away 

one  hundred  oysters  from  a  certain  oyster  bed  ["  oyster  bed,  laymffy 
crjuhery"'],  called  — ,  the  property  of  C.  D.,  and  snffidently 
marked  oat  and  known  as  the  property  of  the  said  C.  D. :  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  Lady  the  Queen,  her  crown  anid  dignity. 

The  like  form  may  be  drawn  for  dredging  for  oysters  in  an  oyster 
bed,  laying  or  fishery,  or  for  dragging  upon  the  ground  of  such 
fishery. 

Evidence 

To  maintain  this  indictment,  the  proeecutor  must  prore — 

1.  The  taking  of  the  oysters,  or  some  of  them,  from  the  oyster 
bed,  laying,  or  fishery,  described  in  the  indictment,  in  the  same 
manner  as  in  larceny. 

2.  That  the  oyster  bed,  laying,  or  fishery,  waa  at  the  time  the 
property  of  C.  D^  and  was  sufficiently  marked  oat  or  known  as 
mciL 

K  2 
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Bondt.  Bin^  XXVll.  YHiOBoever  shall  steal,  or  sliall  for  any 
fraudulent  purpose  destroy,  cancel,  or  obliterate, 
the  whole  or  any  part  of  any  valuable  security, 
other  than  a  document  of  title  to  lands,  shall  be 
guilty  of  felony,  of  the  same  nature  and  in  the 
same  degree  and  punishable  in  the  same  manner  as 
if  he  had  stolen  any  chattel  of  like  value  with  the 
share,  interest,  or  deposit  to  which  the  security  so 
stolen  may  relate,  or  with  the  money  due  on  the 
security  so  stolen,  or  secured  thereby  and  remain- 
ing unsatisfied,  or  with  the  value  of  the  goods  or 
other  valuable  thing  represented,  mentioned,  or  re- 
ferred to  in  or  by  the  security. 

Note. 

Ab  to  steaEng  securitieB  for  the  pajment  of  money,  the  fbUowing 
may  be  the  fonn  of  the 

Indictment 

The  jarors  for  oar  Ladj  the  Qaeen,  upon  thdr  oath 

present,  that  A.  B^  on  tiie daj  of ,  in  the 

year  of  our  Lord ,  feloniously  did  steal,  take,  and  carry  away 

[one  bill  of  exchange  fat  the  payment  of ^  one  promissory 

note  for  the  payment  of ^  and  one  order  for  the  payment  of 

money  to  wit,  for  the  payment  of ,  the  property  of  C.  D.,  the 

said  several  snms  of  money  payable  and  secured  by  and  upon  the 
said  bill,  note,  and  order  respectively,  being  then  due  and  unsatisfied 
to  the  said  C.  D. :  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  Lady  the  Queen, 
her  crown  and  dignity. 

The  words  in  the  act  are  "  any  valuable  security.**  And  by  the 
xnterpretatioa  cUuse  (sect.  1).  the  term  "  valuable  security"  shall 
include  "  any  order,  exchequer  acquittance,  or  other  security  what- 
soever entitlmg  or  evidencing  the  title  of  any  person  or  body  corporate 
to  any  share  or  interest  in  any  public  stock  or  fund,  whether  of  the 
United  Kingdom,  or  of  Great  Britain  or  of  Ireland,  or  of  any  foreign 
State,  or  in  any  fund  of  any  body  corporate,  company,  or  sodety, 
whether  within  the  United  Kingdom  or  in  any  foreign  State  or 
country,  or  to  any  deposit  in  any  bank,  and  shall  also  indade  9Sj 


to  wit.  S 
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debenture,  deed,  bond,  biH,  note,  warrant,  order,  or  other  aecarity 
whatsoever  for  money  or  for  payment  of  money,  whether  of  the 
United  Kingdom,  or  of  Great  Britain,  or  of  Ireland,  or  of  any 
foreign  State,  and  any  document  of  title  to  lands  or  goods  as  herein- 
before defined." 

By  Stat  14  &  15  Vict  c  100,  s.  5,  in  an  indictment  for  steal- 
isg  "  any  instroment,"  it  shall  be  snfSdent  to  describe  such  instru- 
ment by  any  name  or  designation  by  which  the  same  may  be  usually 
known,  or  by  the  purport  thereof,  without  setting  out  any  copy  or 
fac-simile  thereof,  or  otherwise  describing  the  same  or  the  value 
thereof.  From  this  it  would  seem  sufficient  to  describe  the  secu- 
rities mentioned  in  the  indictment  as  "  one  bill  of  exchange,"  "  one 
promissory  note,"  or  **  one  order  for  the  payment  of  money,"  without 
stating  the  amount,  &c.    Bat  this  I  fear  is  not  so. 

A  note  of  the  bank  of  England  or  other  bank  may  be  described 
as  *'  money ;"  14  &  15  Vict  c  100,  s.  18 ;  but  then  it  should 
seem  that  the  indictment  must  conclude  **  contra  formam  statuti,'* 
for  stealing  such  a  note  was  no  offence  at  common  law  (a). 

Evidence, 

To  maintain  this  indictment,  the  prosecutor  must  prove-^ 

1.  A  larceny  of  the  bill,  note,  or  order,  as  in  ordinary  cases  of 
nmple  larceny  at  common  law.  Upon  an  indictment  for  stealing  a 
certain  warrant  for  the  payment  of  22,000/.,  and  bank  notes  to  the 
same  amount,  it  appeared  that  Sir  Thomas  Plomer,  the  prosecutor, 
had  given  a  cheque  upon  his  banker  for  22,0002.  to  Walsh,  the  pri- 
eoner,  for  the  purpose  of  purchasing  exchequer  bills  for  him  to  that 
amount ;  the  prisoner  received  the  amount  of  the  cheque  in  bank 
notes,  and  absconded  with  them ;  but  being  apprehended  and  tried, 
the  jury,  being  of  opinion  that  the  prisoner  before  he  received  the 
cheque,  had  formed  the  design  of  converting  the  money  to  his  own 
use,  found  him  guilty:  but  upon  a  reference  of  the  case  to  the 
judges,  they  were  of  opinion  that  this  was  not  a  larceny ; — not  of 
the  cheque,  because  the  prisoner  had  used  no  fraud  or  contrivance  to 
induce  the  prosecutor  to  give  it  to  him,  and  also  because,  being  the 
prosecutor's  own  cheque,  and  of  no  value  in  his  hands,  it  could  not 
be  called  his  goods  and  chattels ; — nor  was  it  a  larceny  of  the  notes 
obtained  by  the  cheque,  for  the  prosecutor  never  had  possession  of 
them  but  by  the.  hands  of  the  prisoner  (5).  But  in  a  more  recent 
case,  where  the  prisoner's  master  gave  him  a  cheque  upon  hia 
banker,  to  pay  to  a  creditor,  and  the  prisoner,  instead  of  doing  so, 
applied  it  to  his  own  use:  being  indicted  for  stealing  the  cheque,  he 
found  guilty ;  and  the  judges  held  the  conviction  to  be  right  (c). 


Co)  1  Hawk.  c.  8S,  i.  85.  (c)  R.  v.  MeteaVe.  Ry. 

\b)  B,  V.  BeidamiH  Wat»k,  B.  *    it.  v.  Heaih^  %  Mood.  88. 
B.St6. 
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Where  a  prisoner  m&  indicted  for  stealing  a  cheque  of  the  prose- 
cutor, and  in  one  count  it  was  described  as  an  order  for  the  payment 
of  13i  9<.  7d|  and  in  another  as  *'  one  piece  of  paper  of  Uie  ralue 
of  one  penny ;"  and  it  was  objected  that  the  cheque  being  issued  at 
a  greater  distance  than  fifteen  miles  from  the  banker's,  was  not  a 
valuable  security  by  stat.  55  G.  3,  c  184,  and  therefore  the  prisoner 
could  not  be  convicted;  but  the  judges  at  the  criminal  appeal  court 
held  that  at  all  events  he  could  be  convicted  on  the  second  count, 
for  stealing  the  piece  of  paper  (a).    So,  where  country  bank  notes, 
which  were  paid  by  the  agent  in  London,  were  sent  by  him  to  the 
country  bankers,  by  whom  they  were  to  be  re-issued;  on  their  waj 
they  were  stolen  by  the  prisoner;  b«ng  apprehended  and  indicted, 
(the  first  count  (^  the  indictment  stating  the  notes  to  be  bank  notes 
in  the  ordinary  form,  and  Uie  second,  as  certain  pieces  of  paper  with 
valuable  stamps  upon  them,)  the  judges  seemed  to  be  of  opink»i 
that  this  could  not  be  deemed  a  stealing  of  the  notes,  as  it  could  not 
be  said  that  the  %ums  payable  and  secured  thereby  were  due  and 
unsatisfied  to  the  prosecutors;  but  they  held  that  the  prisoner  was 
rightly  convicted  of  stealing  the  paper  and  stamps  (6).    But  in 
another  case,  where  it  appeared  that  the  prosecutor,  in  answer  to  an 
advertisement  ofiering  sn  advance  of  money  upon  loan,  sent  a  letter 
to  the  address  therein  mentioned,  stating  his  wish  to  bcarrow  5,0001, 
and  the  prisoner  called  upon  him  in  consequence  of  it;  the  prisoner 
ofiered  to  obtain  the  loan  for  him,  upon  his  acceptance  of  ten  bills 
of  exchange  for  5002.  each,  and  he  produced  ten  6s.  stamps,  which 
the  prosecutor  accepted  in  blank,  and  which  the  prisoner  took  away 
with  him,  and  afterwards  had  bills  drawn  upon  them  for  500^  each, 
by  a  person  in  concert  with  him  of  the  name  of  Clipold:  he  was 
afterwards  indicted  for  this,  as  for  a  larceny  of  ten  bills  of  ex- 
change for  5001  each,  of  ten  pieces  of  paper,  each  stamped  with  a 
^  stamp,  and  of  ten  pieces  of  paper,  with  the  words  ^  accepted  F. 
Dugdale  Astley,  payable  at  Messrs.  Praed  &  Ca,  189,  Fleet-street, 
London,"  upon  each:  Littledale  and  Bosanquet,  J  J.,  and  Bolland, 
B.,  held  that  the  prisoner  could  not  be  convicted  upon  this  evidence ; 
when  these  acceptances  were  obtained  by  him,  they  were  not  bills  of 
exchange,  orders  or  securities  for  money,  neither  dxawei's  name,  sum, 
or  date  being  upon  them,  and  of  course  they  were  of  no  precise  or 
definite  value;  nor  could  the  prisoner  be  convicted  on  those  counts 
which  described  the  acceptances  as  ten  pieces  of  paper  with  stamps 
on  them,  &c,  because  the  stamps  never  belonged  to  the  prosecutor, 
hut  to  the  prisoner  (e).    But  in  all  cases  where  there  is  a  doubt 
whether  the  instrument  stolen  was  at  that  time  a  valuable  security 
within  the  meaning  of  the  Act,  and  the  paper  on  which  it  is  written 

(a)  R,  V.  Perry,  1  Car.  and  K.  JK.  t.  Vyte.  Ry.  ft  M.  2ia,  S.  P. 

7SS  (  see  R,  v.  YtOeu,  Ry.  ft  M.  170 ;  (c)  See  R.  ▼.  John  SfmU,  SI  Law 

il.  V.  FtampUm,  9  Car.  ft  K.  47  {  J.  Ill  m. :  R,  v.  Minter  Htart^  6 

J2*  V.  Rodufoy,  9  Car.  and  P.  784.  Car.  ft  P.  106. 

(6)  it.  V.  Clarke,  R.  ft  Ry.181 ; 
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or  printed  U  the  pi-operty  of  the  prosecutor,  it  will  be  prndent  to 
add  a  coant  for  stealing  *'o|ie  piece  of  paper  of  the  goods  and 
chattels  of  the  said  G.  D.,"  as  for  a  laroenj  at  common  law,  as  in 
Penys  case,  ntpnu  Laroenj  cannot  be  committed  of  a  mere  exe- 
cutory contract  (a).  But  it  may  of  the  scrip  certificates  of  a 
foreign  railway  company,  for  the  statute  extends  to  yaloable  secu- 
ritjes  £Dr  the  shares  in  the  funds  of  a  foreign,  as  well  as  of  a  Britisbi 
company  (6). 

2.  It  must  appear  that  the  bill,  note,  or  order  was  such  as  is 
mentJoned  in  the  indictment.  If  it  be  in  the  possession  of  the 
prosecutor,  it  should  be  produced,  but  there  is  no  necessity  to  prove 
it;  but  if  it  be  not  in  his  possession,  he  may  give  secondary  evi- 
dmoe  of  it,  without  giving  the  defendant  notice  to  produce  iu  If 
produced,  it  fonnerly  was  required  to  be  duly  stamped,  for  otherwise 
it  was  not  deemed  a  valuable  security  within  the  meaning  of  the 
Act  (c).  But  by  stat  17  &  18  Vict  c.  38  s.  27,  every  instrument 
liable  to  stamp  duty  shall  be  admitted  in  evidence  in  any  criminal 
proceeding,  although  it  may  not  have  the  stamp  required  by  law  im- 
pressed thereon  or  afiked  thereto.  It  must  be  proved  that  some- 
thing remains  due  and  unsatisfied  to  the  prosecutor  upon  it. 

^Vhere  the  indictment  is  for  stealing  "  money,"  you  may  give  in 
evidence  the  stealing  of  any  note  of  the  Bank  of  England  or  other 
iNmk,  and  it  will  support  the  indictment  (d). 

If  there  be  a  count  at  common  law,  as  for  stealing  a  piece  of 
paper,  as  in  Perry's  case,  it  must  appear  in  evidence  to  have  been 
the  property  of  the  prosecutor  (e). 


XXYm.  Whosoever  eball  steal,  or  shall  for  any  De«i«.  &c 
fraudulent  purpose  destroy,  cancel,  obliterate,  or  £^  pto- 
conceal^  the  whole  or  any  part  of  any  document  ^^^' 
of  title  to  lands  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  Courts  to  be  kept  in  penal  servitude  for  the 
term  of  three  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confine- 
ment ;  and  in  any  indictment  for  any  such  offence 

—       ^—^^^^—^^■^^^-^—     .     I.  ■ 

'  (a)  R.  V.  MoU  Wattt,  83  Law  J.  (e)  R.  v.  Yb/ev,  Ry.  ft  M.  170. 

B6m.  W  14  ft  16  Vict.  c.  100, 1. 18. 

(»)  it  V.  H,  J,  8mUk,  8ft  Lew  J.  {e)  Bee  Minter  Hart's  caM,««9>ra. 
Sim. 
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relating  to  any  document  or  title  to  lands,  it  shall 
be  sufficient  to  allege  such  "document  to  be  or  to 
contain  evidence  of  the  title  or  of  part  of  the  title 
of  the  person  or  of  some  one  of  the  persons  having 
an  interest,  whether  vested  or  contingent,  legal  or 
equitable,  in  the  real  estate  to  which  the  same  re- 
lates, and  to  mention  such  real  estate  or  some  part 
thereof. 

KOTB. 


to  wit.  S 


MfHMICwMBHt* 

The  jnran  for  oar  Lady  the  Queen,  npon  thdr  oath 

present)  that  A.  B.,  on  the day  of ,  in  the 

year  of  oar  Lord ,  anlawfally  did  steal,  take,  and  cany  away, 

a  certain  deed  of  [grant]  the  property  of  C.  D.,  the  said  deed  being 
then  evidence  of  [part  of]  the  title  of  the  said  C.  D.  to  a  certain 

real  estate  called ,  in  whidi  real  estate  the  said  G.  D.  then 

had  and  still  hath  a  present  interest:  against  the  form  of  the 
statate  in  snch  esse  made  and  provided,  ssd  against  the  peace  of 
oar  Lady  the  Qaeen,  her  crown  and  dignity. 

The  deed,  &c.,  is  described  in  the  statnte  as,  "  any  docament  of 
title  to  lands."  And  by  the  interpretation  danse  (sect  IX  ^  ^^^n 
**  *  docament  of  title  to  lands'  shall  inclade  any  deed,  map,  paper, 
or  parchment,  written  or  printed,  or  partly  written  and  partly  printed, 
bemg  or  containing  evidence  of  the  title,  or  any  part  of  the  title,  to 
any  real  estate,  or  to  any  interest  in  or  oat  of  any  real  estate." 

[The  instmment  may  be  described  by  any  name  by  which  it  is 
nanally  known  (a).] 

Evidence, 
To  maintain  this  indictment,  the  proeecator  most  prove— 

1.  A  larceny  of  the  deed  or  instrament  mentioned  in  the  indict* 
ment,  as  in  ordinaxy  cases  (6). 

2.  That  it  was  evidence  of  [part  of]  the  title  of  C.  D/s  i«al 
•  estate  mentioned  in  the  indictment     This  may  be  done  by  patting 

the  deed  itself  in  evidence,  if  it  be  in  possession  of  the  prosecator; 
or  if  not,  then  by  givmg  secondary  evidence  of  its  contents,  which 
may  be  done  without  giving  the  defendant  notioe  to  prodooe  it 
(c).  And  evidence  most  then  be  given,  showing  how  the  prose- 
cutor  claims  the  estate,  so  as  to  show  that  the  deed  in  question  19 
evidence  of  hu  title. 


(«)  14  &  16  Vict.  c.  too,  1. 5,  /^x  ^_j»  _  i„ 

.   (*}  See  amte,  p.  171.  m.  ^^*  "'"^  ^  ^^- 


Larceny  of  mils.  201 

3.  That  C.  D^  at  the  time  of  the  Urcenj,  had  a  prwent  interest  Ut 
the  estate,  to  which  the  deed  relates.  The  statute  says,  a  '*  preeent " 
interest,  which  I  understand  to  mean  poesession  or  perception  of  the 
rents  or  profits,  or  the  immediate  right  thereto,  either  in  the  prosecutor 
or  his  trustee,  in  oontradistincUon  to  an  estate  in  remainder,  &c. 


XX1X«  Whosoever  shall,  either  during  the  life  wiui. 
of  ihe  testator  or  after  his  death,  steal,  or  for  any 
fraadulent  purpose  destroy,  cancel,  obliterate,  op 
conceal,  the  whole  or  any  part  of  any  will,  codicil, 
or  other  testamentary  instrument,  whether  the 
same  shall  relate  to  real  or  personal  estate,  or  to 
both,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  life,  or  for 
any  term  not  less  than  three  years, — or  to  be  im« 
prisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without 
solitary  confinement;  and  it  shall  not  in  any  in- 
dictment for  such  offence  be  necessary  to  allege 
that  such  will,  codicil,  or  other  instrument  is  the 
property  of  any  person :  Provided,  that  nothing  in 
this  or  the  last  preceding  section  mentioned,  nor 
any  proceeding,  conviction,  or  judgment  to  be  had 
or  taken  thereupon,  shall  prevent,  lessen,  or  im- 
peach any  remedy  at  law  or  in  equity,  which  any 
party  aggrieved  by  any  such  offence  might  or 
would  have  had  if  this  Act  had  not  been  passed ; 
but  no  conviction  of  any  such  offender  shall  be 
received  in  evidence  in  any  action  at  law  or  suit 
in  equity  against  him;  and  no  person  shall  be 
liable  to  be  convicted  of  any  of  the  felonies  in  this 
and  the  last  preceding  section  mentioned,  by  any 
evidence  whatever,  in  respect  of  any  act  done  by 
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him,  if  he  shall  at  any  time  previously  to  his  being 
charged  with  such  offence  have  first  disclosed  such 
act,  on  oath,  in  consequence  of  any  compulsory 
process  of  any  court  of  law  or  equity  in  any  action, 
suit,  or  proceeding  which  shall  have  been  bona  fide 
instituted  by  any  party  aggrieved,  or  if  he  shall 
have  first  disclosed  the  same  in  any  compulsory 
examination  or  deposition  before  any  Court  upon 
the  hearing  of  any  matter  in  bankruptcy  or  insol- 
vency. 

Note. 

)      The  jaran  for  oar  Ladj  the  Qoeen  upon  their  oath 

to  wit  S  praent  tliat  A.  B^  on  the day  of ,  in  the 

year  of  oor  Lord ,  unlawfully  did  steal,  take,  and  carry  away 

["  stedlj  or  for  aniif  froMdidenU  purpote  destroy,  conoeZ,  oblitereUef 
or  conceal**']  a  certain  will  of  one  G.  D.  {^viUf  eodicUj  or  other 
teatameiUary  mtfrnment''],  agauiat  the  fonn  of  Uie  statute  in  sncfa 
case  made  and  provided,  and  against  the  peace  of  oor  Lady  the 
Queen,  her  crown  and  dignity. 

It  is  not  necessary  in  the  indictment  to  allege  that  the  will,  &o., 
is  the  property  of  any  person,  or  of  any  valae  (a).  Bat  if  the 
indictment  be  for  destroying  or  concealing  the  will,  thd  fiaadolent 
purpose  shall  be  set  out  (6). 

Evidence, 

To  muntain  this  indictment,  the  prosecutor  must  prove  a 
larceny  of  the  will,  as  in  ordinary  cases.  Or  if  the  indictment  be 
ibr  destroying  or  concealing  the  will,  prove  the  destruction  or  con- 
cealment, and  prove  circnmstances  £rom  which  the  jury  may  infer 
that  it  was  done  for  a  fraadnlent  purpoae.  It  is  immaterial,  in 
either  case,  whether  the  will  related  to  real  or  personal  estate,  or  to 
both,  or  whether  it  was  stolen,  &c.,  during  the  life  time  or  afUr  the 
deatii  of  the  testator. 


Reoordi,ftc.  XXX.  Whosoovcr  shall  steal,  or  shall  for  any 
fraudulent  purpose  take  from  its  place  of  deposit 
for  the  time  being,  or  from  any  person  having  the 

(a)  Supra,  (6)  R,  y.  Morr/*,  9  Car.  A  P.  89. 
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lawful  custody  thereof, — or  shall  unlawfully  and 
maliciously  cancel,  obliterate,  injure,  or  destroy 
the  whole  or  any  part  of  any  record,  writ,  return, 
panel,  process,  interrogatory,  deposition,  affidavit, 
rule,  order,  or  warrant  of  attorney,  or  of  any 
original  document  whatsoever  of  or  belonging  to 
any  court  of  record,  or  relating  to  any  matter, 
civil,  or  criminal,  begun,  depending,  or  terminated 
in  any  such  court,  or  of  any  bill,  petition,  answer, 
interrogatory,  deposition,  affidavit,  order,  or  decree, 
or  of  any  original  document  whatsoever  of  or  be- 
longing to  any  court  of  equity,  or  relating  to  any 
cause  or  matter  begun,  depending,  or  terminated 
in  any  such  court,  or  of  any  original  document  in 
anywise  relating  to  the  business  of  any  office  or 
employment  under  her  Majesty,  and  being  or  re- 
maining in  any  office  appertaining  to  any  court  of 
justice,  or  in  any  of  her  Majesty's  castles,  palaces, 
or  houses,  or  in  any  government  or  public  office, — 
shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  the  term 
of  three  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement ; 
and  it  shall  not  in  any  indictment  for  such  offence  Form  or 
be  necessary  to  allege  that  the  article  in  respect  of 
which  the  offence  is  committed  is  the  property  of 
any  person. 

NOTB. 

IndietmmL 

)      The  jnron  for  our  Lady  the  Qaeen,  opon  their  oath 

to  wit  J  present,  that  A.  B.,  on  the day  of ^  in  the 

year  of  onr  Lord ,  nnlawfoUy  did  steal,  take,  and  carry  away 

fisom  ifit  place  of  deposit  a  certain  record  and  jodgment  roll,  against 
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the  form  of  the  statnte  in  each  case  made  and  provided,  and  againsC 
the  peace  of  oar  Lady  the  Queen,  her  crown  and  dignity.  [^The 
nutrument  may  he  described  by  any  name  by  wAicft  tt  ia  tmaBy 
knoum  (a).] 

An  indictment  for  any  of  the  other  oflfences  mentioned  in  this 
section,  may  readily  be  framed  from  the  above  form. 

JSvidence, 

To  maintain  this  indictment,  the  prosecutor  most  prove  a  larceny 
of  the  record,  &c,  as  in  ordinary  cases.  Before  this  statute,  upon 
an  indictment  for  stealing  one  roll  of  parchment,  being  a  record  of 
the  court  of  Common  Pleas,  the  judges  held  that  as  the  record  in 
question  did  not  concern  the  realty,  stealing  the  parchment  on 
which  it  was  written  was  larceny,  and  a  felony  (b). 


XATceny  of  Thingi  attached  to  Land. 

Metei.  Glass.  XXXL  Whosoever  shall  steal,  or  shall  rip,  cut, 
fixed  to  ^  sever,  or  break  with  intent  to  steal,  any  glass  of 
Luld.*^'  wood-work  belonging  to  any  building  whatso- 
ever,— or  any  lead,  iron,  copper,  brass,  or  other 
metal,  or  any  utensil  or  fixture,  whether  made  of 
metal  or  other  material  or  of  both,  respectively 
fixed  in  or  to  any  building  whatsoever, — or  any 
thing  made  of  metal  fixed  in  any  land  being  private 
property, — or  for  a  fence  to  any  dwelling  house, 
garden,  or  area, — or  in  any  square  or  street, — or 
in  any  place  dedicated  to  public  use  or  ornament, — 
or  in  any  burial  ground, — shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable  to  be 
punished  as  in  the  case  of  simple  larceny ;  and  in 
the  case  of  any  such  thing  fixed  in  any  such  square, 
street,  or  place  as  aforesaid,  it  shall  not  be  neces- 
sary to  allege  the  same  to  be  the  property  of  any 
person. 


<fl)  U  &  IS  Vict.  c.  100,  s.  6.  (6)  M.  ?.  ffalker.  Ry.  &  M.  155. 
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NOTB. 

JndictmenL 

SThe  jorars  for  our  Lady  the  Qaeen,  upon  their  oath 
present,  that  A.  B.,  oa  tie day  of ,  in  the 

year  of  oar  Lord ,  felonioosly  did  rip,  cut,  sever,  and  break 

l"stealj — or  rtjp,  cut^  tever^  or  break,  ttnih  mietU  to  steal"']  fifty 
pounds  weight  of  lead,  the  property  of  G.  D.,  and  then  fixed  to  a 
certain  dwelling-hoose  of  the  said  C.  D.,  situate  in  the  parish  of 
,  in  the  county  of ,  with  intent  the  said  lead  then  feloni- 
ously to  steal,  take,  and  carry  away:  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  Lady  the  Queen,  her  crown  and  dignity.  (^Second  count)  And 
the  jurors,  aforesaid,  upon  their  oath  aforesaid,  do  farther  present, 
that  the  said  A.  B.  on  the  day  and  year  aforesaid,  feloniously  did 
Bteal,  take  and  carry  away  fifty  poands  weight  of  lead,  the  property 
of  C.  D.,  and  then  fixed  to  a  certain  dwelling-house  of  the  said 

C.  D.,  situate  in  the  parish  of ,  in  the  coxmty  of :  against 

the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  Lady  the  Qaeen,  her  crown  and  dignity. 

Indictments  for  the  other  offences  mentioned  in  the  section,  may 
readily  be  framed  from  the  above  form. 

Uvidence. 

To  maintun  the  first  count  of  this  indictment,  the  prosecutor 
must  prove  ^ 

1.  The  ripping,  cutting,  or  breaking  the  lead  firom  the  building, 
08  mentioned  in  the  indictment 

2.  That  it  was  then  fixed  to  the  dwelling-house  of,  or  in  the  oc- 
cupation of,  C.  D.,  in  the  parish,  &c.,  as  stated  in  the  indictment 
A  church  has  been  holden  to  be  a  "  building  **  within  a  former  Act 
upon  this  subject  (a).  And  a  cart-shed  in  a  field,  made  of  boards, 
with  a  door  which  locked,  but  the  roof  not  yet  thatched,  has  been 
holden  to  be  a  building  within  this  Act  (6).  An  iron  bar  affixed 
to  the  copper  hole  of  a  hothouse  in  a  garden,  has  been  holden  to  be 
a  fixture  to  a  building,  within  the  meaning  of  the  former  Act  upon 
this  subject  (c).  Bat  window  sashes,  temporarily  fixed  in  the 
window  firames,  moely  to  prevent  their  falling  out^  but  not  beaded 
or  permanently  fastened  there,  were  holden  not  to  be  fixed  to  the 
building,  within  the  meaning  of  that  Act  (cQ.  So  a  wooden  gate, 
with  an  iron  spring  latch  and  clasp,  and  two  pieces  of  iron  called 

(a)  R.  V.  Btdtman,  2  Eatt  P.  C.  (e)  Mamejr't  case,  I  Hawk.  c.  45, 

S»;lLeacb,318;lHawk.c.45,t.ll.  •.13. 

(ft)  iZ.  V.  WorraU,  7  Car.  &  P.  (tf)  Hodge's    caie,  Id.  s.  7;  1 

016.  Leach,  MO, 
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upper  eyu»  which  might  he  lifted  on  and  off  of  the  hooks  of  the 
gate  post  At  pleasure,  was  holden  not  to  be  a  fixture  (a).  In  all 
these  cases,  where  it  is  doubtfol  whether  the  thing  taken  was  fixed 
or  not,  it  is  prudent  to  add  a  ooont  for  a  simple  larceny. 

8.  The  intent  to  steal  it  TUs  is  to  be  inferred  finom  the  acts  of 
the  defendant 

To  maintain  the  second  eoont,  the  prosecntor  most  prove — 

1.  The  stealing  of  the  lead,  as  in  krceny.  Bnt  if  the  lead  were 
fixed  when  he  stole  it,  the  o£Rmder  can  only  be  indicted  in  that 
county,  and  not  in  any  other  ooon^  into  which  he  may  haTS  oaiiied 
the  lead  (6). 

S.  That  it  was  then  fixed  to  the  dwelling-hoase  of,  or  in  the  00- 
enpatiou  of,  C.  D.,  in  the  pariah,  &c,  as  under  the  last  count  If 
it  be  doubtful  whether  the  lead  was  fixed  at  the  time,  add  a  count 
for  a  simple  larceny,  for  if  the  lead  were  not  fixed,  within  the 
meaning  ik  the  Act,  the  defendant  could  not  be  found  guilty  on  the 
aboTe  indictment  (c). 


Trees  in  XXXIL  WhosooTer  shall  steal,  or  shall  cut, 

orounds,  Ac.  break,  root  up,  or  otherwise  destroy  or  damage 
with  intent  to  steal,  the  whole  or  any  part  of  any 
tree,  sapling  or  shrub,  or  any  underwood,  respec* 
tively  growing  in  any  park,  pleasure  ground, 
garden,  orchard,  or  avenue,  or  in  any  ground  ad- 
joining or  belonging  to  any  dwelling  house,  shall 
(in  case  the  value  of  the  article  or  articles  stolen, 
or  the  amount  of  the  injury  done,  shall  exceed  the 
sum  of  one  pound)  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable  to  be  punished  as 
in  the  case  of  simple  larceny ; — and  whosoever 
shall  steal,  or  shall  cut,  break,  root  up,  or  other- 
wise destroy  or  damage  with  intent  to  steal,  the 

(a)  CbalUs'i  caie,  1  Hawk.  c.  45,        te)  R,  ▼.  Qooeh,  8  Car.  &  P. 
ih)  B,  T.  MiUoTt  7  Car.  &  P.  665. 
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whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or 
any  underwood,  respectively  growing  elsewhere 
than  in  any  of  the  situations  in  this  section  before 
mentioned,  shall  (in  case  the  yalue  of  the  article 
or  articles  stolen,  or  the  amount  of  the  injury  done, 
shall  exceed  the  sum  of  five  pounds)  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable 
to  be  punished  as  in  the  case  of  simple  larceny. 

NOTB. 

IndktmenL 

—  I     The  jmwi  for  our  Lady  the  Qoeen,  upon  their  oath 

to  wit  )  present,  that  A.  B.,  on  the day  of         ,  in  the 

year  of  oar  Lord y  in  a  certain  pleasure  ground  [^  parh^ 

pleature  grotandf  gardm^  orchard^  or  aeentie,  or  in  any  ground  ad^ 
joudng  or  belonging  to  ang  dwtUing-hioiue  "]  of  C.  D.,  in  the  pariah 

of ,  in  the  county  of ,  feloniously  did  cut  and  root  up 

["  }f  ang  perion  thaU  steal, — or  thaU  cut,  break,  root  up,  or 
otherme  destroy  or  damage  vnth  intent  to  steal**']  one  oak  tree 
["  the  fohole  or  any  part  of  any  iree^  sapling^  or  shrubj  or  any  tif»- 
aerwood*'']  the  property  of  the  said  C.  D.,  in  the  said  pleasure 
ground  then  growing,  with  intent  then  the  said  tree  feloniously  to 
steal,  take,  and  carry  away,  thereby  then  doing  injury  to  the  said 
G.  D.  to  an  amount  exceeding  the  sum  of  one  pound:  against  the 
fiDrm  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity.  (^Second 
eounL)  And  the  jurors  aforesaid  upon  their  oath  aforesaid  do  further 
present,  that  the  said  A.  B.,  on  the  day  and  year  aforesaid,  in  a 

certain  pleasure  ground  of  the  said  C.  D.,  in  the  parish  of ,  in 

the  county  of ,  feloniously  did  steal,  take,  and  carry  away,  a 

certain  other  oak  txve,  of  the  value  of  [one]  pound,  the  property  of 
the  said  G.  D^  in  the  said  pleasure  ground  then  growing:  against 
the  form  of  the  statute  in  such  casie  made  and  provided,  and  against 
the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Evidence* 

To  maintain  the  first  ooont  of  this  indictment,  the  prosecator 
nniBt  prove— 

1.  That  the  prisoner  cut  or  rooted  up  the  tree  mentioned  in  the 
indictment  (a);  and  that  the  injury  thereby  occasioned,  exceeded  in 
amount  the  sum  of  one  pound. 

(a)  See  B.  v,  Hoilgcst  ittfra. 
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S.  That' the  tree  was  at  that  time  growing  in  k  pleasure  gronnd 
of  C.  D.,  or  in  his  occupation,  as  described  in  the  indictment  (a)^ 
Also  the  parish,  &c 

3.  The  intent  to  steal  it.  This  is  proyed  from  the  words  or  acts 
of  the  defeudant,  or  by  proof  of  any  other  facts  from  which  the 
jury  may  &irly  infer  it. 

To  wiaiTitain  the  seoQDd  county  the  prosecutor  must  prove^ 

1.  A  stealing  of  the  tree,  as  in  larceny.  It  must  be  laid  and 
proved  to  have  been  of  the  value  of  one  pound  at  least;  if  it  were 
of  a  less  value  the  ofieuce  would  be  punishable  on  summary  con- 
viction only,  unless  it  be  a  third  offence,  that  is  to  say,  an  ofience 
committed  after  two  previous  convictions.  Where,  upon  an  indict- 
ment for  stealing  pear  trees,  it  appeared  that  tiiey  were  grafted 
seedlings  about  seven  fieet  high,  and  it  was  objected  that  they  must 
be  deemed  plants  within  the  meaning  of  another  section  of  the  Act, 
and  not  trees,  &a,  within  the  section  on  which  the  indictment  was 
framed:  but  Parke,  J.,  held  that  they  were  properly  described  as 
trees  (6). 

2.  That  the  tree  was  at  the  time,  growing  in  a  pleasure  ground 
of  C.  D.,  in  the  parish,  &c.  The  words  in  the  act  are,  park, 
pleasure  ground,  garden,  orchard,  or  avenue,  or  in  any  ground  ad- 
joining or  belongiog  to  any  dwelling-house." 


growing. 


Trees,  TrXTTTT-  WbosoBTer  shall  steal  or  shall  cut, 

whmoever  break,  root  up,  or  otherwise  destroy  or  damage 
with  intent  to  steal,  the  whole  or  any  part  of  any 
tree,  sapling,  or  shrub,  or  any  underwood,  whereso- 
ever the  same  may  be  respectively  growing,  the 
stealing  of  such  article  or  articles,  or  the  injury 
done,  being  to  the  amount  of  a  shilling  at  the  least, 
shall,  on  conviction  thereof  before  a  justice  of  the 
peace,  forfeit  and  pay,  over  and  above  the  value 
of  the  article  or  articles  stolen,  or  the  amount  of 
the  injury  done,  such  sum  of  money  not  exceeding 


(a)  See  A.  ^,Hodgettinfira,  (6)  R,  v.  Hodga,  Moodj  &  M. 

841. 
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fire  pounds  as  to  the  justice  shall  seem  meet ;  and 
whosoever  having  been  convicted  of  any  such  of- 
fence, either  against  this  or  any  former  act  of 
Parliament,  shall  afterwards  commit  any  of  the 
said  offences  in  this  section  before  mentioned,  and 
shall  be  convicted  thereof  in  like  manner,  shall  for 
such  second  offence  be  committed  to  the  common 
gaol  or  house  of  correction,  there  to  be  kept  to 
hard  labour  for  such  term  not  exceeding  twelve 
months  as  the  convicting  justice  shall  think  fit; 
and  whosoever,  having  been  twice  convicted  of 
any  such  offence  (whether  both  or  either  of  such 
convictions  shall  have  taken  place  before  or  after 
the  passing  of  this  act),  shall  afterwards  commit 
any  of  the  offences  in  this  section  before  mentioned, 
shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable  to  be  punished  in  the  same 
manner  as  in  the  case  of  simple  larceny. 

XXXIY.  YHiosoever  shall  steal,  or  shall  cut,  live  or 
break,  or  throw  down  with  intent  to  steal,  any  part  stueor  Gate, 
of  any  live  or  dead  fence,  or  any  wooden  post,  pale, 
wire,  or  rail  set  up  or  used  as  a  fence,  or  any  stile 
or  gate,  or  any  part  thereof  respectively,  shall,  on 
conviction  thereof -before  a  justice  of  the  peace, 
forfeit  and  pay,  over  and  above  the  value  of  the 
article  or  articles  so  stolen,  or  the  amount  of  the 
injury  done,  such  sum  of  money  not  exceeding  five 
pounds  as  to  the  justice  shall  seem  meet ;  and  Second 
whosoever,  having  been  convicted  of  any  such 
offence,  either  against  this  or  any  former  act  of 
Parliament,  shall  afterwards  commit  any  of  the 
said  offences  in  this  section  before  mentioned,  and 
shall  be  convicted  thereof  in  like  manner,  shall  be 
committed  to  the  common  gaol  or  house  of  correC'V' 
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tion,  there  to  be  kept  to  hard  labour,  for  such  term 

not  exceeding  twelve  months  as  the  conyicting 

justice  shall  think  fit. 

15552^         XXXV.  If  the  whole  or  any  part  of  any  tree, 

2°EouMsion  sapling,  or  shrub^  or  any  underwood,  or  any  part 

Fence,  Skc.     of  any  Uto  or  dead  fence,  or  any  post,  pale,  wire, 

rail,  stile,  or  gate,  or  any  part  thereof,  being  of  the 

value  of  one  shilling  at  the  leasts  shall  be  found  in 

the  possession  of  any  person,  or  on  the  premises  of 

any  person,  with  his  knowledge,  and  such  person, 

being  taken  or  summoned  before  a  justice  of  the 

peace,  shall  not  satisfy  the  justice  that  he  came 

lawfully  by  the  same,  he  shall  on  conyiction  by 

the  justice  forfeit  and  pay,  oyer  and  above  the 

value  of  the  article  or  articles  so  found,  any  sum 

not  exceeding  two  pounds. 

Fruit  or  XXXYL  Whosoevor  shall  steal,  or  shall  destroy 

in*a%r&.  ^^  damage  with  intent  to  steal,  any  plant,  root, 

fruit,  or  vegetable  production   growing    in  any 

garden,  orchard,  pleasure  ground,  nursery  ground, 

hothouse,  greenhouse,  or  conservatozy,  shall,  on 

conviction  thereof  before  a  justice  of  the  peace,  at 

the  discretion  of  the  justice,  either  be  committed 

to  the  common  gaol  or  house  of  correction,  there 

to  be  imprisoned  only,  or  to  be  imprisoned  and 

kept  to  hard  labour,  for  any  term  not  exceeding 

six  months,  or  else  shall  forfeit  and  pay,  over  and 

above  the  value  of  the  article  or  articles  so  stolen, 

or  the  amount  of  the  injuzy  done,  such  sum  of 

money  not  exceeding  twenty  pounds  as  to  the  jus- 

Second        tice  shall  seem  meet ;  and  whosoever,  having  been 

°*****'       convicted  of  any  such  ofience,  either  against  this 

or  any  former  act  of  Parliament,  shall  afterwards 

commit  any  of  the  offences  in  this  section  before 
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mentioned,  shall  be  guiltj  of  felony,  and  being 
convicted  thereof  shall  be  liable  to  be  punished  in 
the  same  manner  as  in  the  case  of  simple  lar- 
ceny. 

XXXYII.  Whosoever  shall  steal,  or  shall  de-  Fruit  or 
stroy  or  damage  with  intent  to  steal,  any  cultivated  not  in 
root  or  plant  used  for  the  food  of  man  or  beast,  or  ^'* 
for  medicine,  or  for  distilling,*  or  for  dyeing,  or  for 
or  in  the  course  of  any  manufacture,  and  growing 
in  any  land,  open  or  inclosed,  not  being  a  garden, 
orchard,  pleasure  ground,  or  nursery  ground, 
shaU,  on  conviction  thereof  before  a  justice  of  the 
peace,  at  the  discretion  of  the  justice,  either  be 
committed  to  the  common  gaol  or  house  of  correc- 
tion, there  to  be  imprisoned  only,  or  to  be  impri- 
soned and  kept  to  hard  labour,  for  any  term  not 
exceeding  one  month,  or  else  shall  forfeit  and  pay, 
over  and  above  the  value  of  the  article  or  articles 
80  stolen,  or  the  amount  of  the  injury  done,  such 
sum  of  money  not  exceeding  twenty  shillings  as  to 
the  justice  shall  seem  meet,  and  in  default  of  pay- 
ment thereof,  together  with  the  costs  (if  ordered), 
shall  be  committed  as  aforesaid  for  any  term  not 
exceeding  one  month,  unless  payment  be  sooner 
made ;  and  whosoever,  having  been  convicted  of  second 
any  such  offence  either  against  this  or  any  former 
Act  of  Parliament^  shall  afterwards  commit  any  of 
the  said  offences  in  this  section  before  mentioned, 
and  shall  be  convicted  thereof  in  like  manner,  shall 
be  committed  to  the  common  gaol  or  house  of  cor- 
rection, there  to  be  kept  to  hard  labour,  for  such 
term  not  exceeding  six  months,  as  the  convicting 
justice  shall  think  fit. 
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oreofMeta],  XXXVIII.  Whosoever  shall  Steal,  or  BCTer  with 
intent  to  steal,  the  ore  of  any  metal,  or  any  lapis 
calaminaris,  manganese,  or  mundick,  or  any  wad, 
black  cawke,  or  black  lead,  or  any  coal  or  cannel 
coal,  from  any  mine,  .bed,  or  vein  thereof  respec- 
tively, shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour,  and  with 
or  without  solitary  confinement. 

Note. 

JficKctoient 

—  )     The  jaron  for  our  Ladj  the  Qoeen,  npon  their  oath 

to  wit  )  preeent,  that  A.  B.,  on  the day  of ,  in  the  year 

of  oar  Lord ,  in  a  certain  coal  mine  of  C.  D.,  in  the  pariah  of 

,  in  the  county  of ,  [**  mme^  vem^orbed  thereof**']  felon- 

ioDsly  did  sever  [^*  steals  or  sever  with  inteiU  to  ftoo/**]  one  ton 
weight  of  coal  [**  the  ore  of  coMf  metal^  or  amg  lapu  ealamiinaria, 
mangoneee  or  mimdick,  or  any  wad,  hlack  cawke,  or  black  lead,  or 
omy  coal  or  cannel  coal  '*]  the  property  of  the  said  C.  D.,  in  the 
said  mine  then  being,  with  intent  the  said  coal  fel<Hiion8]y  to  steal, 
take,  and  carry  away;  against  the  form  of  the  statnte  in  each  caso 
made  and  provided,  and  against  the  peace  of  onr  Lady  the  Qneen, 
her  crown  and  dignity.  (Second  cowU,")  And  the  jurors  aforesaid 
npon  their  oath  i^oresaid  do  farther  present,  that  the  said  A,  B.,  on 
the  day  and  year  aforesaid,  in  a  certain  coal  mine  of  the  said  C.  D., 

in  the  parish  of ,  in  the  county  of ,  feloniously  did  steal, 

take,  and  cany  away  from  the  said  mine  one  ton  of  coal,  the  pro- 
perty of  the  said  C.  D.:  against  the  form  of  the  statnte  in  such 
case  made  and  provided,  and  against  the  peace  of  oar  Lady  the 
Queen,  her  crown  and  (fignity. 

Evidence* 

To  maintain  the  fint  ooont  of  this  indictment,  the  prosecutor 
must  prove  ^ 

1.  A  aeverance  of  the  coal  m  the  mine. 
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2.  That  the  mine  was  then  the  property  of  C.  D.,  or  in  his  ooeu- 
pation  as  tenant,  and  that  it  is  situate  in  the  parish,  &c  (a). 

3.  The  intent  to  steal.  This  is  proved  from  the  words  or  acts  of 
the  defendant,  or  by  proof  of  other  facts  from  which  the  jnry  may 
fiurly  preenme  it.  The  very  act  of  severing  the  coal,  if  the  defendant 
had  no  bonA  fide  claim  of  right  to  it,  is  sufficient  presumptive  evi- 
dence of  an  intent  to  steal. 

To  maintain  the  second  count,  the  prosecutor  must  prove^ 

1.  The  steaUng  of  the  coal,  either  by  the  prisoner  himself,  or  by 
others  by  his  orders.  Where  the  lessee  of  a  coal  pit  was  charged, 
in  one  count,  with  stealing  ooal,  the  property  of  thirty  different 
peiBODs,  who  had  mines  in  Uie  vicinity  of  his,  into  which  he  caused 
his  men  to  work  and  take  the  coal, — the  prisoner's  counsel,  at  the 
trial,  applied  that  the  counsel  for  the  prosecution  should  select  some 
particular  act  done  on  a  particular  day,  and  confine  his  statement 
and  evidence  to  that;  but  the  judge  (Erie  J.,)  refused  to  interfere; 
the  case  was  then  gone  into  and  proved,  and  the  prisoner's  counsel 
objected  to  the  count,  as  charging  a  stealing  of  the  coal  of  several 
pexBOns,  in  different  places  and  at  different  times:  but  the  judge 
held  that  the  different  workings  might  be  relied  on  to  show  the 
fdoDions  intent,  although  they  extended  into  twenty  different  coun- 
ties, and  the  coal  belonged  to  twenty  different  persons,  and  extended 
over  twenty  years,  if  the  mining  operations  were  continuous  for  that 
time  (6).  Here  the  men  were  innocent  agents,  and  the  defendant 
was  properly  indicted  as  principal.  But  even  if  the  men  had  a  guilty 
knowledge  of  the  wrong  they  were  doing,  and  the  defendant  were  in 
that  case  only  accessory  before  the  fact,  yet  he  might  be  indicted  as 
principal;  for  an  accessory  before  the  fact  to  a  felony,  may  be  in- 
dicted, tried,  convicted,  and  punished,  in  all  respects  as  if  he  were  * 
jffincipal  felon.  Where  the  working  minere,  however,  cheated  each 
other,  by  one  taking  from  the  heap  of  another  for  the  purpose  of  in- 
creasing the  sum  he  was  to  receive  for  his  labour,  but  the  whole 
was  rendered  to  the  owner:  the  judges  held  it  not  to  be  larceny  (c). 

2.  That  the  mine  was  then  the  property  of  C.  D.,  or  in  his  occu- 
pation as  tenant  (cQ;  and  that  it  is  in  the  parish,  &c 


XXXIX.    Whosoever,    being  employed  in  or  Minen  re- 
abont  any  mine,  shall  take,  remove,  or  conceal  any  5Sh  iStSi? 


todefhiud. 


(a>  See  A  ▼■  ^ff"*^- »»?/>■«•  (c)  R,  v,  Webb,  Ry.  &  M.  431 .  . 

(6)  B.  V.  BUtudaU,  2  Car.  &  K.        (rf)  See  B,  v.  BtedoaU,  iupra. 
765.  •  ^  . 


Fenon. 
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-ore  of  any  metal,  or  any  lapis  calaminarisy  man- 
ganese, mundicky  or  other  mineral  found  or  being 
in  such  mine,  with  intent  to  defraud  any  proprietor 
of  or  any  adventurer  in  such  mine,  or  any  workman 
or  miner  employed  therein,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  Court,  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 
Sea  B.  9.  Webb,  aaik^  p.  218. 

Ziarceny  from  the  Person. 

Robburyor  XL.  Whosoever  shall  rob  any  person, — or  shall 
from  the  steal  any  chattel,  money,  or  valuable  security  from 
the  person  of  another, —  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  Court,  to  be  kept  in  penal  ser- 
vitude for  any  term  not  exceeding  fourteen  years 
and  not  less  than  three  years, — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour,  and  with  or  without  solitary 
confinement. 

KOTB. 

First  AS  to  robbery.    The  following  is  the  form  of  the 

/fKUefmeMl. 

>      The  jnrars  for  our  Lady  the  Qaeen,  upon  thar  oath 

to  wit.  5  preeent,  that  A.  B.,  on  the day  of ,  in  the 

year  of  our  Lord ,  in  and  upon  C,  D.  feloniously  did  nu^e  an 

assault,  and  him  the  said  G.  D.  did  then  feloniously  put  in  f<Mur  and 
danger  of  his  life,  and  did  then  feloniously  and  violently  steal,  talDS, 
and  carry  away,  from  the  person  and  against  the  will  of  the  said 
C.  D.,  certain  money  of  the  said  C.  D.,  and  one  gold  watch  of  the 
goods  and  chattels  of  the  said  C.  D.:  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  agunst  the  peace  of 
our  Lady  the  Queen,  her  crown  and  dignity. 

[If  the  proeecator  were  robbed  of  bank  notes,  they  may  be  de- 
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scribed  as  monej,  as  in  the  above  fionn  (a).  Whera  an  indictment 
for  robberj  cbar^d  foar  persons  with  assaulting  A.  B.  and  C.  D.,  and 
eteafing  two  shillings  from  A.  B.  and  one  shilling  from  C.  D.,  — 
Tindal,  C.  J.,  held  it  to  be  good,  the  whole  being  one  transaction  (6). 

Evidence. 
To  maintain  this  indictment,  the  prosecutor  must  pro\re — 

1.  The  force  or  violenoe  or  threats  nsed  bj  the  prisoner,  in  taking 
firam  him,  or  compelling  him  to  deliTer  np,  tlie  propertj  in  qnestiou. 
Bobbeiy  is  defined  to  be  a  felonions  taking  of  money  or  goods  from 
the  person  of  another,  or  in  his  presence,  against  his  will,  by 
▼iolence  or  patting  him  in  fear.  And  this  riolence  or  patting  him 
in  fear  most  precede  or  accompany  the  stealing.  And  therefore 
whera  it  appeared  that  the  prisoner  caught  hold  of  the  prosecutor's 
watch  chain  and  jerked  his  watch  from  his  pocket  with  con- 
indenble  force,  upon  which  a  scuffle  ensued  and  the  prisoner  was 
aecnied ;  Garrow,  B.,  held  that  the  force  used  to  obtain  the  watch 
did  not  make  the  offence  amount  to  robbery;  nor  did  the  force  used 
afterwards  in  the  scnfBe,  for  the  force,  &c.,  necessary  to  constitute 
robbery,  must  be  either  immediately  before  or  at  the  time  of  the 
laiceny,  and  not  after  it  (c).  So,  where  a  man  hairing  money  in 
his  hand,  some  thieres  struck  it  oat,  and  then  by  menaces  droTe  the 
owner  o£^  and  they  to(^  the  money  up  themselves,  and  made  off 
with  it:  this  was  holden  not  to  be  robbery;  for  the  menace,  which 
alone  put  the  prosecutor  in  fear,  was  after  the  loss  of  his  money  {d). 
So,  where  the  prisoner  being  on  horseback,  desired  the  prosecutor  to 
open  a  gate  for  him,  and  whilst  he  was  doing  so,  the  prisoner  picked 
lus  pocket  of  his  purse;  the  prosecutor  turning  round,  and  seeing 
his  pocse  in  the  prisoner's  hand,  demanded  it  of  him,  upon  which 
the  prisoner  threatened  him  that  if  he  spoke  of  his  purse  he  would 
pfull  his  house  about  his  ears,  and  drive  him  out  of  the  country: 
this  was  holden  not  to  be  robbery,  because  the  words  of  menace 
were  not  used  until  after  the  taking  (e). 

As  to  what  violence  is  sufficient  to  constitute  robbery,  —  the 
ordinaiy  mode  formerly  of  presenting  a  pistol  at  a  man,  is  deemed 
soffident  In  Norden's  case  (/),  it  is  said  that  the  highwayman 
presented  a  weapon  and  demanded  his  money.  So^  if  the  robber 
assault  the  party  in  any  other  way,  under  such  circumstances  of 
terror  as  to  cause  him  to  deliver  up  bis  money  or  other  property  (5^), 
or  if  there  be  a  struggle  for  the  property  before  it  is  taken  (A),  it  is 

14  &  15  Vict.  c.  100,  t.  18.  (O  H«rnian*i    ease,    Ra    Rep. 

R,  V.  Giddini  et  al.  Gar.  &  164 ;   1   Hale,  634 ;    2  East,  P.  C. 

M:fil4.  736.726. 

(c)  R.  V.  QnonX  1  Car.  ft  P.  304.  (/)  Foit.  129,  mti,  p.  364. 

(tf)  R.  T.    Franei*  rt  al.  2  Str.  (#)  1  Hawk.  c.  34,  i.  8. 

1015 ;  R,  ▼.  Grau  et  al,  2  East,  P.  (A)  Uaviet'i  caie,  2  East,  P.  C. 

C.708,  709. 
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Buffiaent  When  a  man  attempted  to  commit  a  rape,  and  the 
woman  ga^e  him  monej  to  desist,  which  he  took,  bat  still  continaed 
bis  violence  to  her  until  interrupted,  —  this  was  holden  to  be 
robbery  (a).  Where  a  man  employed  to  keep  a  woman  in  costody 
until  her  husband  returned  with  bail  for  her,  pnt  handcufls  on  h^*, 
put  her  into  a  hackney  coach  to  take  her  to  prison,  and  whilst  in 
the  coach  he  pnt  his  hand  into  her  pocket  and  took  out  fonr 
shillings:  this  was  holden  to  be  robbery  (6).  Where  the  prisoner 
laid  violent  hold  of  the  seals  and  chain  <^  the  prosecutor's  watch, 
and  succeeded  in  pulling  the  watch  out  of  his  fob;  the  watch,  how- 
ever, being  secuieii  by  a  steel  chain,  which  went  round  the  pnise- 
cutoPs  neck,  prevented  the  prisoner  from  immediately  taking  it; 
but  by  pulling,  and  by  two  or  three  jerks,  he  broke  the  steel  chain, 
and  then  ran  off  with  the  watch :  Park,  J.,  before  whom  the 
prisoner  was  tried,  held  this  to  be  sufficient  violence  to  oonstiUite 
the  crime  of  robbery;  that  although  there  was  no  actual  injury  to 
the  person,  yet  as  force  was  necessary  to  separste  the  thing  stolen 
from  the  person,  it  was  robbery:  the  prisoner  being  convicted,  and 
the  case  being  afterwards  reserved  for  the  opinion  of  the  judges, 
whether  there  was  sufficient  violence  in  this  case  to  constitute 
robbery,  or  whether  it  did  not  amount  merely  to  a  stealing  from  the 
person,  Uiey  were  unanimously  of  opinion  that  Uie  oonviction  was 
right;  for  the  prisoner  could  not  obtain  the  watch  at  once,  but  had 
to  overcome  the  resistance  of  the  steel  chain  by  actual  foroe  (c). 
So,  where  a  man  snatched  at  an  ear-ring  in  a  lady's  ear,  tore  it 
firom  the  ear,  which  bled  much,  and  was  attended  with  great  pain, — 
this  was  holden  to  be  robbery  (d). 

But  actual  foroe  is  not  essentially  necessary  to  constitute  robbery; 
if  by  the  use  of  threats,  by  word  or  gestures  sufficient  to  overcome 
a  mind  of  ordinary  firmness,  a  man  be  induced  to  part  with  his 
property  to  another  who  has  no  pretence  or  claim  of  right  to  it,  it  is 
as  much  a  robbery  as  if  it  had  been  obtained  by  actual  violence  (e). 
Where  a  man  was  intimidated  by  a  mob  asking  him  for  money, 
which  he  gave  them,  it  was  holden  to  be  robbery  C/).  And  where, 
upon  the  trial  of  an  indictment  for  robbery,  it  appeared  that  a  mob 
came  to  the  proeecutor's  house,  and  the  prisoners,  who  were  amongst 
them,  advised  him  to  give  them  something  to  get  rid  of  them  and 
prevent  mischief,  and  they  obtained  money  from  him  by  these 
means :  Parke,  J.  (after  consulting  with  Vaughan,  B.,  and  Alder- 
son,  J.),  admitted  evidence  of  the  acts  of  the  mob  at  other  places, 
both  before  and  after  on  the  same  day,  to  show  that  the  advice  of 
the  prisoners  wss  not  h<m&  fide^  but  in  reality  a  mere  mode  of  rob- 


(a)  R,  V.  Slaekkam^  a  East,  P.  (tf)  R.  t.  Lankr,  S  Eact,  P.  C. 

C.  117.  6ft7 ;  1  Leach,  360. 

(6)  Gucoigne*!  caie.  S  East,  P.  (e)  Fott.  128. 

C.  709 ;  1  Leach,  813.  (f)  Taplin'i  caie,  S  East,  P.  C. 

(c)  R,  r.  Mum,  R.  ft  Ry.  419;  lit. 
see  R,  V.  Qnotfif  tupra. 
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hiag  the  prosecutor  (a).  So,  if  a  man  give  money,  on  a  threat  to 
destroy  his  child  if  he  refused,  this  would  he  rohberj  (6).  Where, 
at  a  time  of  great  riots  in  Birmingham,  where  the  mob  had  plan- 
dered  and  polled  down  several  houses,  the  prisoners  went  to  the 
pcxnecutor's  house  near  Birmingham,  accompanied  by  a  stranger, 
irhom  they  represented  as  the  head  of  the  mob;  the  stranger  told 
him  that  his  house  was  marked  to  come  down  the  next  morning  at 
two  o'clock,  and  that  it  should  be  so  unless  he  gave  him  something 
for  his  men  to  drink;  he  asked  twenty  guineas,  but  all  the  prose- 
cmtor  had  was  nine  guineas  and  a  half,  and,  terrified  for  the  safety 
of  his  property,  but  not  apprehensiye  of  any  injury  to  his  person,  he 
gave  them  to  the  stranger,  and  the  prisoners  afterwards  had  a  share 
of  them  ;  the  prisoners  being  indicted  for  this  as  robbery,  the  jary 
found  that  the  prosecutor  did  not  deliver  his  money  from  any  appre- 
hension of  personal  danger,  but  irom  fear  that  if  he  refused  his 
house  would  thereafter  be  pulled  down  as  other  houses  in  Birming- 
ham  had  been ;  and  the  case  being  reserved  for  the  opinion  of  the 
judges,  they  held  it  to  be  robbery  (c).  So,  it  was  formerly  holden 
that  obtaining  money  from  a  man,  by  threatening  to  charge  him 
with  unnatund  practices,  was  robbery,  whether  the  threats  were 
accompanied  with  any  constraint  of  his  person  (d)  or  not  (e) ;  and 
this,  although  he  gave  up  the  property,  not  from  any  apprehension  of 
danger  to  his  person,  nor  of  prosecution  or  punishment,  but  from  a 
fear  of  losing  his  character  or  situation,  by  having  so  abominable  an 
offence  imputed  to  him  (y^,  or  even  from  a  desire  and  intention  to 
detect  and  prosecute  the  offender  (jg).  It  was  afterwards  declared 
to  be  robbery  by  stat.  7  &  8  6.  4,  c.  29,  s.  7.  But  it  was  made  a 
substantive  ofience  by  statute,  and  is  still  a  substantive  offence  by 
the  46th  and  47th  sections  of  the  present  Act.  So,  demanding 
m(Hiey  with  menaces,  either  by  letter  or  verbally,  is  punishable  by 
the  44th  and  46th  sections  of  this  statute.  But  where  a  woman 
was  forced  into  a  mock  auction  room  in  the  Strand,  and  kept  there, 
and  required  to  pay  for  goods  said  to  be  knocked  down  to  her,  and 
threatened  to  be  taken  before  a  magistrate,  and  from  thence  to 
Newgate,  for  not  paying  for  them,  by  which  latter  threat  the  par- 
ties  cA)tained  money  from  her :  this  was  holden  not  to  be  robbery, 
for  as  the  woman  had  done  no  wrong,  she  ought  not  to  be  afraid  of 
g(Hng  before  the  magistrate  (A). 

2.  A  larceny  of  the  property  from  the  person,  namely,  a  taking,  a 
carrying  away,  and  a  felonious  intent,  as  directed,  ante^  pp.  145, 1 53, 
158.    The  taking  may  be  actual  or  constructive,  as  in  larceny.   An 

(a)  R.  V.  Winkwirlketal.AC».x,         {d)  R.  r.  Canon    and    Codding. 

ft  P.  392.  ton,  R.  &  Ry.  146. 

ib)  Per  Hotham,  B.,ln  DonoUj*8         {e)  R.  v.  Egerton,  R.  ft  Rj.375. 
case,  3  East,  P.  C.  718.  (/)  Id. 

{e)  R.  V.  J.  and  E.  Astlty,  2  East,         («)  R.  v.  Fuller,  R.  ft  Ry.  408. 
P.  C.  7S9,  S.  P. ;  R.  v.  Simomj  and         (A)  At.  Wood  and  Knewiand,  2 

R.  V.  Brown,  Id.  731.  East,  P.  C.  7S2. 
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actual  takinf^,  »  where  the  robber,  by  Tiolenoe  or  threats,  actOAlIj 
takes  theroonej  or  other  property  from  the  prosecator.  And  not  only 
the  taking  of  money  oat  of  a  man's  pocket,  or  the  horse  on  which  ha 
is  riding,  bnt  the  taking  of  any  thing  openly  and  before  hia  fisoe 
which  is  nnder  his  immediate  and  peraonal  care  and  protection,  mxj 
properly  enough  be  said  to  be  a  taking  from  the  person  (a).*  'And 
therefore  a  man  who  asaanlts  me  and  takes  away  my  horse  standing 
by  me,  m  haying  put  me  in  fear  drives  my  cattle  away  in  mj 
presence  out  of  my  pasture,  or  takes  up  my  pnrse  which  in  my 
fright  I  cast  into  a  bosh,  or  my  hat  which  fell  from  my  head,  or 
robs  my  servant  of  my  money  before  my  face, — may  be  indicted  as 
having  robbed  me  of  them  (6).  But  if  a  robber  cat  my  girdle  to 
get  my  pnrse,  and  the  parse  foil  to  the  ground,  and  he  never  gets  it 
into  his  possession,  this  is  not  a  robbery  (e).  Where  a  wAtch,  chun, 
and  k^  were  taken  from  the  waistcoat  pocket  of  the  prosecator; 
but  in  drawing  it  away  the  key  caught  upon  a  button  of  the  waist- 
coat, and  the  prisoner's  hand  being  seized  at  the  instant,  the  watch 
remained  there  suspended :  the  Criminal  Appeal  Court  held  thia  to 
be  a  sufficient  severance,  to  constitute  a  stealing  from  the  person  (c2). 
If  tbieres  come  to  rob  A.,  and  finding  little  about  him,  force  him  bj 
menace  of  death  to  bring  them  a  greater  sum,  which  he  does,  and 
they  take  it :  this  is  robbery,  the  fear  from  the  menace  operating 
until  the  delivery  of  the  money  (e).  A  oonstructive  taldng  is, 
where  a  robber  obtains  my  money  or  other  property  from  me  under 
some  feigned  pretence,  and  I  from  fear  yield  to  the  pretence, 
although  I  know  it  to  be  feigned.  Aa  if  a  man  with  a  dravm 
sword,  under  circumstances  calculated  to  create  terror  and  evincing 
a  felonious  intent,  ask  alms  of  me,  and  I,  fearing  the  consequenoea 
of  a  refusal,  give  him  money,  this  is  robbery;  and  the  like  as  to  all 
colourable  gifts  extorted  by  fear  of  violence  (f).  Or  if  violence  be 
used  at  first  ine£^tually,  and  the  robber  then  desist,  and  ask  the 
money  as  alms,  and  from  fear  of  further  violence  I  give  it  to  him, 
it  is  robbery  {g).  Where  during  the  riots  in  London,  in  1780,  a 
boy,  with  a  cockade  in  his  hat,  knocked  violently  at  the  door  of  the 
house  of  one  Mahon,  and  when  Mahon  opened  it,  the  boy  said,  **  God 
bless  your  honour,  remember  the  poor  mob,"  bnt  Mahon  told  him  to 
go  along,  and  the  boy  said,  *'  Then  I  will  go  and  fetch  my  captain;** 
the  boy  came  back  presently  with  a  mob  of  about  one  hundred 
persona,  armed  with  sticks,  &c.,  headed  by  one  Taplin  on  horseback, 
and  the  boy  sud,  **  Now  I  have  brought  my  captain,"  and  some  of 
the  bystanders  said,  ^ You  must  give  them  something;"  Mahon  then 
asked  Taplin  "How  much,"  and  Taplin  answered,  ^  Ha]f<^crown;" 
upon  which  Mahon  gave  him  the  half  crown,  although  before  that 
he  had  intended  giving  only  a  shilling;  and  then  the  mob  gave 

(a)  ]  Hawk,  c  84,  i.  6.  (e)  SUnndf.  27 :  1  Hale,  538, 

(b)  Id.  if)  1  Hale,  US. 

(c)  1  Hawk. c.  84,  s.  8.  (f )  1  Hawk.  c.  84,  i.  8. 
id)  R,  V.  SiwtpmMt  M  Law  J.  7  m. 
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thiM  cheen  and  passed  oo;  thia  was  holden  to  be  robbeiy  (a). 
When  a  man  took  a  bnsbal  and  a  half  of  wheat,  worth  eight 
shiHings,  and  forced  the  owner  to  take  thirteen  pence  for  it,  threaten- 
inf^  to  kill  her  if  she  refosed :  the  judges  held  this  clearly  to  be 
robbeiy  (6).    So,  where  upon  an  indictment  for  robbery,  it  appeared 
that  the  prisoner  with  a  great  mob  came  to  the  proeecntor,  who  had 
then  com  belonging  to  o&er  persons  in  his  possession,  and  offered 
him  thirty  shilUngs  a  load  for  it,  and  they  said  that  if  he  would  not 
take  that,  they  wonld  take  the  com  away;  and  the  prosecutor  was 
therefore  obliged  to  sell  it  for  thirty  shillings  a  load,  aJthough  it  was 
worth  thirty-eight  shillings:  this  was  held  to  be  robbery,  and  the 
prisoner  was  ocnvicted  (c).    In  an  action  against  the  hundred  by 
one  Merriman,  for  the  yilue  of  some  cheeses,  &c.,  of  which  he  had 
been  robbed,  it  appeared  that  he  was  going  along  the  highway  with 
the  cheeses  in  a  cart,  when  he  was  stopped  by  one  Hall,  who  insisted 
on  seizing  them  for  want  of  a  permit  (which  was  found  by  the  jury 
to  be  a  mere  pretence  for  the  purpose  of  defrauding  Merriman,  no 
permit  being  necessary),  and  after  some  altercation  they  agreed  to 
go  before  the  magistrate  to  determine  the  matter;  in  the  mean  time, 
other  persons  riotously  assembled  on  aoconnt  of  the  deamess  of 
provisions,  and,  in  confederacy  with  Hall,  carried  away  the  goods  in 
Merriman's  absence :  this  was  holden  by  Hewitt,  J.,  to  be  robbery  (d). 
The  carrying  away  must  be  proved,  as  in  simple  larceny.   Where 
npon  an  indictment  for  robbery,  it  appeared  that  the  prisoner 
snatched  at  an  ear-ring  in  a  lady's  ear,  tore  it  frqm  the  ear,  but  it 
fell  amongst  her  hair,  where  she  found  it  on  her  return  home, — this 
was  holden  a  sufficient  asportation,  and  (from  the  force  and  violence 
with  which  it  was  effected)  robbery  (a).    But  where  the  prisoner, 
with  a  felonious  intent,  stopped  a  man  carrying  a  feather  bed,  and 
told  him  to  lay  it  down  or  he  would  shoot  him ;  the  man  accord- 
ingly laid  the  bed  upon  the  ground,  but  before  the  prisoner  could 
take  it  up  so  as  to  remove  it  from  the  spot  where  it  lay,  he  was 
apprehended:  the  judges  held  the  offence  to  be  incomplete  (/). 

It  must  appear  also  that  the  property  was  taken  against  the  will 
or  without  the  consent  of  the  party  robbed;  without  any  honAfide 
claim  of  right  on  the  part  of  the  taker;  and  with  a  felonious  intent, 
as  in  larceny.  Where  the  prisoner,  a  poacher,  set  wires  in  a  manor 
to  catch  game,  and  the  gamekeeper  finding  them,  took  them,  and  a 
pheasant  which  had  bean  caught  in  one  of  them,  into  his  posses- 
sion; the  prisoner  demanded  fiie  wires  and  the  pheasant  from  the 
gamekeeper,  who  refused  to  give  them  up;  but  ue  prisoner  lifting 
up  a  large  stick,  and  threatening  to  beat  the  gamdEOeper's  brains 
oat  if  he  did  not,  the  latter  fearing  violence,  gave  them  up:  the  pri- 
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a)  Taplln't  caie,  S  Bait,  P.  C.  (tf)  Uerriman  v.    Humdred    </ 

L  Chippenham^  2  Eatt,  P.  C.  709. 

(b)  B.  V.  Siwtonay  9  Ea»t,  P.  C.  ie)  R.  v.  LapUr^  SBait,  P.  C. 
1\%  6A7  ;  1  Leach.  360. 

(c)  aiencer't  csse«  %  Bast,  ?.  C.  (/)  R.  v.  Fantlt  1  Leach,  266  n. 
712. 
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Boner  being  indicted  for  this  aa  a  robbery,  Yanghan,  B.,  held  that  if 
he  acted  npon  the  impresrion  that  the  wires  and  pheasant  were  hia 
property,  there  being  in  that  case  no  afitiii«ityt»r(mdt,  the  priaoDer 
could  not  be  conyioted;  and  the  jnrj  being  of  that  opinion,  found 
him  not  gniltj  (a). 

As  to  the  goods  stolen,  the  40th  section  of  this  statute  de« 
scribes  them  as  '*  any  chattel,  money,  or  valuable  secozity."  Aa 
to  Uie  meaning  of  valuable  security,  see  ante,  p.  143.  Upon  an 
indictment  for  robbery,  it  appeared  that  the  prisoners  attacked  tbs 
prosecutor,  but  the  only  thing  he  had  about  him  was  «  piece  of 
paper  containing  a  memorandum  of  money  which  a  peraoQ  owed 
him:  Gumey,  B^  held  it  sufficient  to  constitute  robbery  (by.  Bat 
where  the  prisoner,  a  fiemale,  was  indicted  for  robbing  a  gentlemmn 
of  a  promissory  note  for  3,0002i,  it  appeared  that  she  had  procnred 
a  stamp  for  a  note  of  that  amount,  inveigled  the  proaecntor  to  her 
house,  detained  him  there  by  force  for  three  honn,  and  under  a 
menace  of  death  compelled  him  to  write  the  promissory  note  npon 
the  paper,  which  she  kept  and  endeavoured  to  procure  it  to  be  dia- 
oounted  the  next  day:  nine  of  the  judges  held  this  not  to  be 
robbery,  as  the  note  was  of  no  value  to  the  prosecutor,  and  he  never 
had  the  peaceable  possessicm  of  it,  so  as  to  be  able  to  do  what  he 
pleased  with  it  (c).  In  this  latter  case,  it  is  to  be  observed,  that 
the  paper  and  stamp  were  the  property  of  the  prisoner  (d).  This 
however  is  now  made  a  substantive  felony  by  the  48th  section  of 
this  statute. 

After  the  offence  is  once  complete,  it  cannot  be  purged  by  the 
offender  giving  back  the  property  stolen  to  the  owner  (e). 

Secondly,  as  to  stealing  from  the  person,  the  following  is  the  form 
of  the  indictment: — 

— — -    )      The  jurors  for  our  Lady  the  Queen,  upon  their  oath 

to  wit  S  present,  that  A.  B.,  on  the day  of ,  in  the 

year  of  our  Lord ,  feloniously  did  steal,  take,  and  cany  away 

from  the  person  of  0.  D.  certain  money  of  the  said  G.  D.,  and 
one  gold  watch  of  the  goods  and  chattels  of  the  said  G.  D. :  againat 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Evidence. 
To  maintain  this  indictment,  the  prosecutor  must  prov« — 

1.  A  larceny  of  the  property  stated  in  the  indictment,  or  some  of 
it,  except  that  the  taking  must  be  actual,  and  not  merely  oonstroo- 


(a)  n.  T.  HaU,  3  Car.  a  P.  409.  699 ;  2  Leach,  774. 

(b)  R.  T.  Bimgley  et  al.  5  Car.  &  (d)  S«e  R.  t.  Minter  Hart, 

^'  ®^-         »i          «  »        »  -,  ('>  *•  ^-  ^<^^'  *  East,  P.  C.  657. 

(c)  R.  ▼.  Pktpoe,  2  East,  P.  C.  ' 


Larceny  from  the  person,  22 1 

tire;  and  the  carrjing  away  must  be,  not  that  mere  removal  of  Uie 
property,  which  is  sniSScient  in  the  case  of  simple  larceny,  bat  an 
actnal  severance  of  it  from  the  person  of  the  prosecator.  Where  it 
appeared  that  the  prisoner  drew  a  pocket  book  out  of  the  inside 
breast-pocket  of  the  prosecutoi^s  coat,  aboat  an  inch  above  the  top 
of  the  pocket;  but  the  prosecator  suddenly  patting  his  hand  up,  the 
prisoner  let  go  the  book,  whilst  it  was  still  about  the  person  of  the 
prosecator,  and  the  book  fell  back  again  into  the  pocket :  the  judges 
held  the  offence  of  stealing  from  the  person  to  be  incomplete;  this 
would  be  a  sufficient  asportation  in  simple  larceny,  but  not  so  in 
larceny  from  the  person  (a).  So,  where  a  thief  was  prevented  from 
carrying  off  a  purse,  on  account  of  some  keys  attached  to  the  strings 
of  it  getting  entangled  in  the  owner^s  pocket,  it  was  holden  not  to  be 
a  sufficient  asportation  (b). 

2.  That  the  property  was  in  the  personal  possession  of  the  prose- 
cutor at  the  time.  Where  a  man  went  to  bed  with  a  prostitute, 
leaving  his  watch  in  his  hat  on  a  table,  and  she  stole  it  whilst  he 
was  asleep,  this  was  holden  not  to  be  a  larceny  from  the  person,  but 
from  the  dwelling-house  (c).  And  whether  a  taking,  not  actually 
from  the  person  cdf  the  prosecutor,  but  in  his  presence,  would  be  a 
stealing  from  the  person,  aa  in  the  case  of  robbery,  has  never  been 
decided. 


XLI.  If  upon  the  trial  of  any  person  upon  any  on  Trial  for 
indictment  for  robbery  it  shall  appear  to  the  jury  jury  vZy 
upon  the   evidence  that    the  defendant  did  not  Auluh  wi?h 
commit  the  crime  of  robbery,   but  that  he  did  '°'*°*  ^  '°^* 
commit  an  assault  with   intent  to  rob,  the  de- 
fendant shall  not  by  reason  thereof  be  entitled  to 
be  acquitted,  but  the  jury  shall  be  at  liberty  to 
return  as  their  verdict  that  the  defendant  is  guilty 
of  an  assault  with  intent  to  rob ;  and  thereupon 
such  defendant  shall  be  liable  to  be  punished  in 
the  same  manner  as  if  he  had  been  convicted  upon 
an  indictment  for  feloniously  assaulting  with  intent 
to  rob ;  and  no  person  so  tried  as  is  herein  lastly 
mentioned  shall  be  liable  to  be  afterwards  prose- 

ia)  R.  T.  Wm,  Thompson,  Ry.  &     S  Eait,  P.  C.  556. 
M.  78.  (c)  R.  T.  HamOton,  8  Car.  ft  P. 

(A)  R.  ▼.  Wilkintm,  1  Hale,  508 ;      49. 
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cuted  for  an  assaalt  with  intent  to  commit  the 
robbery  for  which  he  was  bo  tried* 

Note. 

This  is  where  the  force  and  yiolenoe  is  prored,  bat  the  prosecutor 
fails  in  proving  the  larceny.  On  the  other  hand,  if  the  larceny  b» 
proved,  bat  the  prosecutor  iail  in  proving  the  violence  or  threatSy 
&o.,  the  jury  may  find  the  defendant  not  guilty  of  the  robbery,  bot 
guilty  of  stealing  from  the  person  (a),  or  of  simple  larceny. 


Auauitwfth       XLII.  Whosoever  shall  assault  any  person  with 
Intent  to  rob.  .^^^^^  ^  ^^^  ^j^^^j  ^  ^^.j^^  ^^  Monj,  and  being 

convicted  thereof  shall  (save  and  except  in  the 
cases  where  a  greater  punishment  is  provided  by 
this  Act)  be  liable,  at  the  discretion  of  the  Court, 
to  be  kept  in  penal  servitude  for  the  term  of  three 
years,  or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement. 

NOTB. 

InXcimtnL 

I  The  jorors  for  oar  Lady  the  Queen  upon  their  oath 

to  wit.   <  present,  that  A.  B.,  on  the day  of ,  in  the  year 

of  our  Lord ,  in  and  upon  one  C.  D.  feloniously  did  make  an 

assault,  with  intent  then  to  rob  the  said  O.  D.,  and  feloniously  and 
violently  to  steal,  take,  and  carry  away  the  moneys,  gooda,  and 
chattels  of  the  said  C.  D.,  from  the  person  and  against  the  wiU  of 
the  said  C.  D.:  \add^  \f  the  factt  wiU  warrant  U — And  the  sud 
A.  B.,  at  the  time  he  so  committed  the  said  assault,  was  armed 
with  a  certain  ofiensive  weapon  [^  wecgMm  or  uutrumeiU  "],  to  wit, 
a  [pistol] :  -  or  —  And  the  said  A.  B.,  at  the  time  [or  immediately 
before,  or  immediately  after]  he  so  committed  the  said  assault,  did 
feloniously  beat  and  strike  [if  any  other  pertomU  vioUnca  weiv 
offered,  state  it"]  the  said  C.  D.  [or  one  £.  F.,  who  then  was  there 

(a)  il.  V.  WaO*  ttoLi  Car.  ft  K  SU. 
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prMcnt] :  ai^nst  the  form  of  the  statnte  in  such  ease  made  and 
prorided,  and  against  the  peace  of  oar  Lady  the  Queen,  her  crown 
and  dignity. 

Etidence. 


An  assanit  is  an  attempt  to  commit  a  forcible  crime  against  the 
penoD  of  another.  Therefore  an  assault  with  intent  to  commit  a 
lobfaeiy,  is  nothing  more  than  an  attempt  or  endeavour  to  commit  a 
robbery.  And  conseqaently,  in  order  to  maintain  this  indictment, 
for  the  assault  with  intent,  &c.,  it  is  not  necessary  to  prove  an 
assault,  in  the  vulgar  and  ordinary  acceptation  of  the  term,  namely, 
an  attempt  to  conmiit  a  battery;  but  all  that  is  necessaiy,  on  the 
part  of  the  prosecutor  to  {nvve  is,  that  the  prisoner  intended  to 
rob  him,  and  that  he  did  some  ac^  in  the  prewnce  of  the  proee- 
cutor,  for  the  purpose  of  effecting  the  robbery  intended.  The  in* 
tention  roust  of  course  be  proved  from  some  overt  act  or  ezprassioos 
of  the  defendant;  and  the  overt  act  will  also  prove  the  assault  as 
well  as  the  intention.  Where  upon  an  indictment  against  two  per- 
sons for  this  ofience,  it  appeared  that  the  prosecutor  was  walking  in 
Hyde  Park,  when  one  of  the  prisoners  accosted  him,  asked  him  the 
way  to  the  city,  which  the  prosecutor  told  him;  upon  which  tha 
other  prisoner  came  up,  cdlaied  the  prosecutor,  and  said,  "You 
damned  beast,  you  have  been  indecently  exposing  your  person;  I 
have  been  watching  you  and  your  friend  (pointing  to  the  other)  for 
three  quarters  of  an  hour;**  he  then  forced  the  prosecutor  to  go  to 
the  police  station,  the  other-prisoner  accompanying  them  part  of  tlie 
way,  and  he  there  made  the  same  chaige  against  him,  sdding  that 
the  private  parts  of  the  men  were  exposed,  and  other  curcumstanoes; 
all  this  was  a  mere  fiction,  aud  many  ciroumstances  were  proved  to 
diow  that  the  whole  was  a  preconcerted  plan  between  the  two  pri- 
soners to  extort  money  from  the  prosecutor;  but  no  money  was 
given:  Bolfe,  B.,  told  the  jury  that  if  this  assault  and  charge  were 
in  pursuance  of  such  a  preconcerted  phui,  it  was  in  Uw  an  assault 
wi&  intent  to  rob,  and  the  jury  found  the  prisonere  guilty  accord- 
ingly; and  the  questicm  being  reserved  for  the  opinion  of  the 
judges,  whether  these  facts  maintained  the  indictment,  the  charge 
made  not  coming  within  the  meaning  of  the  statutes  as  to  accusing 
persons  fur  the  purpose  of  extorting  money,  &&,  jxwt,  pp.  228,  229, 
the  judges  held  the  conviction  to  be  right,  as  there  was  actual  vio- 
lence, and  an  attempt  to  extort  money  by  means  of  that  violence 
oombined  with  threats  calculated  to  induce  the  prosecutor  to  part 
with  his  money  (a).  But  where  a  man,  under  a  feasible  chum  of 
right,  assaulted  another  for  the  purpose  of  getting  certain  money 
from  him :  it  was  holden  that  he  could  not  be  convicted  (hi). 


(a)  R.  w.  Stringer  et  al,  I  Car.  &         (»)  JL  t.  Boden,  1   Car.  ft  K. 
K«1(I3.  895. 
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RobtMry  or  XLIII.  Whosoever  shall,  being  armed  with  any 
a  Person  onensive  weapon  or  instrument,  rob,  or  assault 
twoor  more[  with  intent  to  rob,  any  person, — or  shall,  together 
mndwounX  with  One  or  more  other  person  or  persons,  rob,  or 
*°'*  assault  with  intent  to  rob,  any  person, — or  shall 

rob  any  person,  and  at  the  time  of  or  immediately 
before  or  immediately  after  such  robbery  shidl 
wound,  beat,  strike,  or  use  any  other  personal 
violence,  to  any  person, — shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  Court,  to  be  kept  in  penal  ser- 
vitude for  life,  or  for  any  term  not  less  than  three 
years, — or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement 

NOTB. 

Indictment 

SThe  jurors  for  our  Lady  the  Queen^  npon  tlwir  oath 
present,  that  A.B.,  on  the day  of ,  in  the  year 

of  our  Lord .     [^Here  state  the  robbery^  <u  in  the  form^  ant^ 

p.  214,  exctpt  the  conclusion;  and^  then  adSi:]  and  that  the  said 
A.  B.j  immediately  before  [^or  at  the  time  ^-  or  immediately  after] 
he  80  committed  the  said  robbery  as  aforesaid,  felonioosly  did  stab, 
cat,  and  wonnd  the  said  C.  D.  [or  one  £.  F.,  who  then  was  there 
present] : 

Or — And  that  the  said  A.  B.,  immediately  before  [or  at  the 
time  —  or  immediately  after]  he  so  committed  the  said  robbery  as 
aforesaid,  feloniously  did  beat,  strike,  [and  if  any  other  pertaneU 
violence  were  offered^  state  it]  the  said  C.  D.  [or  one  E.  F.,  who 
then  was  there  present] : 

Or  <—  And  that  the  said  A.  B.,  at  the  time  he  so  committed  the 
said  robbery  as  aforesaid,  was  armed  with  a  certain  offensive  weapon 
["  weapon  or  uutrument"']  to  wit,  a  [[Hstol] :  against  the  form* of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  Lady  the  Queen,  her  crown  and  dignity.  [This  davee  of  the 
ttatute  mahee  a  robbery  additioneUIy  penaly  ifoommitUd  by  two  or 
more  persont ;  tn  wch  a  c<ue  the  indictment  may  tiate  that  the 
defendant  —  **  together  with  one  G.  H.,**  or  *'  together  with  one 
other  person  to  the  jurors  aforesaid  unknown,"  &o. 
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JEndeHce, 
To  maintain  thiB  indictment,  the  proMcntor  mnst  proTe — 

1.  The  robbery,  as  directed,  anief  p.  215. 

2.  The  stabbing,  cutting,  or  wounding  (see  anti,  p.  67),  —  or 
the  beating,  striking,  or  other  personal  violence^ —  or  the  defendant 
being  armed,  —  as  stated  in  the  indiiitment.  The  statute  does  not 
confine  this  to  the  par^  robbed,  the  words  being — **  whosoever  shall 

rob  ca^  person,  and shall  stab,  cut,  or  wound  ony  person  ; " 

and  the  same  as  to  the  striking  or  beating.  So  that  if  A.  and  B. 
be  in  company  at  the  time  of  the  robbery,  and  A.  be  robbed  and  B. 
wounded  or  beaten,  it  should  seem  to  be  within  the  meaning  of  the 
Act 


XLIV.  Whosoever  shall  send,  deliver,  or  utter  Letter,  de- 
er directly  or  indirectly  cause  to  be  received,  Mone^*kc. 
knowing  the  contents  thereof,  any  letter  or  writing  nacee.  ^~ 
demanding  of  any  person  with  menaces,  and  without 
any  reasonable  or  probable  cause,  any  property, 
chattel,  money,  valuable  security,  or  other  valuable 
thing,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of 
the  Court,  to  be  kept  in  penal  servitude  for  life,  or 
for  any  term  not  less  than  three  years, — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  and,  if  a  male  under  the  age 
of  sixteen  years,  with  or  without  whipping. 


Note. 

Indklnunt, 

The  jurors  for  our  Lady  the  Queen,  upon  their  oath 

present,  that  A.  B.,  on  Uie day  Gf ^  in  the 

year  of  our  Lord ,  knowingly  and  feloniously  did  send  ["  aendf 

ddMer,  or  utter'*']  to  G.  D.  a  certain  letter  [*'  Utter  or  wriimg"] 
dixvcted  to  the  said  C.  D.,  by  the  name  and  deecripticD  of  Mr.  C.  D., 
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demaDdiDg  money  [pr  a  oertain  chattel,  to  wit, ,  or  a  oertsm 

valuable  eecnrityf  to  wit,  ]  of  and  (roin  the  said  G.  D^  with 

menaoee,  and  without  any  reaeooable  or  probable  canae;  and  which 
aaid  letter  is  as  follows,  that  is  to  say :  \hert  sel  otrt  iAe  Utkr  ««p- 
htUm\ :  against  the  form  of  the  statate  in  sncli  case  made  and 
pnmded,  and  against  the  peace  of  oar  htAj  the  Qoeen,  her  erown 
and  dignitj. 

To  maintain  this  indictment,  the  proaecator  most  prove^ 

1.  The  sending  of  the  letter  oontuning  the  demand  and  menaces, 
as  stated  in  the  indictment.    For  this  purpose  he  most  prodnoe  the 
letter,  and  prore  that  he  rec^Ted  it    It  must  then  be  proved  that 
the  prisoner  sent  or  delivered  it ;  for  proof  merely  that  it  is  in  his 
handwriting,  even  by  his  own  confossion,  will  not  be  sufficient  (a), 
without  proof  of  circumstances  from  which  the  jury  may  fiurly  pre- 
sume the  sending  by  him  also.    Proof  that  he  dropped  a  letter, 
directed  to  the  proeecutor,  into  the  prosecutor's  premises,  where  it 
was  likely  to  be  found  eiUier  by  the  proeecutor  himself,  or  hj  some 
person  who  would  deliver  it  to  him,  was  holden  by  the  judges  to  be 
a  sending  of  the  letter  (6).  So,  proof  that  he  left  the  letter  at  a  gate 
on  the  road  near  the  prosecutor's  house,  where  it  was  found  bj  a 
pei-son  passing,  who  forwarded  it  to  the  prosecutor,  and  bemg  felt 
in  the  steward's  room,  he  opened  it  and  gave  it  to  a  constable,  and 
the  constable  showed  it  to  the  proeecutor:  the  judges  held  this  to 
be  good  evidence  to  go  to  the  jury  of  a  sending  to  the  prosecutor ;  if 
a  man  leave  a  letter  in  any  place,  with  intent  that  it  shall  be  found, 
and  ultimately  delivered  to  the  party  for  whom  he  inteudd  it,  that 
is  a  sending  of  it  to  the  party  (c).     So,  proof  that  the  prisoner  sent 
it  to  another  person,  with  intent  that  such  periBon  should  send  nr 
deliror  it  to  the  prosecutor,  will  support  the  allegation  that  he  sent 
it  to  the  prosecutor  (d). 

It  inust  be  proved  also  that  he  knowingly  did  so,  that  is  to  say, 
that  he  knew  the  contents  of  the  letter.  If  the  letter  be  in  the 
handwriting  of  the  prisoner,  of  oonrf>e  it  will  be  conclusive  proof; 
but  if  not,  evidence  must  be  given  from  which  the  jury  may  pre- 
sume it.  Where  it  was  proved  that  the  defendant  gave  the  letter, 
sealed,  to  another  person  to  put  into  the  post,  who  put  it  in,  and  it 
was  delivered  to  toe  prosecutor :  Hotham,  B.,  put  it  to  the  jury, 
among  other  questions,  whether,  from  the  prisoner's  delivering  the 
letter  to  the  other  person  to  put  in  Uie  post,  he  did  not  know  ita 
contents,  and  they  answered  in  the  affirmative,  and  found  the  de- 
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(fl)  R,  T  BotPe,  7  Cur.  ft  P.  568.  (rf)  By  th^JudgM  In  i?.  v.  PaMle, 

(6)  R.  T.  Wagtt^ff,  R.  &  By.  888.      R.  ft  Rv.  484  ;  tee  A.  v.  JofMt.  2 
(O  il.  V.  Grmtcade^  1  Car.  ft  K.      Car.  ft  K.  398. 
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fmdtttt  guilty:  and  the  jodgM aitarwazds  held  the  OdnTiction  to  be 
right  (a). 

3.  The  letter  being  proved  must  be  read ;  and  it  wiU  be  for  the 
jniy  to  coiuider  whe&er  it  oootain,  either  expraaalj  or  implied^,  a 
demand,  of  and  from  the  proeecator,  with  menaces,  and  withoot  any 
reasonable  or  probable  caaee,  of  the  chattel,  money,  or  valuable 
eecnritj  mentioned  in  the  indictment  It  is  not  necetwary  that  the 
letter  should  contain  an  express  threat  or  menace;  if  the  threat  or 
menace  can  fitirlj  be  implied  from  it,  it  will  be  within  the  meaning 
of  the  statute  (6).  And  other  letters  received  by  the  prosecutor 
(rom  the  same  party,  before  or  after,  may  be  given  in  evidence  to 
explain  any  thing  ambiguous  in  the  letter  in  qoestion  (c).  But  a 
letter  referring  in  its  terms  to  a  sum  of  money  m  controversy  be- 
tween the  prisoner  and  the  prosecutor,  which  the  latter  hsid  re- 
ceived, and  the  former  insisted  ought  to  be  accounted  for  to  him, 
was  holden  not  to  be  a  demand  of  money  with  menaces,  within  a 
former  statute  on  this  subject  (cQ.  So,  a  letter,  offering  for  money 
to  discover  a  conspiracy  to  destroy  the  property  of  the  prosecutor, 
was  holden  not  to  be  within  the  Act  (e).  But  the  authority  of 
this  latter  case  has  been  mach  shaken  by  a  recent  case  before  the 
Criminal  Ap))eal  Court,  which  was  thos  :  upon  an  indictment  on  a 
similar  section  of  a  former  statute,  it  appeared  that  the  prisoner 
wrote  a  letter  to  the  prosecutors,  who  were  bankers,  in  which,  after 
alluding  to  some  former  terms  proposed  by  him,  and  to  a  "  hon-id 
catastrophe,**  which  would  not  only  stop  their  bank  perhaps  for  ever, 
as  the  books  would  all  be  destroyed,  as  contemplated  by  the  crack- 
man  or  captain  of  "  this  horrid  gang,"  he  proceeded  to  point  out  a 
place  where  the  bankers  were  to  deposit  a  bag  containing  two  hun- 
dred and  fifty  sovereigns,  and  concluded  thus:  **  Let  the  money  be 
kdged  to-morrow  (Saturday)  morning  by  half-past  eleven  o'clock, 
but  not  one  moment  sooner,  and  all  shall  be  well  with  you,  but  if  I 
am  at  all  deceived  in  any  possible  way,  all  must  fall  upon  your- 
selves:** ihe  judges  held  this  clearly  to  be  a  letter  within  the  mean- 
ing of  the  act;  they  were  all  of  opinion  that  a  letter  asking  money, 
and  using  expressions  calculated  to  make  the  other  person  part 
with  it  againat  his  will,  under  the  impression  that  mischief  will 
happen  if  the  application  for  the  money  be  not  complied  with,  is  just 
that  sort  of  demand  which  the  statute  contempUted  (/).  Whether 
the  letter  in  its  tenns  impliedly  contains  menaces,  is  a  questioix  to 
be  left  to  the  juiy  (g). 


ifl)  Girdwood*a  case,  S  Bast, P.O.  (d)  Htsming't  case,  % Ea«t.  P.  C. 

1190;  1  Leach,  169.  116. 

(6)  Sm  R.  v.  Boneher^  4  Car.  ft  (tf)  ff .  v.  Pfd^fbrd,  A  Car.  &  P. 

P.  563.  227. 

(e)  Robin>nn*t  c««e,SRait,  P.C.  (/)  R.r.  Thou»a$  Smith.  2  C  & 

1190  }  S  Leach,  «i9.  K.  88S  ;  19  Law  J.  80  m. 

L  6 


228 


Demanding 
Mone/,  &c. 
with  Me- 
nace!, or  by 
Force,  with 
Intent  to 
•teal. 
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XLV.  Whosoever  shall  with  menaces  or  by 
force  demand  any  property,  chattel,  money,  valu- 
able security,  or  other  valuable  thing  of  any  per- 
son, with  intent  to  steal  the  same,  shall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  kept  in 
penal  servitude  for  the  term  of  three  years,  or  to 
be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement. 


NOTB. 


)      The  jaron  for  oar  Lady  the  Qaeen,  npon  their  oath 

to  wit.  )  present,  that  A.  B.,  on  the day  of ,  io  the  year 

of  our  Lord ,  did  with  menaces  [cr  by  force]  feloDioiulj  demand 

of  C.  D.  certain  money  of  the  said  C.  D.  [or  a  certain  ^—  of  the 
gooda  and  chattels  of  the  said  C.  D.,— or  a  certain  Talnable  sectiritj, 

to  wit,  a  f  the  property  of  him  the  said  C.  D. — "anjf  fro^ 

perty^  ^c] ,  with  intent  the  same  then  to  steal,  take,  and  cany  away : 
against  the  form  of  the  statute  in  sach  case  made  and  provided,  and 
against  the  peace  of  oar  Lady  the  Qaeen,  her  crown  and  dignity. 
[  You  may  add  a  county  stating  the  particuian  of  the  menacet,  ^., 
wed  Where  the  indktmmt  stated  that  the  prisoner  *^  feloniously 
by  menaces  did  demand  the  moneys  qf  the  said  J,  A,**  the  judges 
held  it  insujicientj  because  it  did  not  state  on  whom  the  denumdwas 
made  (a). 


JSvidenoe. 
To  maintain  this  indictment,  the  prosecutor  must  prove  — 

1.  The  menaces  or  force  used  by  the  prisoner  to  the  prosecutor, 
as  stated  in  the  indictment 

2.  The  demand  of  the  Foperty,  as  sUted.  And  this  demand 
may  be  either  express,  or  implied  from  the  menaces  or  foroe,  or 
other  acts  of  the  prisoner  at  the  time:  that  it  may  be  implied  from 


(a)  B,  ▼.  Dunkely  et  at.  Ry.  &  M.  90. 
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the  nmture  of  the  force  used,  appears  from  the  words  of  the  statute 
^  ahall  with  menaces  or  bj  force  demand,"  &c  Where  the  prisoner 
inveigled  the  prosecutor  into  a  house,  chained  him,  put  a  rope  round 
hia  neck,  fisstened  hb  feet  to  the  floor  by  ropes,  and  then  placed  two 
sheets  of  paper,  with  pen  and  ink,  before  him,  and  required  him  on 
one  sheet  to  write  a  cheque  upon  his  banker  for  a  sum  of  monev, 
and  on  the  other  a  letter  requesting  some  deeds  to  be  delivered  to  the 
bearer:  this  was  holden  bj  Patteson,  J.,  not  to  be  an  oflbnce  within 
the  former  statute  upon  the  subject,  7  &  8  G.  4,  c  29,  s.  6  (which 
was  in  the  same  wonls  as  this,  varying  only  in  the  punishment),  for 
the  prosecutor  never  had  the  peaceable  possession  of  the  cheque  or 
request  note,  so  as  to  be  able  to  do  what  he  pleased  with  them, 
which  is  as  necessary  in  this  case  as  in  robbery  (a).  The  demand 
must  appear  to  have  been  made  upon  the  prosecutor  (6). 

3.  The  intent  to  steal  the  property  demanded  (c).  This  must 
be  prssumed  frcHn  the  words  or  acts  of  the  prisoner,  or  from  the 
other  circumstances  of  the  case.  If  the  prisoner  bad  no  fieur 
pretence  or  bondjide  claim  to  the  thing  demanded;  or  if  the  cir- 
cumstances of  the  case  be  such  that  if  the  prisoner  had  succeeded 
in  obtaining  from  the  prosecut«)r  the  thing  demanded,  he  would  have 
been  guilty  of  a  robbery  or  larceny:  the  jury  may  fairly  presume 
the  intent  to  be  as  laid  in  the  indictment.  But  if,  from  the  &cta 
proved,  it  appear  that  the  prisoner  would  not  have  been  guilty  of  a 
robbery  or  larceny,  had  he  succeeded  in  obtaining  the  thing  de- 
manded,— in  that  case  the  jury  should  acquit  him  (d). 


XL VI.  Whosoever  shall  send,  deliver,  or  utter,  Letter 
or  directly   or  indirectly   cause  to   be  received,  to  accuse  of 
knowing  the  contents  thereof,  any  letter  or  writing  intent'to 
accusing  or  threatening  to  accuse  any  other  person 
of  any  crime  punishable  by  law  with  death  or  penal 
servitude  for  not  less  than  seven  years,  or  of  any 
assault  with  intent  to  commit  any  rape,  or  of  any 
attempt  or  endeavour  to  commit  any  rape,  or  of 
any  infamous  crime  as  herein-after  defined,  with  a 


(a)  R.w.  Edwardit  6  Car.  ft  P.         (A)  9m9R.y,Dui^ljf,etal.mpr9. 
Ml;   lee  A.  V.  PfUpoCt    anti,  p.         (e)  See  onli^.p.lOS. 
S90.  (tf)  See  Edward'f  caae,  nipra. 
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view  or  intent  in  any  of  such  cases  to  extort  or 
gain  by  means  of  such  letter  or  writing  any  pro- 
perty, chattel,  money,  valuable  security,  or  other 
valuable  thing,  from  any  person,  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  kept  in  penal 
servitude  for  life,  or  for  any  term  not  less  than 
three  years,— or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement, 
and,  if  a  male  under  the  age  of  sixteen  years,  with 
«'  iDfamoiit  or  without  whipping  ;  and  the  abominable  crime 
defined.  of  buggery,  committed  either  with  mankind  or 
with  beast,  and  every  assault  with  intent  to  com- 
mit the  said  abominable  crime,  and  every  attempt 
or  endeavour  to  commit  the  said  abominable  crime, 
and  every  solicitation,  persuasion,  promise,  or 
threat  offered  or  made  to  any  person  whereby  to 
move  or  induce  such  person  to  commit  or  permit 
the  said  abominable  crime,  shall  be  deemed  to  be 
an  infamous  crime  within  the  meaning  of  this  act. 


IndidmmU 

)     The  jnrore  for  ov  Lady  the  Qaeen,  upon  their  oath 

to  wit.  \  present,  that  A.  B.,  on  the daj  of ,  in  the  year 

of  our  Lord ,  knowingly  and  feloniously  did  aend  [**  mm/  or 

deliver  or  uUer"']  to  one  G.  D.,  a  certain  letter,  [^  letter  or 
wrUmg^**']  directed  to  the  said  C.  D.  by  the  name  and  descriptiOD  of 
Mr.  C.  D.,  threatening  to  accnee  him  the  said  G.  D.  [^aocusing  of 
threaienmg  to  aoeute  amf  other  person"']  of  a  certain  crime 
punishable  by  law  with  ["  death  or  penal  eervitude  for  not  teu 
than  seven  yeart^ — or  of  any  auauU  vnth  intent  to  oommit  any 
rape,  or  of  any  attempt  or  endeavonr  to  commit  any  rvpe^  or  qf 
infamous  crime  as  hereinafter  dg/Sned;**]  with  the  riew  and 
intent  then  by  means  of  the  aaid  threatening  letter,  to  extort 
and  gain  from  the  aaid  G.  D.,  money  ["  any  property,  chattel 
money,  seGuriiy,  or  other  valuable  thing  from  any  person'*}  ;  and 
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itbicli  nid  letter  k  as  Muwb,  that  is  to  say, — [Aere  §6i  <mi  the 
tetter  verbatim] :  agiunat  the  fonn  of  the  statate  in  such  case  made 
and  proTided,  and  against  the  peace  of  our  Lady  the  Queen,  her 
crown  and  dignity.  [7*Ae  vemie  moff  be  Imd,  either  in  the 
eotmtff  where  the  letter  woe  receioedf  or  m  that  fiotn  which  it  was 
eenL] 

Evidence. 
To  maintain  this  indictment,  the  prosecator  most  prove — 

1.  The  sending  of  the  letter  containing  the  threat,  as  mentioned 
in  the  indictment.  For  this  purpose  he  must  produce  the  letter, 
and  prove  that  he  received  it.  It  must  then  be  proved  that  the 
prisoner  sent  or  delivered  it;  for  proof  merelj  that  it  is  in  his 
handwriting,  even  by  his  own  confession,  will  not  be  sufficient  (a), 
although  that,  coupled  with  other  circumstances  may.  Proof  that 
be  dropped  a  letter,  directed  to  the  prosecutor,  into  the  prosecutor^s 
premises,  where  it  was  likely  to  be  found  either  by  the  proeecutor 
himaelf,  or  by  some  person  who  would  deliver  it  to  hitn,  was  holden 
by  the  judges  to  be  a  sending  of  the  letter  (ft).  So,  proof  that  he 
left  the  letter  at  a  gate  in  the  road  near  the  prosecutor's  house 
where  it  was  found  by  a  person  passing,  who  forwarded  it  to  the 
prosecutor,  and  being  left  in  the  steward*s  room,  he  opened  it  and 
gave  it  to  a  constable,  and  the  constable  showed  it  to  the  prosecutor: 
the  judges  held  this  to  be  good  evidence  to  go  to  the  jury  of  a  send- 
ing to  the  prosecutor;  if  a  roan  leave  a  letter  in  any  place,  with 
intent  that  it  shall  be  found,  and  ultimately  delivered  to  the  party 
for  whom  he  intends  it,  that  is  a  sending  of  it  to  the  party  (c).  So, 
proof  that  the  prisoner  sent  it  to  another  person,  with  intent  that 
sudi  person  should  send  or  deliver  it  to  the  prosecutor,  will  support 
the  allegation  that  he  sent  it  to  the  prosecutor  (d). 

2.  The  letter  being  proved,  it  must  be  read,  and  the  prosecutor 
or  other  witness  must  give  such  ezpbmation,  if  necessary,  as  to 
render  any  doubtful  passage  in  it  intelligible. 

Where  upon  an  indictment  for  sending  a  threatening  letter,  it  did 
not  sufficiently  appear  from  the  letter  itself,  of  what  ofience  the  pri- 
soner threatened  to  accuse  the  prosecutor:  the  judge,  however,  ad- 
mitted parol  evidence  to  explain  it ;  and  the  prot»ecutor  proved  thitt 
having  asked  the  prisoner  what  he  meant  by  certain  expressions  in 
the  letter,  he  answered  that  he  meant  that  the  proeecutor  had  taken 


^ 


a)  R.  ▼.  Howe.  7  Car.    ft   P.         (e)  R.  ▼.  Grimvwde,  1  Car.  ft  K. 

am. 

(b)  R,  ▼.   Wagttt^,  R.  ft  Ry.         (<f)  R.  v.  Paddte.K.  ft  Ry.  484; 


tee  R,  V.  JoiMv,  2  ^ar.  ft  K.  3i;8. 
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indecent  libertieB  with  his  person;  and  at  the  trial,  the  priaoDcr 
himself  asked  the  prosecutor  whether  he  had  not  taken  such  UbortieB 
with  him,  which  the  prosecutor  denied :  the  defendant  being  found 
guiltj,  the  judges  were  of  opinion  that  this  parol  oTidence  was  pro- 
perly receivedi  and  that  the  conviction  was  right  (a). 

3.  The  intent  to  extort,  as  stated  in  the  indictments  This 
generally  appears  upon  the  fiuse  of  the  letter  itself ;  but  if  not,  such 
^ts  or  such  expressions  of  the  defendant,  from  which  the  JU17 
may  fSurly  presume  it,  must  be  proved. 


Accusing  or 
threatening 
to  occuie, 
with  Intent 
to  extort. 


XL  VII.  Whosoever  shall  accuse  or  threaten  to 
accuse,  either  the  person  to  whom  such  accusation 
or  threat  shall  be  made  or  any  other  person,  of 
any  of  the  infamous  or  other  crimes  lastly  herein- 
before mentioned,  with  the  view  or  intent  in  any 
of  the  cases  last  aforesaid  to  extort  or  gain  from 
such  person  so  accused  or  threatened  to  be  accused, 
or  from  any  other  person,  any  property,  chattel, 
money,  valuable  security,  or  other  valuable  thing, 
shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  life,  or  for 
any  term  not  less  than  three  years, — or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and,  if  a  male  under 
the  age  of  sixteen  years,  with  or  without  whipping. 


)       The  jurors  for  our  Lady  the  Queen,  upon  their  oath 

to  wit  J   present,  that  A.  B.,  on  the day  of ^  m  the 

year  of  our  Lord ,  feloniously  did  threaten  one  G.  D.  to  accuse 


(a)  R,  V.  TMcker,  fLj.  ft  M.  134. 
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lum  ["  aecuae  or  threaten  to  accuse  either  the  person  to  whom 
auch  accusation  or  threat  shall  he  madey  or  any  other  person "] 

of  a  certain  infamous  crime  punishable  by  law,  to  wit, ,  with 

the  Tiew  and  intent  then  and  thereby  to  extort  and  gain  money  from 
the  said  C.  D.  [**  to  extort  or  gain  from  such  person  so  accused 
or  threatened  to  be  accused^  or  from  any  other  person^  any 
property,  chattel,  money,  valuable  security,  or  other  valuable 
ihing^'\ :  against  the  form  of  the  statute  in  such  case  made  and 
proTided,  and  against  the  peace  of  oar  Lady  the  Queen,  her  crown 
and  dignity. 

Where  the  indictment  merely  charged  the  defendant  with  having 
threatened  to  accuse  the  prosecutor  of,  &c.,  the  judires  held  it  to  be 
insufficient;  it  should  have  stated  that  he  threatened  the  prosecutor 
to  accuse  him,  &c.  (a). 


Evidence. 
To  maintain  this  indictment,  the  prosecutor  most  prove — 

1.  The  threat  or  accusation,  as  stated  in  the  indictment.  Where 
the  prisoners  were  indicted  for  extorting  from  A.  B.  a  security  for 
money,  by  accosing  him  of  sodomy,  and  the  evidence  was,  that  they 
insisted  on  having  the  security,  because  he  hud  taken  "  indecent 
liberties"  with  C.  D.;  but  to  tlie  prosecutor's  niece,  who  demanded 
an  explanation,  tliey  said  it  was  a  **  sodomitical  affair;"  it  was  left 
to  the  jury  to  say  whether  the  prisoners  meant  to  accuse  the  prose- 
cutor of  sodomy,  by  charging  him  with  taking  indecent  liberties 
with  C.  D.  {b).  But  where  a  man  was  already  indicted  for  a  rape, 
and  another  person,  not  connected  with  the  prosecution,  threatened 
him,  that  if  he  did  not  give  him  30/.,  he  would  hire  witnesses  to 
prove  him  guilty :  this  was  holden  not  to  be  a  threat  to  accuse ;  the 
aocosation  had  been  already  made,  and  this  was  at  most  a  threat  to 
support  it  by  evidence  (c).  And  the  evidence  must  show  that  the 
threat  was  holden  out  either  to  the  prosecutor  (d),  or  to  a  third 
person,  with  intent  that  he  should  mention  it  to  the  proaecutor,  and 
that  it  was  mentioned  accordingly  (e). 

2.  The  intent  to  extort,  as  stated  in  the  indictment  This  may 
be  implied  from  the  threat  or  accusation  itself,  the  manner  in  which 
it  was  made,  the  expressions  used  by  the  defendant,  or  other  facts. 


(a)  R  V.  Dnnkelif  et  at.  Ry.  &  ley,  J..  Sum.  Am.  York,  18S9. 

M,  90,  (rf)  See    H,  v.  Dunkely    et  aL 

(6)  R.  ▼.  Bennett,  14  Shsw'i  J.  supra. 

P.  »14.  (e)  See  R.y.  PaddU,  R.  &  Ry. 

(c)  H.  ▼.  Joseph  Qiti,  cor.  Bay.  484. 
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inducinffa  XLYIII.  WhoBoever,  with  intent  to  defraud  or 

Violence  or  injure  anj  other  person,  shall,  by  any  unlawfal 

execute  violence  to  or  restraint  of,  or  threat  of  violence  to 

with  Intent  or  restraint  of,  the  person  of  another,  or  by  accus- 

todefrtud.      .  *i.       /    •      \^  c 

mg  or  threatening  to  accuse  any  person  of  any 
treason,  felony,  or  infamous  crime  as  herein-before 
defined,  compel  or  induce  any  person  to  execute, 
make,  accept,  indorse,  alter,  or  destroy  the  whole 
or  any  part  of  any  valuable  security,  or  to  write, 
impress,  or  affix  his  name,  or  the  name  of  any  other 
person,  or  of  any  company,  firm,  or  copartnership, 
or  the  seal  of  any  body  corporate,  company,  or 
society,  upon  or  to  any  paper  or  parchment,  in 
order  that  the  same  may  be  afterwards  made  or 
converted  into,  or  used  or  dealt  with  as,  a  valuable 
security,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of 
the  Court,  to  be  kept  in  penal  servitude  for  life,  or 
for  any  term  not  less  than  three  years,  —  or  to  be 
imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without 
solitary  confinement. 


NOTB. 

See  Phipoe*8  case,  ante  p.  220,  R.  t.  Edwards,  ante  p.  229,  and 
B.  T.  Lewis,  amU^  p.  61. 


Immaterial        XLIX.  It   shall    be    immaterial  whether    the 
th«™ThnM?t   menaces  or  threats  herein-before  mentioned  be  of 
proceed.       violence,  injury,  or  accusation  to  be  caused  or 
made  by  the  offender  or  by  any  other  person. 
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Sacrilege,  Burglary,  and  Honaebreakiiig. 

L.  Whosoever  Bhall  break  and  enter  anj  churchy  BrMking 
chapel,  meeting  house,  or  other  place  of  divine  •  church,  or 
worship,  and  commit  any  felony  therein,  —  or  being  tteafiif. 
in  any  church,  chapel,  meeting  house,  or  other 
place  of  divine  worship  shall  commit  any  felony 
therein  and  break  out  of  the  same, — shall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  kept  in 
penal  servitude  for  life,  or  for  any  term  not  less 
than  three  years, —  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confine- 
ment. 


to  wit.  5 


The  joiorB  for  onr  Ladj  the  Qaeen,  npon  their  oath 

present,  that  A.  B.,  on  the day  of ,  in  the 

year  of  oar  Lord ,  felonioosly  did  break  and  enter  the  church 

['*  an^  church,  chapel,  meeting  house,  or  other  place  qf  divine 

wor»h^^'\  of [name  it],  situate  at ,  in  the  county  of 

,  and  then  in  Uie  said  church  feloniously  did  steal,  take,  and 

cany  away  one  silrer  cup  and  one  book  ["  angf  fdony  **]  then  therein 
found,  of  the  chattels  of  C.  D.  and  E.  F.,  churchwardens  of  the  said 
parish :  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  LAdy  the  Queen,  her  crown  and 
dignity.  [//  it  he  doubt/iU  whether  the  defendant  broke  in,  or 
broke  out,  ffou  may  add  another  count,  thm:]  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present,  that  the  said 

A.  B.,  on  the  day  and  year  aforesaid,  being  in  the  church  of , 

situate  at ^  in  the  oounty  aforesaid,  then  in  the  said  church 

feloniously  did  steal,  take,  and  carry  away  one  silver  cup  and  one 
book,  of  the  chattels  of  the  said  G.  D.  and  E.  F.,  churchwardens  of 
the  said  parish  as  aforesaid,  in  the  said  church  then  being;  and  that 
the  said  A.  B.,  so  being  then  in  the  said  last  mentioned  church,  and 
teving  so  stolen  the  chattels  last  aforesaid  in  the  said  church,  afler- 
wanLs  on  the  day  and  year  aforesaid,  the  said  last  mentioned  church 
feloaioosly  did  break  to  get  out  of  the  same,  and  then  feloniously 
did  break  out  of  the  same:  against  the  furm  of  the  statute  iu  such 
case  made  and  provided,  and  against  the  peace  of  our  Lady  the 
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Qaeen,  her  crown  and  dignity.     [Cotmte  tnay  be  addedy  varying 
ike  HaUmetU  at  to  the  ownership  of  the  property,  ifneceuanf!\ 

Where  the  stealing  is  in  a  parish  chnrch,  the  goods  stolen  mnst  be 
described  as  the  property  of  the  churchwardens,  or  parishioners,  or 
of  the  rector.  The  goods  of  the  church,  and  which  the  chnrch* 
wardens  are  bound  to  provide  for  the  parishioners,  are  the  property 
of  the  parishioners,  but  are  deemed  to  be  rested  in  the  church- 
wardens as  their  representatives;  so  that  they  may  be  stated  to 
be  the  **  chattels  "  either  of  the  churchwardens  or  of  the  parish- 
ioners. The  rector  also,  as  the  freehold  of  the  chnrch  ia  in  him, 
and  he  has  the  occupation  of  it,  has  a  special  property  quasi  aa 
bailee  in  all  goods  in  the  church,  whether  goods  of  the  church, 
or  of  indlTiduals  of  the  congregation,  and  they  may  be  laid 
to  be  the  **  chattels  "  of  the  rector.  Where  in  an  indictment  for 
breaking  and  entering  a  church,  and  stealing  an  ancient  poor-boz 
fixed  in  it,  with  the  money  contained  in  it,  one  count  stated  tha 
money  to  be  the  property  of  G.  D.  and  others,  the  second  count  as 
the  property  of  E.  F.  and  others,  and  a  third  count  stated  it  to  be 
the  property  of  G.  H.  and  others;  G.  D.  was  one  of  the  church- 
wardens, E.  F.  was  the  rector,  and  G.  H.  was  one  of  the  parish- 
ioners, but  they  were  not  called  so  in  the  indictment;  this  was  ob- 
jected to,  and  upon  the  prisoners  being  convicted,  the  point  was 
reserved  for  the  opinion  of  the  judges;  and  the  case  being  afterwards 
argued  before  them,  they  held  the  conviction  to  be  right  (a). 
Where  the  stealing  is  from  a  chapel,  the  goods  may  be  laid  as  the 
"  chattels  "  of  the  owner  of  the  chapel,  or,  if  it  be  vested  in  trustees, 
then  as  the  *'  chattels  "  of  one  of  the  trustees  (naming  him)  and 
others;  or  if  it  be  the  property  of  an  individual  of  the  congregation, 
it  may  be  stated  to  be  his  property,  as  in  ordinary  cases  of  larceny. 
But  if  any  objection  be  made  for  variance  between  the  statement  in 
the  indictment  and  proof  in  this  respect,  the  indictment  may  now  be 
amended  by  sUt.  14  &  15  Vict.  c.  100,  s.  1. 

Evidence*  ^ 

To  maintain  the  first  count  of  this  indictment,  the  prOBeoutor 
must  prove  — 

1.  The  breaking  and  entering,  as  in  burglaiy,  except  that  it  is 
immaterial  whether  it  be  in  the  night  or  in  the  day.  The  local 
situation  of  the  church  or  chapel  must  ahio  be  proved.  Where  the 
vestry  was  broken  and  entered,  and  it  appealed  it  was  formerly  the 
church  porch,  but  upon  alterations  being  made  in  the  churoh,  it  was 
made  mto  a  vestiy,  having  one  door  opening  into  the  church,  and 
another  mto  the  churchyard,  but  it  was  used  merely  by  the  clergy- 
man for  robing,  and  for  holding  the  sacramental  plate:  this  ms 

(«)  A  V.  fTortiey  oiMlilllen,  a  Car.  ft  K.  M3, 
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holden  to  be  part  of  the  chnrcb,  Coleridge,  J.,  saying  that  it  was 
just  as  much  a  part  of  the  church  as  the  nave  (a).  So,  where  the 
tower  of  a  church  was  broken  and  entered,  and  it  append  that  it 
was  immediately  connected  with  the  body  of  the  chnrch,  having  a 
door  opening  into  it,  and  no  onter  door:  it  was  holden  to  be  part  of 
the  chnrch  (6).  As  to  chapels,  the  Act  extends  not  only  to  diapels 
of  the  Chnrch  of  England,  bat  to  those  of  dissenters  also. 

S.  The  larceny  as  in  ordinary  cases. 

To  maintain  the  second  count  of  the  indictment  the  prosecator 
must  prove  — 

1.  The  hurceny  in  the  chnrch  or  chapel,  as  above. 

2.  The  breaking  oat,  and  the  local  situation  of  the  chnrch  or 
chapel,  as  in  burglary.  See  pott. 


LI.  Whosoever  shall  enter  the  dwelling  house-  sargiary  br 
of  another  with  intent  to  commit  any  felony  therein,  *>'«^*°8  0"'- 
or  being  in  such  dwelling  house  shall  commit  any 
felony  therein,  and  shall  in  either  case  break  out 
of  the  said  dwelling  house  in  the  night,  shall  be 
deemed  guilty  of  burglary. 

NOTB. 

IndktmmL 

—^-   }       The  jnrors  for  oar  Lady  the  Qaeen,  npon  their  oath 

to  wit.  i   present,  that  A.  B.,  on  the day  of ,  in  the 

year  of  oar  Lord ^  did  enter  the  dwelling-house  of  C.  D.,  situ- 
ate at ,  in  the  county  of ,  with  intent  then  in  the  said 

dwelling-house  feloniously  to  steal,  ti^e,  and  carry  away  the  goods  and 
chattels  of  the  said  C.  D.  then  there  being;  and  the  said  A.  B.  having 
so  entered  the  said  dwelling-house  with  the  intent  aforesaid,  after- 
wards on  the  day  and  year  aforesaid,  about  the  hour  of  eleven  in  the 
night  of  the  same  day,  the  said  dwelling-house  of  the  said  C.  D. 
feloniously  and  burgUrioosly  did  break,  to  get  out  of  the  same,  and 
then  in  the  night  time  as  aforesaid  feloniously  and  burglariously  did 
break  out  of  the  same:  against  the  form  of  the  statute  in  such  case 

(a)  it.  V.  EwnMctal.  C«r.  ft  M.        (A)  17.  v.  Wheeler ,  3  Car.  ft  F. 
398,  ua. 
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made  ind  provided,  and  agmiiut  the  peaoe  of  oar  Lady  the  Qoeen, 
her  crown  and  dignity,  [ffa  larceny  appear  to  have  been  con^- 
miUedf  ffou  may  add  another  eowU  thUu:'}  And  tiie  jnrors  aforesaid, 
upon  Uieir  oath  aforesaid,  do  farther  present,  that  the  said  A.  E,  on 
the  day  and  year  aforesaid,  being  in  the  dwelliDg-hoase  of  the  said 

C.  D.,  situate  at ,  in  the  ooonty  aforesaid,  then  in  the  sud 

dwelling-house  feloniously  did  steal,  take  and  cany  away  one  gold 
watch  of  the  valae  of  five  pounds,  of  the  goods  and  chattels  of  the 
aaid  C.  D.  in  the  said  dwelling-house  then  being  ibnnd ;  and  that 
the  said  A.  B.,  so  being  then  in  the  said  last>menti(Mied  dwelling- 
honae,  and  having  so  committed  the  felony  last  aforesaid  in  the  said 
dwelling-honse,  afterwards,  on  the  day  and  year  aforesaid,  at  the 
hour  of  eleven  in  the  night  of  the  same  day,  the  said  dwelling-hoose 
of  the  said  C.  D.  feloniously  and  burglariously  did  break  to  get  oat 
of  the  same,  and  then  in  the  night  time  as  aforesaid  feloniouidy  and 
burglariously  did  break  out  of  the  same :  against  the  form  ci*  the 
atatute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
Lady  the  Queen,  her  crown  and  digni^. 

Evidence. 

To  maintain  the  first  count  of  this  indictment,  the  prosecotar 
must  prove  — 

1.  The  entiy  of  the  defendant  into  the  dwelling-hoose;  or  his 
being  seen  there,  which  of  course  will  prove  the  entry. 

2.  The  intent  This  must  be  proved  m  the  same  manner  as  in 
the  ordinary  cases  of  burglary,  from  the  words  or  acts  of  the  prisoner. 
Indeed,  the  very  fact  of  his  being  in  the  dwelling-house  of  another, 
in  the  night  time,  without  authority  or  excuse,  and  breaking  out  of 
the  house,  is  strong  presumptive  evidence  that  he  entered  it  witii 
intent  to  steal;  and  the  jury  would  be  warranted  in  finding  him 
guilty,  unless  he  produce  evidence  sufiScient  to  rebut  the  presump- 
tion. 

3.  The  breaking  out  of  the  house  in  the  night  time;  thai  is  to 
say,  that  the  prisoner  broke  the  house,  and  by  that  means  got  oat 
of  it  The  breaking  is  proved  in  the  same  way  as  in  the  ordinary 
case  of  burglary.  Where  a  man  broke  out  of  a  house,  by  lifting 
the  heavy  £p  door  of  a  cellar,  which  had  no  fastening,  but  waa 
kept  down  by  its  own  weight,  Bolland,  B.,  held  that  this  was  not  a 
■nffident  breaking  out  of  the  house  (a).  We  shall  see  presently 
that  it  would  be  a  good  breaking  into  the  house,  to  constitute  bur- 
glary (&).  But  a  £iir  distinction  may  be  taken  between  the  two 
cases:  sudi  a  flap  door  ia  a  sood  security  to  a  house  against  any 
person  breaking  in;  but  it  Is  no  more  security  against  a  peraoa 

(a)  R.  V.  Lawrence  and  Weaver,  4       (ft)  See  poti,  p.  S41 . 
Car.*P.S3I. 
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breaking  oat  than  any  other  door  having  neither  Utch  nor  fiutening, 
the  opening  of  which  would  not  be  a  breaking  in  or  oat.  But  rais- 
ing the  iatch  of  a  door,  to  get  out,  has  been  holden  to  be  a  breaking 
oat  (a),  in  like  manner  as  it  is  holden  to  be  a  breaking  in  (b). 

This  breaking  oat  must  be  proved  to  have  been  in  the  night 
time. 

4.  That  the  house  is  a  dwelling-house;  that  C.  D.  was  at  the 
time  of  the  burglary  the  occupier  of  it;  and  that  it  is  situate,  as 
described  in  the  indictment:  in  the  same  manner  as  upon  an  ordi- 
nary indictment  for  burglary. 

To  maintain  the  second  count  of  the  indictment,  the  prosecutor 
must  prove  — 

1.  The  larceny  or  other  felony  in  the  dwelling-house,  as  stated 
in  the  indictment,  in  the  same  manner  as  in  ordinary  cases  upon  an 
indictment  for  that  felony  alone. 

2.  Thatafter  committing  the  felony,  the  defendant  broke  out  of  the 
house,  as  under  the  first  count,  mipro.  If  you  fail  to  prove  this,  the 
defendant  still  may  be  convicted  of  a  larceny  in  the  dwelling-house, 
if  the  goodfl  stolen  be  of  the  value  of  five  pounds;  or  of  a  simple  lar- 
ceny if  of  a  leas  value. 


LII.  Whosoever  shall  be  convicted  of  the  crime  Burglary. 
of  burglary  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  life,  or  for 
any  term  not  less  than  three  years,  —  or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without 
solitary  confinement. 

NOTB. 

/ndtcfoient 

)       The  jurors  for  our  Lady  the  Queen,  apon  their  oath 

to  wit  )   present,  that  A.  B.,  on  the day  of ^  in  the  year 

of  our  Lord ,  about  the  hour  of  eleven  in  the  night  of  the  same 

day,  the  dwelling-house  of  0.  D.,  situate  in  the  parish  of in  the 

(a)  B,  V.  Wkeddom,  8  Car.  &  P.        (ft)  S«e|KM#,  p.  247. 
747. 
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ooimtyof ifdoDioiulyuid  bnrglarioosly  did  breik  and  enter,  with 

intent  the  goods  and  chattels  of  the  aud  C.  D.,  in  the  said  dweliing- 
hoose  then  being,  then  in  the  said  dwelling-hoose  felomooslj  and  bar- 
gUuionsly  to  stnl,  take,  and  cany  awaj;  and  the  said  A.  B.  then  in 
the  said  dwelling-honse  [one  cloth  coat  and  one  waistcoat  of  the 
▼alae  of  five  poniuis]  of  the  goods  and  chattels  of  the  said  CD., 
in  the  said  dwelling-honse  then  being  found,  then  feloniotialj  and 
bniglarioQslj  did  steal,  take,  and  cany  awaj:  against  the  form  of 
the  statute  in  snch  case  made  and  provided,  and  against  the  peace 
of  oar  Lady  the  Qaeen,  her  crown  and  dignity. 

In  ordinary  oases  it  is  not  neoessaiy  to  state  the  valae  of  the 
goods  stolen,  unless  the  value  be  of  the  essence  of  the  ofience. 
Here  they  are  stated  to  be  of  the  value  of  five  pounds,  in  order  that 
the  defendant,  if  acquitted  of  the  burglary,  may  be  found  guilty  of 
larceny  in  the  dwelling-house  to  the  value  of  five  pounds.  If  the 
goods  stolen  be  not  of  that  value,  the  statement  of  the  valoe  may 
be  omitted. 

The  venue  must  be  laid  in  the  county  in  which  the  house  is  situ- 
ate. Or  where  the  house  b  situate  on  the  boundary  between  two 
counties,  or  within  five  hundred  yards  of  the  boundary,  it  seems  that 
the  Indictment  may  be  preferred  in  either  county  (a). 

The  indictment  must  show  that  the  breaking  and  entering  were 
in  the  night  time. 

It  must  allege  the  breaking  and  entering,  &c.,  to  have  been  done 
"  burglariously  "  as  well  as  feloniously.  This  is  essentially  neces- 
sary, and  if  it  be  omitted,  the  indictment  will  be  bad. 

It  must  show  that  the  house  \b  a  dwelling-house;  and  even  if  the 
burglary  have  been  committed  in  an  out-house  belonging  to  the 
dwelling-house,  and  connected  with  it  as  hereinafter  mentioned,  yet, 
inasmuch  as  it  is  a  part  of  the  dwelling-house,  the  offence  is  osnally 
alleged  to  have  been  committed  in  the  dwelling-house;  or  the  indict- 
ment may  allege  it  to  have  been  committed  in  the  out-house,  stating 
the  out-house  to  be  a  part  of  the  dwelling-house  (6).  And  the 
name  of  the  owner,  or  rather  the  occupier,  must  be  stated  (c).  So 
a  local  description  of  the  house,— the  parish,  township  or  place,  and 
county,  in  which  it  is  situate,— must  be  stated.  Where  it  was 
stated  to  be  situate  "  at  Norton-juxU-Kempeey,"  without  saying 
Inffiow  V^"  ^J'^^  "^  township,  &c.,  Patteson,  J.,  held  it  to  be 
Bumuent  (d).  But  a  mistoke,  either  in  the  ownership  or  the  local 
descnption,  may  be  amended  at  the  trial 

St  Lav  S^  ^^  ^°  *«^*°*"y  committed  in  the  house,  the  in- 
WcJiT  ^B^iJ"*^  "^^^  ^'  "^'^  to  have  been  to  commit  that 
felony.    But  ,t  seems  that  an  indictment  for  bui^Ury  may  in^ 

(rt)  1  Ruia.  827.  ]       "Z  — ^— — — 

(*)  2  East,  P.  c.  1412.  iLM^HJ^-  ^'  '®»'«»*«  €t  aL  Car.  ft 

(e)  See  pott,  p.  «7.  "*  **** 
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respect  be  drmvn  in  three  ways: — stating  the  breaking  and  entry 
to  be  with  intent  to  commit  a  felony, — stating  the  breaking  and 
entry  and  a  felony  actually  committed  (a),^-or  stating  the  breaking 
and  entry  with  intent  to  commit  a  felony,  and  also  stating  the 
felony  to  hare  been  actually  committed.  The  latter  is  the  prefer- 
able  mode,  and  that  always  adopted  in  practice ;  for  if  yon  fail  to 
prove  the  felony  committed,  yon  may  still  convict  of  the  burglary, 
or  if  you  fail  to  prove  the  intent,  &c,  you  may  convict  of  the  felony. 
The  intent  must  appear  to  be  to  commit  a  felony  in  the  dwelling, 
house  (5);  but  if  the  intent  alleged  be  to  commit  a  larceny,  it  is 
not  necessary  to  show  whose  goods  they  were,  it  is  sufficient  to  state 
them  to  be  "  the  goods  and  chattels  in  the  said  dwelling-house  then 
being**  (c);  afterwards,  however,  in  stating  the  larceny  actually 
committed,  the  ownership  must  be  stated,  as  in  an  indictment  for 
Uroeny, 

Evidence, 

Burglary  is  the  breaking  and  entering  of  the  dwelling-house  of 
another,  in  the  night  time,  with  intent  to  commit  a  felony  therein. 
To  maintain  this  indictment  therefore,  the  prosecutor  must  prove  — 

1 .  A  breaking  of  the  dwelling-bouse.  The  breaking  necessary  to 
constitute  burglaxy,  is  either  actual  or  constructive:  actual,  by  the 
actual  and  forcible  breaking  or  removal  of  the  door,  window,  or 
other  part  of  the  house,  whereby  an  entry  may  be  effected;  oon- 
Btmctive,  where  an  entry  is  effected  by  fraud  or  artifice.  If  a  man 
break  a  hole  in  the  wall  of  a  house,  it  is  of  course  a  breaking  (d). 
If  he  break  the  outer  door,  or  unlock  it  (e) ;  or  open  It  by  piclung 
the  lock  or  even  lifting  the  latch  (/);  or  by  taking  the  glass  out  of 
a  glass  donr(p);  or  if  he  raise  a  trap  door  which  is  kept  down 
merely  by  its  own  weight  (A) ;  these  are  all  insitances  of  a  breaking 
sufficient  in  burglary;  but  if  he  open  a  door  which  is  not  fastened 
or  latched,  it  is  otherwise.  If  a  man  open  a  window,  by  putting  up 
^he  sash  (t) ;  or  by  pulling  down  the  upper  sash  which  was  kept  in 
it«  place  merely  by  the  pulley  weight  (A;);  or  by  breaking  a  pane  in 
it,  and  putting  in  his  hand  to  open  the  fastening  (/);  or  by  making 
A  hole  in  the  gUss  larger,  for  the  purpose  of  getting  his  arm  in  (m); 
this  is  a  breaking  sufficient  in  burgla^ ;  but  entering  by  an  open  win- 
dow, is  not ;  or  if  a  window  be  partly  raised,  but  not  sufficient  to  get 

(a)  1  Hale,  560 ;  A.  ▼.  Fmmnal,        (A)  R.  v.  RuueU,  Rv.  ft  M.  377 ; 

R.  ft  Rf.  44& ;  R.  v.    Vmtdereomb  Browo'i  case,  2  Eait,  P.  C.  487. 
and  Abboli,  2  East,  P.  C.  514.  (0  1   Hawk.  c.  38.  s.  6:  R,  ▼, 

(6)  R.  ▼.  Waikifu,  Car.  ft  M.  264.  Hpamt,  7  Car.  ft  P.  441. 

lO  it.  ▼.  Clarke,  1  Car.  ft  K.  421.         {k)  R.  v.  Uainet  et  aLR.ic  Rv. 

(d)  1  Hawk,  c  38,  •.  6.  451.  ' 

(*)  Id.  (0  -R.  V.  Perka,  I  Car.  ft  P.  800  z 

(/)  I  Hale,  Mi  2  East,  P.  C.  487;  R.  w.  Bird,  9  Car.  ft  P.  44 }  R.  ▼. 

it.  ▼.  Jordan  et  at,  7  Car.  ft  P.  432 ;  Roberts,  alias  Chambers,  2  Bast 

aud  see />««*  V.  Ortj^A,  7  Ad.  ft  E.  P.  C.  487.  * 

836.  (m)  R,  V.  RobhuoH  et  al.  Rv.  ft 

(C)  R,  V.  SmUM,  R.  ft  Ry.  417.  M.  327.  ' 
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the  arm  in,  tnd  the  ptrty  open  it  farther  to  undo  the  fiutenin^. 
It  is  not  a  breaking  (a).  Where  a  window  opens  on  hinges,  merely 
opening  it  when  it  is  not  fastened  is  not  a  breaking;  bnt  opening 
it  where  it  is  fastened  merelj  by  a  nail  is  (&).  Entering  hj  an 
<^)en  chimney,  is  a  breaking  (c) ;  bat  if  there  be  an  open  place  in 
any  other  part  of  the  hoase, — as  if  there  be  an  aperture  in  a  cellar 
window,  merely  for  the  parpose  of  admitting  light  (d);  or  there  be 
a  hole  in  the  roof  of  the  house  (e);  or  if  the  onter  door  or  window  be 
open  (y^,^4md  the  party  enter  by  it,  it  is  not  a  breaking  sufficient 
to  oonstitnte  barglary.  Tet,  althoagh  a  man  thas  enter  by  an  open 
outer  door  or  window,  or  be  otherwise  in  the  house  without  break* 
ing,  if  he  break  an  inner  door,  or  unlock  it,  or  open  it  by  un- 
living it  ig),  for  the  purpose  of  entering  an  inner  room,  with 
a  felonious  intent,  it  will  be  a  breaking  sufficient  to  constitute 
burglary :  but  breaking  open  a  trunk  or  box  in  the  house,  is  not 
(A);  and  it  has  been  doubted  whether  breaking  open  the  door  of  a 
cupboard,  though  fixed  to  the  freehold,  is,  the  judges  being  equally 
divided  upon  the  question  (t);  and  Lord  Hale  doubts  whether  it 
would  be  burglary  in  a  guest  at  an  inn,  opening  his  own  door  tooom- 
mit  a  felony  (ib).  Also  it  must  be  some  part  of  the  dwelUng-house, 
or  of  an  out-house  connected  with  it,  that  must  be  broken ;  and  there- 
fore breaking  open  an  area-gate  (0*  or  breaking  open  a  gate  forming 
part  of  the  outer  wall  of  the  curtilsge,  which  opened  merely  into  a 
yard,  and  not  into  any  building  (m),  is  not  a  breaking  in  barglary. 

A  constructive  breaking  is,  where  the  bnrgkr  obtuns  an  entry 
into  the  dwelling-house,  by  some  trick  or  artifice.  If  he  make  an 
attack  upon  the  house  with  intent  to  rob  it,  and  upon  the  owner 
opening  the  door  to  drive  him  off,  he  enter,  tills  in  law  is  deemed 
a  breaking  (n).  So,  if  by  threats  of  violence  he  intimidate  the 
owner,  and  induce  him  to  open  the  door  from  fear  of  the  conse- 
quences of  a  refusal,  this  in  Uw  is  a  breaking  (o).  So,  if  he  come 
to  the  house  with  intent  to  rob  it,  and  knock  at  the  door,  pre- 
tending to  have  business  with  the  owner,  and  is  let  in,  this  iii^ 
law  is  a  breaking  (p).  So,  where  persons,  intending  to  rob  a 
house,  raise  a  hue  and  cry,  and  prevail  on  the  constable  to  search 
the  house,  and  thereby  obtain  an  entrance,  this  in  law  is  a  breaking 
(f).  So,  where  a  man,  intending  to  rob  a  house,  took  lodgings 
in  it,  and  having  thus  obtained  an  entrance,  attacked  the  land- 
lord and  robbed   him,  this  was  holden  to  tw  barglary  (r).    So^ 

(a)  A.  V.  8mttk,Kv,  ft  M.  178.  (A)  S  But.  P.  C.  486. , 

ih)  JZ.1v.  Ham  R.  ft  R7.  335.  (O  M.  483. 

{e)  R,Y.  BriDC,  R.  ft  Ry.  490;  <*)  1  Hale,  554. 

1  Hawk.  c.  88,  ■.  6.  (/)  R.  t.  Dawd,  R.  ft  Ry.  Sn. 

(rf)  JL  V.  Letpts,  8  Cw.  ft  P.  8X8.  (m)  R,  v.  Bennet  ettU.  Rft  & 
e)  E.  V.  8prigg»t  1  Haft  Rob. 


809.  (»)  1  Hawk.  c.  38,  ■.  7. 

(/)  1  Hawk.  c.  38,  s.  6 ;  S  Bast,         (o)  1  Hale.  8SS ;  8  Ea«t,  P.  C.4a6| 

P.  C.  485.  B.  V.  Swallow  eiat.X  Ruts.  792.. 

(g)  1  Hawk,  c  88,  s.  6;  1  H«le,        (p)  1  Hawk,  c  38,  B.  8. 
5S3k  564;   Johnson's  case,  'i  Bast,        (9)  Id.  s.  10. 
P.  C.  488s  GnVs  caae^  1  Str.  481.  (r)  Id.  s.  9.  ' 
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where  a  woman,  inteDding  to  rob  a  house,  indaced  a  boj  who  was 
In  care  of  it  to  let  her  in,  hy  promising  him  a  pot  of  ale,  and  haring 
thns  obtained  an  entrance,  she  sent  him  for  the  ale,  and  during  hii 
absence  she  robbed  the  boose  and  went  off:  this  was  holden  to  be 
bnrglaiy  (a).  So,  if  by  agreement  and  confederacy  between  thieves 
tad  a  eenrant  in  the  house,  the  senrant  in  the  night  time  open  the 
door  and  let  the  thicTes  in,  this  in  law  is  a  breaking  (6);  but  if  the 
aenrant  merely  pretend  to  confederate  with  the  thieves,  for  the  pur- 
pose of  haying  them  taken,  and  communicate  the  design  to  the 
police  and  act  under  their  direction,  his  afterwards  opening  the  doof 
Imd  letting  the  thieves  in,  has  been  holden  not  to  be  such  a  break* 
ing  as  to  constitute  burglary  (o). 

And  the  breaking,  whether  actual  or  oonstmctiTe,  most  be  in  the 
nighttime. 

2.  An  entering  into  the  dwelling-house.    An  entry  of  any  part 
of  the  person  within  the  house  is  sufficient,  although  the  party  be 
detected,  and  abandon  his  design,  before  he  has  had  an  opportunity 
of  effecting  the  felony  intended  (d).    Where  a  man  in  the  night 
time  broke  a  pane  of  glass  in  a  shop  window,  and  put  his  hand  in, 
and  took  some  watches  and  other  things  within  his  reach,  this  was 
holden  to  be  burglary  (e).     And  where  the  sash  window  of  a 
dwelling-house  was  fastened  in  the  usual  way,  by  a  latch  from  the 
bottom  of  the  upper  sash  to  the  top  of  the  lower  one,  and  there 
were  inside  shutters  which  were  fastened ;  the  prisoner  broke  a  pane 
of  glass  in  the  upper  sash  of  the  window  and  introduced  his  hand 
within,  with  intention  to  undo  the  latch  by  which  the  window  wai 
fiutened ;  and  whilst  he  was  cutting  a  hole  in  the  shutter  with  a 
centrebit,  and  before  he  had  undone  the  latch  of  the  window,  he  was 
seized :  the  judges  held  this  to  be  a  sufficient  entry  to  constitute 
burglary  (/).     So,  putting  the  hand  within  the  doorway,  though 
for  the  purpose  of  making  a  pass  with  a  sword  at  some  persons  in 
the  entry,  was  holden  sufficient  (^).     So,  where  a  shop  window, 
within  which  there  were  watches  and  jewellery,  was  broken,  by  the 
prisoner's  thrusting  his  finger  through  one  of  the  panes,  and  the 
finger  was  seen  on  the  other  side :  the  judges  held  this  to  be  a  suf- 
ficient entry  to  constitute  burglary  (A).    So,  if  the  party  put  in  any 
instrument,  for  the  purpoee  of  committing  the  felony  with  it, — as 
if  he  put  a  pistol  within  a  window  for  the  purpoee  of  firing,  or  a 
hook  to  take  anything  out  (»'),  and  according  to  some,  if  he  fire  a 
loaded  gun  at  the  house  and  the  bullet  enter  it  (ib),  it  is  a  sufficient 

(a)  Bawkint's  caie,  2  Eait,  P.  C.  (/)  R,  ▼.  Ba^le^  et  al.  R.  ft  R. 

485.  U\  ;  R.  ▼.  Perke$,  I  Car.  A  P.  900. 

(6)  1  Ha!e,  5QS ;  2  Bast,  P.  C.  486 ;  U)  1  Hale.  M3. 

Comwall'i  case,  2  Str.  881.  Ok)  R.  w.  Davis,  R.  ft  Ry.  499. 

ie)  R.  r.  Johnson  and  Jones,  Car.  (O  1  Hawk,  c  38,  ■.  II ;  3  Inst« 

ft  M.  218.  64. 

Id)  1  Hawk,  c.  88,  i.  11.  (A)  1  Hawk.  c.  38,  s.  41 ;  but  see 


I 


e)  R,  T.  Gibbons,  Fott.  107.  1  Hale,  5ft6. 
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entxy ;  but  otherwise,  if  merely  the  instrament,  with  which  he  it 
effecting  the  breaking,  enter  it  (a).  So,  where  the  prisoner  had 
made  an  entry  bj  getting  in  at  the  top  of  a  chimney,  and  he  was 
afterwards  foand  in  the  chimney,  a  little  above  the  mantel-pieoe : 
the  jodgee  held  that  as  the  chimney  was  part  of  the  dwelling,  by 
lowering  himself  in  it,  he  most  be  ooosidereiil  as  having  entered  the 
dwelling-honse  (6).  So,  where  the  breaking  is  oonstmctiTe,  the 
entry  of  the  party  thereapon  is  of  coane  snffioient  entiy  to  coa* 
Btitnte  burglary. 

The  entry,  as  well  as  the  breaking,  mnst  be  in  the  night  time. 
It  is  not  necessary,  however,  that  the  entry  shoold  be  at  the  same 
time  as  the  breaking  ;  if  the  breaking  be  done  with  intent  to  enter, 
and  the  entry  made  with  intent  to  ooomut  a  felony,  and  both  in  the 
night  time,  it  is  snfScient,  althoagh  a  day  or  more  intervene  be* 
tween  the  one  and  the  other.  Where  it  appeared  that  the  prisoner 
took,  the  glass  oat  of  a  door  on  Friday  night,  with  intent  to  enter 
the  house,  and  afterwards  on  the  Snnday  night,  before  the  glass 
was  replaced,  he  entered  by  the  aperture  he  bad  thns  made  :  the 
jadges  held,  that  the  breaking  being  originally  with  intent  to 
enter,  and  the  breaking  and  the  entering  b&g  both  in  the  night 
time,  the  ofifonce  amonnted  to  boxglary,  notwithstanding  the  time 
that  had  elapsed  between  the  one  and  iht  other  (c). 

3.  That  the  house  broken  and  entered  is  a  dwelling-house,  that 
b  to  say,  a  house  in  which  the  occupier  or  his  family  usually  sleep 
at  night ;  for  although  they  may  live  and  take  their  meals  in  it  in 
the  day  time,  yet  if  they  sleep  elsewhere  at  night,  it  is  not  a 
dwelling  in  which  burglary  can  be  committed  (cQ.  So,  a  set  of 
chambers  in  an  inn  of  court  or  college  Is  a  dwelling-house,  if  the 
occupier  or  any  of  his  family  sleep  there  (e).  And  if  any  part  of 
the  family  sleep  in  it,  it  will  be  sufficient  Therefore,  where  the 
prosecutor  had  a  house  fix>nting  the  street,  the  back  part  com- 
municating by  a  door  with  a  public  passage  ;  immediately  opposite 
in  the  passage  were  some  buildings  occupied  by  the  prosecutor,  one 
for  a  kitchen,  another  a  coach-house,  and  another  a  brewfaouse,  and 
over  the  brewhouse  a  servant  boy  of  the  prosecutor  always  slept : 
upon  an  indictment  for  a  buxgUry  in  the  brewhouse,  stating  it  to  be 
the  dwelling-house  of  the  prosecutor,  the  judges  held  that  it  could 
not  be  deemed  a  part  of  the  dwelling-house  in  which  the  prosecutor 
himself  actually  dwelt,  being  separated  from  it  by  the  passage,  but 
tea  of  them  held  it  to  be  a  distinct  dwelling-house  of  the  prosecutor 
(/).  So,  upon  an  indictment  for  a  burglaiy  in  a  shop,  stating  it  to 
be  the  dwelling-house  of  the  prosecutor,  it  appeared  that  the  pro- 
secutor, who  formerly  dwelt  in  the  house  with  his  family,  had 

(a)  I  Hawk.  c.  88,  a.  U;  R.  v.  106. 

Smt  and  Ford^  Ry.  ft  M.  18&  (e)  1  Hawk,  c  38, 1. 18  ;  2  BasL 

(6>  B,  v.  BHee,  R  ft  Ry.  4fiO.  P.  C.  492. 

(c)  R.  V.  Smith,  R.  ft  Ry.  417  (/)  R»  v.    Westwood,  R.  &  Ry. 

id)  B,  V.  Martin  e<  a/.  R.  ft  R.  495. 
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Utterly  dirdt  elsewhere,  without  an  intention  of  returning;  he 
cmitinaed  the  business  boweTer  at  the  shop,  let  some  of  the  rooms 
in  the  house  to  lodgers,  and  his  foreman  with  his  wife  and  an  ap- 
prentice dwelt  in  others  ;  the  foreman's  wife  was  also  the  pro- 
secutor's servant,  employed  in  keejnng  the  apartments  clean,  but  all 
were  paid  weekly  wages  :  the  judges  beM  that  the  house  was  in  law 
the  dwelling-house  of  the  proeecutor,  and  the  shop  a  part  of  it  (a). 
So,  where  upon  an  indictment  for  burglary,  it  appeared  that  the 
premises  consisted  of  a  counting-house  on  the  ground  floor,  oc- 
coped  by  the  prosecutors  as  brewers  and  bankers,  and  two  rooms 
above,  in  which  thnr  cooper  and  his  family  lived ;  the  contract 
between  the  prosecutors  and  their  brewer  was,  that  he  should  havs 
these  rooms  to  live  in,  with  firing  and  certain  weekly  wages  ;  there 
was  a  separate  entrance  to  the  upper  rooms,  and  there  was  no  com- 
munication between  them  and  the  counting-house,  except  by  a  trap* 
door,  which  however  was  never  used:  the  counting-house  being 
broken  open,  the  jtidges  held  it  to  be  properly  described  as  the 
dwelling-house  of  the  prosecutors  (6).  But,  where  the  prosecutor, 
an  upholsterer,  and  his  fiunily,  left  the  house  in  which  he  had 
resided  with  his  fiunily,  without  an  intent  of  returning  to  live  in  it, 
and  took  a  dwelling-house  elsewhere,  but  still  retained  the  former 
house  as  a  warehouse  and  workshop ;  and  two  women,  employed  by 
him  as  work-women  in  his  business,  and  not  as  domestic  servants, 
slept  there  to  take  care  of  the  house,  but  did  not  have  their  meals 
there,  or  use  the  house  for  any  other  pnrpoM  than  sleeping  in  it  as 
a  security  to  the  house  :  the  judges  held  thut  this  was  not  properly 
described  as  a  dwelling-house  of  the  prosecutor  (c).  So,  a  servant 
put  to  sleep  in  a  bsurn,  for  the  temporary  purpose  of  watching 
against  thieves  ((Q,  or  a  porter  lying  in  a  warehouse,  for  the  tem- 
porary purpose  <yr  watching  goods  (e),  does  not  make  the  bam  or 
warehouse  a  dwelling-house,  which  can  be  the  subject  of  burglary. 
But  where  a  coachman  rented  two  rooms  over  his  mistress's  coach- 
house, and  he  and  his  family  dwelt  in  them,  it  was  holden  that 
they  were  well  described  as  his  dwelling-house  in  an  indictment  for 
burglary  in  them  (f).  However,  the  occasional  absence  of  the  pro- 
secutor and  his  family  from  his  dwelling-house  will  not  prevent  it 
from  being  deemed  such  {g\  provided  Uiat,  when  absent,  he  have 
the  intention  of  returning  to  it  (A).  But  if  he  leave  it  without  an 
intentioD  to  return  to  it,  it  can  no  longer  be  deemed  his  dwelling- 
boose  (t).  So,  if  the  tenant  of  a  dwelling-house  quit  it  at  the  end 
of  his  term,  it  can  no  longer  be  deemed  bis  dwelling-house,  or  the 
dwelling-hoiise  of  his  landlord,  unless  the  latter  go  and  dwell  in  it 

(a)  A.  V.  O^MoM  emd  Kev^  R.  (e)  R,  v.  5fNi/Jk,  S  Eait,  P.C.  497. 

ft  Rv.  44X  (/)  it.  T.  Twmer,  %  Eait,P.C^92. 

(6)  Jl.  V.  Stodt  ft  ai,  R,  A  Ry,  (g)  1  Hawk.  c.  88,  s.  18:  R.  v. 

18ft.  AfMfrm  4r  Harris,  8  East.  P.  C.  496. 

e)  R.  V.  FUmagan,  R.  &  R7. 187.  (A)  Nutbrown'»  case,  Fott.  76. 

|d)  Brown's  esse,  S  Rast,  P.  C.  (0  Id. 
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(jol).  Bat  where  the  occupier  died,  and  his  executor  pat  serruits 
into  the  boose,  pajing  them  board  wages,  but  did  not  go  to  reside 
there  himself,  and  a  barglarj  was  committed  in  the  honiSt  the 
jndges  held  that  it  might  be  deemed  the  dweHing-honse  of  the 
ezecntor  (6).  If  a  man,  however,  take  a  boose,  and  before  he  goes 
to  liye  in  it,  and  whilst  it  is  under  repair  or  preparing  for  him,  it  be 
brokeUf  entered,  and  robbed,  it  cannot  be  deemed  bis  dweUing-houae, 
for  he  has  never  as  jet  dwelt  in  it ;  and  of  course  the  ofionder  cannot 
be  convicted  of  burglary  (c).  The  law  of  buiglaiy  also  has  reUtion 
to  permanent  stroctores  only,  and  not  to  booths  or  tents,  or  the 
like,  although  the  owners  maj  happen  to  dwell  therein  (d).  Bat 
where  a  permanent  boilding  of  mod  and  brick,  built  on  the  down  at 
Weyhill,  with  wooden  doon  and  windows  that  bolted  on  the  inside, 
was  rented  by  the  prosecotor  for  the  week  of  the  fair,  and  used  as  a 
booth,  but  he  and  his  wife  slept  in  it :  this  being  broken  into  bj 
the  prisoner  in  the  night  time,  whilst  it  was  thus  occupied,  Parke, 
J.  (after  consulting  Littledale,  J.)i  held  that  it  was  such  a  dwelling- 
house  as  might  Im  the  subject  of  buglaiy,  and  the  prisoner  was 
convicted  (e). 

All  oot-houses  withm  the  curtilage  (that  is,  the  common  fence 
including  the  dwelling-house  and  its  offices),  were  formerly  deemed 
parts  of  the  dwelling-house;  and  if  a  burglary  were  committed  in 
any  of  them,  it  was  stated  to  be  oommitt^  in  the  dwelling-house, 
or  in  an  out-house  parcel  of  the  dwelling-hoQse.  But  by  the  58rd 
section  of  this  statute  (jxw<),  no  building,  although  within  the  same 
curtilage  with  the  dwelling-house  and  occupied  therewith,  shall  be 
deemed  to  be  part  of  such  dwelhng-hoose  for  the  purpose  of  bur- 
glary, '*  unless  there  shall  be  a  communication  between  such  build- 
ing and  dwelliog-hoQse,  either  immediate,  or  by  means  of  a  covered 
and  inclosed  passage  leading  from  one  to  the  other."  Where  it  ap- 
peared that  the  premises  occupied  by  the  prosecutor  consisted  of 
two  rooms  and  a  wash-house  on  the  ground  floor,  and  three  bed 
rooms  over  them;  the  wash-house  did  not  communicate  with  the 
other  two  rooms  on  the  ground  floor,  the  door  opening  into  the  yaxd, 
but  the  room  over  the  wash-house  communicated  with  the  adjoining 
bed  room;  the  prisoner  haviug  broken  into  the  wash-house,  was 
attempting  to  break  the  partition  waU  between  that  and  the  adjoin- 
ing room  00  the  ground  floor,  when  he  was  detected:  seven  of  the 
Judges  held  this  to  be  boiiglaiy ;  that  the  wash-house  was  a  part  of 
the  dwelling-house,  and  that  the  above  section  extended  only  to 
buildings  which  are  within  the  curtilage,  but  form  no  part  of  the 
dwelling-house:  and  five  jndges  held  that  the  wa^-house  was  not 
part  of  the  dwelling-house,  and  that  the  case  came  within  the  above 


.  ^i)  £k^'  ^"^  *"*"  ^*'*' *  ^"^'  ^*»^  ^'  C-  498  J  FuUer't  caw,  Id.  , 

^•-P.'  Vr*    -                -  Harrta'i  case,  Id. 

«<*>  5l'^2?**  •"'  Loni(mmH,i  td)  i  Hale,  587;  I  Bawk,  c  M. 

Bast,  r»  C.  499i  t,  #6. 

.  ^*^  J?- J'  y^.  ?!**  *'®<*'»  *  l«)  A  V.  SmUh,  Mo.  ft  R.  SS6. 
Bast,  P.  C.  497 ;   Hallard'i  caie,  2 
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aectioD  of  the  statute  (a).  If  then  be  anj  doabt  of  the  oat-honee 
or  building  broken  or  eDtered,  being  such  as  is  here  described,  add 
to  yoor  indictment  a  count  for  breaking  and  entering  a  building  within 
the  curtilage,  according  to  the  form  given  (jpoat  p.  253).  A  building, 
however,  to  be  within  the  meaning  of  the  above  section,  most  be 
occupied  with  the  dwelling-house,  and  in  the  same  right  Mrs. 
Richards  let  her  dwelling-house  to  her  son  Josiah,  and  a  ware- 
house, communicating  internally  with  the  dwelling-house,  to  Josiah 
and  lids  younger  brother,  at  a  separate  rent;  Josiah  lived  in  the 
dwelling-house,  and  constantly  used  the  communication  between 
that  and  the  warehouse;  both  brothers  carried  on  their  joint  busi- 
nesa  in  the  warehouse;  the  warehouse  being  broken  and  entered  in 
the  night  time,  the  judges  held  that  it  could  not  be  deemed  part  of 
the  dweUing-honse,  as  the  dwelling-house  was  holden  under  a 
demise  to  Josiah  alone,  and  he  alone  dwelt  in  it,  and  the  warehouse 
holden  under  a  distinct  demise  to  himself  and  his  brother  (6). 


4.  That  it  was  the  dwelling-house  of  C.  D.,  as  mentioned  in  the 
indictment  There  are  a  number  of  nice  distinctions  upon  this 
subject,  which  formerly  led  to  many  acquittals,  on  grounds  entirely 
beside  the  merits  of  the  respective  cases.  But  now  the  court  at  the 
trial  may  amend  the  indictment,  if  by  mistake  the  house  be  stated 
to  be  the  dwellmg-house  of  C.  D.  instead  of  £.  F.,  &c.  (c).  I  may 
be  excused  therefore  from  giving  the  cases  upon  the  subject  at  as 
great  length  as  might  otherwise  be  necessary.  Whers  the  prosecutor 
and  his  fiunily  an  the  sols  occupants  of  the  house,  and  in  the  prose- 
enter's  own  right  as  owner  or  tenant,  it  may  well  be  described  as  his 
dwelling-house,  even  although  he  be  but  tenant  at  will  (<f).  If  it 
be  occupied  by  a  married  woman,  though  living  separate  from  her 
husband,  it  must  be  described  as  the  dwelling-house  of  her  husband 
(a).  In  the  case  of  chambers  in  an  inn  of  court  or  a  college,  they 
are  rightly  stated  to  be  the  dwelling-house  of  the  occupier,  if  he 
dweQ  in  them  (/).  So,  an  out-house  belonging  to  and  connected  with 
a  dwelling-house,  as  mentioned  (jamU  p.  246),  is  described  to  be  the 
dweUing-house  of  the  person  residing  and  dwelling  in  the  dwelling- 
house  to  which  it  is  attached;  unless  it  be  let  to  another,  and  in 
that  case  it  is  described  as  the  dwelling-hoose  of  the  latter,  if  he 
actually  dwell  in  it  In  the  case  of  the  coachman  who  rented  two 
looms  over  a  coach-house,  in  which  he  and  his  wife  dwelt,  it  was 
holden  that  they  were  properly  described  as  the  dwelUng-bouse  of 
the  coachman  (g).  If  indeed  he  occupied  them  as  servant  only, 
then  they  must  have  been  described  as  the  dwelling-house  of  the 


(a)  R.  V.  Bmrrcmet,  R.  &  Rr.974.  (c)  R,  v.  Freneh^  R.  k  Rj.  491  ; 

(b)  R.  ▼.  Jtukimi  et  oL  R.  ft  Ry.  R.  v.  Wilfitrd  and  Nibb$,  R.  St  Ry. 
244.  M7j  Farr's  CAM.  KeU  48. 

(ff)  14  ft  16  Vict  c.  100, 1. 1.  (/)%  East,  P.  C.  50ft. 

id)  R.  V.  CoUett  et  al.  K.  tc  R.  Or)  Tuni«r*i  case,  tnUe.  p.  945. 
4M. 
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master,  wbeiber  they  were  connected  with  the  hoase  the  master 
actnally  occupied  (a)  or  not,  in  which  latter  case  they  woald  be 
deemed  the  separate  dwelling-boose  of  the  master  (6).  S(HDetime8 
A  difficulty  arises,  in  ascertaining  whether  a  party  dwells  in  and 
occupies  a  house  in  his  own  right,  or  as  the  servant  of  another. 
Where  a  warehouseman,  with  his  family,  lived  in  a  dweUing-honse 
upon  the  premises  of  his  master,  for  which  and  for  coals  he  paid  his 
master  a  rent  of  11/.  a  year;  the  house  alone  was  worth  20/.  a  year 
to  let  to  an  ordinary  tenant,  but  the  master  let  it  to  him  at  a  much 
lower  rent,  being  desirous  that  he  should  reside  upon  the  premiaes 
for  their  security;  upon  an  indictment  for  burglary  in  the  house, 
the  judges  held  that  this  occupation  of  the  warehouseman  could  not 
be  deemed  the  occupation  of  the  master,  for  the  warehouseman  stood 
in  the  character  of  tenant;  the  master  might  have  distrained  upon 
him  for  his  rent,  and  could  not  arbitrarily  have  removed  him  (e). 
A  workman  was  employed  at  15d.  a  week  wages,  aiid  a  cottage  free 
of  rent  and  taxes  for  himself  and  his  family  to  dwell  in:  upon  an 
indictment  for  burgUry  in  the  cottage,  tlie  judge  at  the  trial  held 
that  as  the  workman  occupied  the  cottage  for  his  own  benefit  and 
not  for  the  use  or  benefit  of  his  master,  it  was  weU  described  as  the 
dwelling-house  of  the  workman;  and  upon  a  reference  to  the  judges, 
they  were  of  the  same  opinion  (d).  Where  a  toll-gate  house, 
erected  by  the  trustees  of  a  turnpike,  as  and  for  the  dwelllng-honse 
of  the  person  who  might  be  employed  to  collect  the  tolls  at  a  parti- 
cular gate,  was  broken  and  entered  in  the  night  time;  and  upon  an 
indictment  for  the  burglary,  it  appeared  tl^t  the  trustees  had  let 
the  tolls  to  Ward,  and  Ward  bad  employed  Ellis  (at  weekly  wages, 
with  the  privilege  of  living  in  the  toU-honse  in  question)  to  collect 
them,  and  that  Ellis  dwelt  in  the  house  for  that  purpose:  the  in- 
dictment having  described  this  as  the  dwcJling-house  of  Ellis,  the 
judges  held  the  description  to  be  correct;  for  Ellis  had  the  exclusive 
possession;  it  was  unconnected  with  any  premises  of  Ward,  and 
Ward  did  not  appear  to  have  any  interest  whatever  in  it*(e).  If 
on  the  other  hand  it  be  occupied  by  servants  only,  the  house  should 
in  general  be  described  as  the  dwelling-house  of  the  master  C/). 
And  therefore,  where  one  Story  had  separate  apartments  in  the  house 
of  the  Afiican  company,  as  an  oSEuset  of  that  company,  and  a  bur- 
g]axj  being  committed  in  them,  they  were  stated  in  the  indictment 
to  be  the  dwell^g-bouse  of  Stoiy :  this  was  holden  to  be  wrong,  for 
Story,  and  others  in  similar  situations,  occupied  th«r  apartments  as 
servants  of  the  company;  the  indictment  should  have  stated  the 
apartments  to  be  the  dwelling-house  of  the  company,  for,  although 


^icyE,  v.  Jer^  4  Waiker,  By.     ^c/)i«.  v.  Si^.  R.  *  Ry.  ,85; 
and  see   R,  v.    Margettt  tt  alVi    *  ''"^  *^*  ^'  «»• 
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as  an  aggregate  corporate  body,  the  oompaoy  ooald  not  be  said  to 
dwell  anywhere,  jet  thej  might  haye  a  mansion  for  the  habitatioD 
of  their  serraatB  (a).  So,  an  indictment  for  a  burglary  in  apart- 
ments in  the  cnstom-honse,  woold  rightly  describe  them  as  the 
dwelling-house  of  the  Qoeen  (6).  But  where  the  Norwich  Union 
Jife  cffioe  had  their  office  of  business  in  the  lower  part  of  a  house, 
the  upper  part  b«ng  appropriated  for  the  residence  of  their  secre- 
tary and  his  family,  and  a  burgUry  being  committed  in  the  lowisr 
part,  the  house  was  described  in  the  indictment  as  the  dwelling- 
house  of  the  secretaiy :  the  judges  held  that  as  the  secretary  and 
liis  family  were  the  only  persons  who  dwelt  in  the  house,  it  was  pro- 
perly described  as  his  dwelling-house,  although  it  might  have  been 
described  as  that  of  the  company  (e). 

If  a  man  let  a  part  of  his  bouse  to  lodgers,  and  he  or  any 
of  his  family  continue  to  dwell  in  the  other  part, — if  a  burglary 
be  committed  in  the  house,  whether  in  the  part  occupied  by  him 
or  that  occupied  by  the  lodgers,  the  house  must  be  described  in  the 
indictment  as  his  dwelling-honse  (d).  So,  in  the  case  of  a  guest  at 
an  inn,  if  his  room  be  broken  and  entered  in  the  night  time,  the 
indictment  must  describe  it  as  the  dwelling-house  of  &e  innkeeper 
(e).  In  B.  ▼.  Gibbous  and  Kew  (/),  where  a  servant  of  the  prose- 
cutor dwelt  in  a  part  of  the  house,  and  the  rest  (excepting  the  shop) 
was  let  off  to  lodgers, — a  burglary  being  committed  in  the  shop, 
the  judges  held  that  it  was  properly  described  as  the  dwelling-house 
of  the  proeecntor.  Where  the  prosecutor  (having  a  dwelling-house 
with  a  shop  adjoining  to  it,  with  separate  entnmoes  from  the  street, 
but  the  shop  having  a  back  door  into  a  passage  in  the  house)  let 
the  shop  to  his  son,  who  used  it  as  a  place  of  business  only,  and  did 
BOt  reside  there:  a  burglary  having  been  committed  in  the  shop,  the 
judges  held  that  it  was  properly  described  in  the  indictment  ss  the 
dw^ling-house  of  the  father  (jg).  But  if  he,  his  family  or  servants, 
do  not  dwell  in  that  part  reserved  to  himself,  and  that  part  be 
broken  and  entered,  the  offender  cannot  be  convicted  of  burgUry !  it 
cannot  be  described  as  his  dwelling-house,  for  he  does  not  dwell  in 
it ;  nor  oan  it  be  described  as  the  dwelling-house  of  his  lodger,  for 
it  forms  no  part  of  his  holding,  he  has  not  poesession  of  it,  or  any 
interest  in  it  (A).  But  if  in  such  a  case  the  burglary  be  in  that  port 
occupied  by  a  lodger,  it  may  be  described  as  the  lodger^s  dwelling- 
house  (t).  Or  if  the  owner  or  lessee  of  a  dwelling-house  let  the 
whole  df  it  to  lodgers,  retaining  no  part  of  it  for  his  or  his  family's 
dwelling,  the  part  each  lodger  occupies  and  dwells  in,  is  deemed  in 
law  to  be  the  dwelling-house  of  such  lodger,  with  relation  to  bur- 

(«>  R.  V.  B€nokhu,  9  Bait,  P.  C.  502 ;  Protur*!  mm.  Id. 

601 ;  &  P.  PickM'i  ease,  and  May-  (/)  S««  ami,  p.  946. 

luurd'i  case.  Id.  (£)  R.  v.  S^flbm,  R.  ft  Ry.  909. 

(b)  R,  ▼.  Jordtmt  7  Car.  &  P.  489.  (A)  R,  t.  ^Akm,  R.  and  Rj.  1 1ft. 
(0  il.  ▼.  Wilt,  Ry.  ft  M.  948.  (i)  9  East,  P.  C.  605  ;  Rogert'i 
(d)  Kel.  84, 9  EMt,  P.  C.  SOS.  case,  Id.  606. 

(c)  1  Hale,  K4fUf!  $  9  Bast,  P.  a 
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glaiy,  whether  the  perte  holden  hj  the  respeetiTe  lodgers  eoammiii* 
cate  with  eech  other  or  not  (a).  Where  the  owner  of  a  house 
divided  the  shop  io  two  bj  a  partition,  each  having  a  door  opaoiBg 
into  the  street,  and  let  one  of  them  and  some  rooms  in  the  hmise  to 
Choice,  and  the  other  with  the  remainder  of  the  home  to  Bjan;  «t 
the  end  of  each  shop  was  a  door,  opening  into  a  oommoo  passage, 
that  led  to  one  common  staircase;  Choice  paid  100/.  a  jear  and  the 
taxes,  for  his  portion ;  Byan  SOL  a  year  for  bis ;  each  had  his  separate 
fiimily,  separate  kitchen,  &c  bat  the  rooms  occapied  by  each  opened  oq 
the  common  stwrcase  above  mentioned:  upon  an  indictment  for  bnr> 
glary,  it  appeared  that  the  prisoner  entered  at  the  window  of  the  com- 
mon staircase,  nnlocked  the  door  of  Ryan*s  shop  and  entered  it ;  and  the 
Judges  held  tJiat  the  place  was  rightly  described  in  the  indictment, 
as  the  dwelling-house  of  Ryan  (6).  So,  if  a  man  let  off  part  of  his 
dwelling-honse,  and  retain  and  live  in  the  rest,  but  sever  the  two 
parts  80  as  to  make  them  distiact  tenementS|having  distinct  entrances, 
and  having  no  intenial  oommnnication  with  each  other,  •^  then 
each  tenement  is  considered  in  law  the  dwelling-hoase  of  the  partj 
who  dwells  in  it,  and  must  be  desoribed  ss  sach  io  an  indictment  for 
barglary  (c).  So,  where  two  partners  had  a  house,  and  they  di- 
vided it  so  ss  to  have  separate  entrances  and  no  internal  conmioni* 
cation,  each  part  was  holden  to  be  the  separate  dwelling-house  of 
the  partner  occupying  it  (d).  But  where  the  honse  of  a  partner- 
ship  had  not  been  divided,  and  one  only  of  the  partners  with  his 
family  dwelt  in  it,  but  the  clerks,  shopmen,  and  servants  of  Um 
firm,  ninety*one  in  number,  slept  there  siso,— the  judges  held  the 
house  to  be  rightly  described  as  the  dwelling-honse  of  the  partnen 
(e).  The  occupier  may  be  named  by  the  name  he  is  nsoally  known 
by:  and  where  the  house  was  described  as  the  dwelling-hoase  of 
Blary  Johnson,  and  it  appeared  that  her  real  name  was  Msiy  Davies, 
hot  that  she  had  taken  the  house  in  the  name  of  Johnson,  and  had 
been  called  and  known  by  that  name  alone  for  the  last  five  years, — 
the  judges  held  that  this  fully  warranted  her  being  called  JohnsoD 
in  the  indictment  (y).  If,  however,  there  be  any  mistake  in  this 
respect,  the  judge  at  the  trial  may  amend  the  indictment  (^). 

5.  That  the  house  is  situate,  as  described  in  the  indictment* 
Where  it  appeared  that  the  house  was  in  the  parish  of  A.,  but  the 
out-house  in  which  the  burglary  was  committed  was  in  the  parish  of 
B.,  and  the  indictment  described  the  honse  as  being  in  the  parish  of 
B.,  the  question  whether  this  was  a  right  local  description  of  the 
house  was  reserved  for  the  opinion  of  the  judges:  thfj  however  gave 
no  opinion  upon  the  point,  but  decided  the  case  upon  another  ground 

(a)  CarreU**  csM,  S  E«it,  F.  C.  SO8,0^e«r. 
e06 ;  Trapchav*!  case,  U, ;  I  Leach,        (tti  Jonei'i  esie,  a  East,  F.  C, 

4S7 ;  1  Hawk.  c.M,  ■.  S9.  Q04;  1  Lewh,  Wi, 

(ft)  il  ▼.  Jokn  Bailty,  Rjr.  ft  11S3.        («)  R,  ?.  Askea^  Ry.  ft  M,  989. 

(c)  9  Hawk.  c.  88.  ■.  88 ;  %  East,        (/)  71.  t.  KorUrn^  B.  ft  Rjr.  610. 
P.  C.  007  ( and  lee R.  v.  GAmm,  Id.        Cf)  lift  16  Vict.  c.  lOQ,  s.  1. 
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(a).    However,  a  mistake  in  this  respect  mkj  be  amended  by  the 
judge  at  the  trial  (6). 

6.  The  intent  to  oommit  the  felony,  as  stated  in  the  indictment. 
This  is  an  essential  ingredient  in  bnrglarj,  without  which  it  would 
be  merely  a  trespass.    It  is  immaterial  whether  it  be  a  felony  at 
common  law  or  by  statute  (c).    In  general  the  intent  may  be  pre* 
aumed  from  what  the  offender  actually  does  after  the  breaking  and 
entering;  if  he  commit  a  felony,  it  may  fairly  be  presumed  that  he 
entered  for  that  purpoee.    Even  the  veiy  £u;t  of  breaking  and  en- 
tering  in  the  night  time,  raises  a  presumption  that  it  is  done  with 
the  intent  of  staling.    Where  a  man  in  the  night  time  had  entered 
a  house  by  the  chimney,  and  was  found  in  it  just  aboye  the  mantel- 
piece; and  when  he  found  he  was  detected  he  ascended  the  chimney 
again  and  got  out  at  the  roof:  the  jury  found  him  guilty  of  burglary 
with  intent  to  steal  upon  this  evidenoe  alone,  and  the  judges  con- 
firmed the  conviction  (d}.    But  this,  like  other  presumptions,  may 
be  rebutted.    Where  persons  were  indicted  for  a  burglary  in  the 
bouse  of  A.,  with  intent  to  steal  the  goods  of  B.,  an  excise  officer, 
but  it  appeared  that  they  broke  in  for  the  purpose  of  taking  and  re- 
Qtering  to  tibe  owner  some  tea  which  the  excise  officer  h^  seized; 
the  judges  held  that  this  did  not  support  the  indictment  (e).    If  a 
man  break  and  enter  the  house  of  another  in  the  night,  with  intent 
to  beat  him  merely,  and  in  beating  him  he  kill  him,  it  is  not  bur- 
glaxy  {/)i  here  the  presumption  would  be  that  he  intended  to  com- 
znit  murder;  but  the  presumption  is  rebutted  by  showing  what  his 
teal  intent  was  at  the  time  of  the  breaking  and  entry.    Where  a 
man  was  indicted  for  bnrglaiy  with  intent  to  kill  a  horse,  and  it  ap- 
peared in  evidence  that  the  prisoner  broke  and  entered  a  stable  be- 
longing to  a  dwelling-house,  for  the  purpose  of  laming  a  horse  that 
was  kept  there,  in  order  to  prevent  him  from  running  arace,  and  he 
accordingly  effected  his  purpose  by  cutting  the  sinews  of  the  fore 
leg,  but  the  horse  afterwards  died  of  the  wound :  as  wounding  a 
bone  was  not  at  that  time  felony,  the  prisoner  was  acquitted  of  the 
burglaxy;  but  he  was  afterwards  indicted  for  killing  the  horse,  and 
convicted  {g). 

7.  The  Ureeny  or  other  felony  hud  in  the  indictment  This  is 
proved  as  in  the  ordinary  case  of  an  indictment  for  the  larceny  or 
other  felony.  But  it  is  not  essential  to  a  conviction  for  the  burglary, 
that  the  larceny  in  this  case  should  be  proved,  if  you  prove  the  in- 
tent oUvndi,  On  the  other  hand,  if  you  fail  in  proving  the  bur-  • 
glaiy,  and  prove  the  larceny,  he  may  be  convicted  of  Uie  larceny 


(a)  A.  ▼.  Bemutt  eiaLfL.A  Ry.  (e)  R.  ▼.  Knight  et  ai.  2  Bast. 

189.  P>  C.  510. 

(6)  14  &  16  Vict.  c.  100,  •.  I.  C/)  1  Hal*.  8^9.  ^61. 

(c)  1  Hawk.  c.  38.  t.  88.  (g)  Dobta*i  case,  a  Eait,  P.  C. 

id)  JL  V.  JSriee,  B.  ft  By,  450,  513. 
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and  acqaitied  of  the  bnrglaiy  (a);  or  if  two  be  indicted,  one  may  be 
convicted  of  the  burglary,  and  the  other  of  the  larceny  (6). 

If  yon  fiul  in  proving  the  breaking  and  entering  to  have  been  in 
the  night  time,  tLe  prisoner  may  be  convicted  of  bonse-breaking,  if 
a  larceny  in  the  hooee  be  proved  (c).  If  yon  6ul  to  prove  the 
breaking  and  entry,  the  defendant  may  still  l»  convicted  of  stealing 
in  the  dwelling-boose,  if  the  goods  stolen  be  of  the  value  of  five 
pounds  (d).  And  if  you  fiul  to  prove  the  value  to  be  five  pounds,  he 
may  be  convicted  of  a  common  larceny. 

As  to  principals  in  the  first  and  second  degrees:  if  several 
come  to  commit  a  burglary  together,  and  some  stsad  outside  in  the 
places  adjacent  to  watch,  whilst  others  break  and  enter  and  rob  the 
house, — they  are  all  guilty  (e),  the  latter  as  principab  in  the  first 
degree,  the  former  as  prindpiJs  in  the  second. 


What  Build- 
ing within 
the  Curtilage 
•hall  be 
deemed  Part 
oftheDireU- 
ing  HooM. 


Entering  a 
Dwelling 
House  at 
Night  with 
Intent  to 
commit 
Felony. 


Lin.  No  building,  although  within  the  same' 
curtilage  with  any  dwelling  house,  and  occupied 
therewith,  shall  be  deemed  to  be  part  of  such 
dwelling  house  for  anj  of  the  purposes  of  this  Act, 
unless  there  shall  be  a  conununication  between, 
such  building  and  dwelling  house,  either  immediate, 
or  by  means  of  a  covered  and  inclosed  passage 
leading  from  the  one  to  the  other. 

LIV.  Whosoever  shall  enter  any  dwelling  house 
in  the  night,  with  intent  to  commit  any  felony 
therein,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of 
the  Court,  to  be  kept  in  penal  servitude  for  any 
term  not  exceeding  seven  years  and  not  less  thaa 
three  years, — or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 


8 


(a)  2  Hawii.  c.  47, 1. 11 .  ft  P.  418. 

(6)  R,r.Butterwonhetal,  R.ft  (tf)  Hangerford'i   case,  3  East, 

R7.  UO.  F.  C.  51S. 

(c)  A.  T.  Complon  et  aLZ  Car.  (e)  1  Hawk.  c.  88. 1. 13. 
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KOTB. 

This  IB  the  same  oflfonoe  as  barglaxy,  omittiitt  the  bnakiof  of 
the  house  (o).  ^  ^^^ 


LV.  Whosoever    shall   break    and   enter   anj  Braakinginto 
building,  and  commit  any  felony  therein,  such  iShrtSS 
buflding  being  within  the  curtilage  of  a  dwelling  S,"iSXY** 
house,  and  occupied  therewith,  but  not  being  part  ^**~^** 
thereof,  according  to  the  provision  herein-before 
mentioned  (ft),— or  being  in  any  such  building  shall 
commit  any  felony  therein,  and  break  out  of  the 
same, — shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  fourteen  years  and  not  less  than 
three  years, —  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 


to  wit.  $ 


Note. 
IndictmeuL 

The  jnron  for  onr  Lady  the  Queen,  npon  their  oath 

present,  that  A.  B.,  on  the daj  d ,  in  the 

year  of  our  Lord ,  feloniously  did  break  and  enter  a  certain 

building  of  C.  D.  sitoato  at ,  m  the  cunnty  of ,  (the  said 

bnOdixig  being  then  within  the  cnrtilage  of  the  dwelling-house  of  the 
•aid  C.  D.,  there  sitnate,  and  by  the  said  C.  D.  then  occupied  there- 
with, and  there  bemg  then  no  communication  between  the  said 
building  and  the  said  dwelling-house,  either  immediate  or  by  means 
of  any  coyered  and  inclosed  passage  leading  from  the  one  to  the 
other);  and  that  the  sud  A.  B.  then  in  the  said  building  feloniously 
did  steal,  take,  and  carry  away  one  gold  watch  ["  awyftXan^  "]  of 
the  value  of  five  pounds,  of  the  goods  and  chattels  of  the  said  C.  D., 
in  the  aud  building  then  being  found:  against  the  form  of  the 


(a)  SeeiMl^.p.Ml.  (6)     cct.  63,  p.  853. 
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sUtate  in  snch  mm  made  and  prorided,  and  against  the  peace  of  onr 
Ladj  the  Qoeen,  her  crown  and  dignitj. 

To  maintain  this  indictment,  the  prosecntor  must  prove — 

1.  The  breaking  and  entry,  as  in  bnrgkry  (a);  except  that  it  is 
immaterial  whether  it  was  in  the  night  or  in  the  day. 

2.  That  the  bnilding  is  within  the  cortikge  of  the  dwelling- 
honse.  In  the  first  place,  it  b  dear  that  no  building  which  has  a 
cnmmonication  with  the  dwelling-hoQse,  dther  immediate  (that  is^ 
by  a  door  leading  immediately  into  the  dwelling-house),  or  by  means 
of  any  covered  or  inclosed  passage,  leading  from  one  to  the  other,  is 
a  bnilding  within  the  meaning  oif  this  indSctment  (6).  Also  bnild- 
ings  clearly  within  the  cartilage,  and  not  communicating  thoa  with 
the  dwelling  honse,  if  they  be  let  by  the  occn^er  of  the  latter  to  a 
third  persoD,  are  not  bnUdings  within  the  meaning  of  this  indict- 
ment (c);  the  bnildings  here  meant,  are  the  ont-houses  actually  oc^* 
cupied  with  the  dwelling-house,  ami  within  its  curtilage,  but  not 
communicating  therewith  as  above-mentioned.  Where  upon  a  trial 
Ibr  this  oflbnce,  it  appeared  that  the  bnilding  broken  into  was  situata 
in  the  fdd-yard  of  the  prosecutoi's  farm,  in  which  were  all  the  fiurm 
bnildings,  that  the  backdoor  of  the  dwelling-house  opened  into  what 
was  called  the  pump-yard,  which  was  separated  from  the  fold-yard 
by  a  wall  four  feet  high,  in  which  there  was  a  gate,  and  there  was 
also  a  gate  in  the  fold  yard  opening  into  the  highway:  it  was  objected 
that  the  building  was  not  within  the  curtilage  of  the  dwelling-house, 
inasmuch  as  the  pump-yard  intervened  between  them;  but  Wight- 
man,  J.,  after  conferring  with  Erskine,  J.,  held  that  it  was  a  build- 
ing within  the  curtilage  (d).  Before  this  statute,  and  a  former 
statute  upon  the  same  subject,  when  out-houses  within  the  curtilage 
were  deemed  parcel  of  the  dwelling«hotise,  with  respect  to  burglary, 
whether  they  communicated  with  the  dwelling-house  in  the  manner 
here  mentioned  or  not, — it  often  became  a  question  whether  an  out- 
house particularly  situated  was  within  the  curtiUge  of  the  dwelling- 
house.  Hawkins  Uys  it  down,  that  all  out-buldings,  as  bams, 
stables,'  dairy-houses,  &c,  adjoining  to  a  house,  are  looked  upon  as 
part  thereof,  and  consequently  burglary  might  be  committed  in 
them;  but  that  if  they  stood  at  any  distance  from  the  house,  it  had 
not  been  usual  to  proceed  against  oiffences  therem  as  burglaries  (e). 
And  it  had  been  decided  that  an  out-bouse,  occupied  by  the  prose- 
cutor with  his  dwellmg-hoose,  but  separated  therefrom  by  a  passage 
eight  feet  wide,  and  not  connected  with  the  dwelling-house  by  any 
fimoe  mclosing  both,  was  nd  a  place  m  which  a  bnrgUiy  oonld  be 


if  ^  ^^U^  ^'     ..  W   R.  V.  Gilbert  et  al.  1  Car.  * 

(c)  See  oatf ,  /».  iM.  {e)  I  Hawk.  c.  38,  m.  :tl,  M. 
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commttted  (a).  A  bake-hoiise,  eight  or  nine  yards  dietant  fram  Hm 
dwelllDg-honee,  but  ooonected  with  it  bj  means  of  a  paling,  was 
holden  to  be  the  subject  of  borglaiy  (6).  So,  it  was  holden  that  a 
bniglary  might  be  committed  in  a  shop  adjoining  the  dwelUng-hoose, 
sot  having  anj  internal  oommnnicatioa  with  it,  and  the  doom  of  both 
itpemng  on  the  street,  there  being  a  small  ooort-yard  before  them 
which  indaded  both  the  house  and  shop  (c).  Where  the  proaeca- 
tor's  premises  consisted  of  his  dwelUng-honse  and  his  warehoose 
adjoining,  both  openipg  into  the  street,  and  having  no  internal  com- 
mouication;  bat  there  was  a  yard  at  Xhe  back,  which  incloeed  them 
both,  and  each  had  a  back  door  opening  upon  this  yard :  the  ware- 
house having  been  broken  and  entered,  the  judges  hekl  that  it  was 
rightly  described  in  the  indictment  as  the  dwelling-houfie  of  the 
proBecutor  (d).  And  the  same  was  decided  as  to  a  range  of  work- 
shops adjoining  the  dwelling-honse,  all  opening  into  the  street,  but 
all  having  doors  at  the  back  opening  into  a  yard  belonging  to  the 
dwelling-house  (e).  So  where  the  dwelling-house  and  warehouse  of 
the  prosecutor  had  separate  entrances  from  the  street,  and  each  had 
a  back  door  opening  into  a  yard  belonging  to  the  proeecutor,  this 
yard  was  inclosed  by  the  house  and  other  buildings  of  the  prosecutor, 
and  by  a  wall,  and  gates  which  were  closed  and  &stened  at  night; 
the  warehouse  and  <ml]ing-houBe  were  within  the  same  range  of 
buildings,  but  between  them  was  another  dwelling-hottse,  opening 
into  the  yard,  which  was  formerly  part  of  the  prosecutor's  dwelling- 
house,  but  which  he  had  separated  from  it,  and  let  to  a  person  who 
occupied  it,  together  with  some  easements  in  the  yard,  as  his  yearly 
tenant;  the  warehouse  having  been  broken  and  entered,  the  judges 
held  it  to  be  part  of  the  dwelling-house;  it  was  so  before  the  divi- 
sion of  the  houses,  and  they  thought  it  remained  so  after  it  (/). 

As  this  indictment  states  that  there  is  no  communication  between 
the  said  building  and  the  said  dwelling-house,  either  immediate  or 
by  means  of  any  covered  and  inclosed  passage  leading  from  the  one 
to  the  other, — the  prosecutor  should  be  prepared  to  prove  it.  And 
therefore  if  there  be  a  doubt  whether  the  building  in  question  may 
not  be  deemed  such  as  is  the  subject  of  burgUiy  or  house-breaking, 
it  may  be  prudent  to  add  a  count  for  it;  for  otherwise  the  de- 
fendant probably  would  be  liable  to  be  convicted  only  of  a  simple 
larceny. 

8.  The  larceny  in  the  building,  in  the  same  manner  as  in  ordinary 
cases.  The  value  is  immaterial. 

4.  That  the  buildmg  is  locally  situated  as  described  in  the  indict- 


<«)  R.  V.  Oarhmdy  I  Hawk,  a  88,  s.  Sft. 

88, 1.  33 ;  and  Me  il.  v.  fVettmnd,  (d)  JL  v.  LWkgo,  R.  &  Ry.  3&7. 

«iifl,p.  333,S.P.  (e)  n,  ▼.  CMtUking   rt  al.  B..  if 

(b)  CasUe'i  CMe,  1  Hale,  658.  Ry.  334. 

(c)  n.  V.  6AMMI  et.  tU.  1  Leach.  (/;  it.  v.  WaUen  eioLny.h  M. 
357  ;  9  Bast,  P.  C.  508 ;  1  Hawk,  c  IS. 
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ment,  in  the  same  manner  me  in  bnrglaiy  (a).  But  if  there  be  anj  mis- 
take in  this  respect,  the  indictment  may  be  amended  at  the  tiikl  (6). 


totTHome,  ItYL  Whofloevep  shall  break  and  enter  any 
Smm  uid^  dwelling  house,  schoolhouse,  shop,  warehouse,  or 
oraunlttinff  counting-houso,  and  commit  anj  felony  therein, 
-^or,  being  in  any  dwelling  house,  schoolhouse, 
shop,  warehouse,  or  counting-house,  shall  commit 
any  felony  therein,  and  break  out  of  the  same, — 
shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  fourteen  years  and  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 


to  wit.  J 


The  jnrors  for  oar  Ladj  the  Qneen,  npon  their  oath 

present,  that  A.  B.,  on  the  •— ~  day  of ,  in  the 

year  of  oar  Lord ,  felonionsly  did  break  and  enter  the  shop 

['*  dwelUng-hotue,    ichooUumie,   ^op,  toanhouie    or  countiag' 

haute  **]  of  C.  D.,  sitoate  at ,  in  the  ooanty  of ,  and  then 

in  the  said  shop  fdooionsly  did  steal,  take,  and  carry  away  certain 
money  of  the  said  C.  D.,  and  one  doth  coat,  and  one  linen  shirt,  of 
the  goods  and  chattels  of  the  said  C.  D.  ["  tmyfelomT],  in  the  said 
shop  then  being  found  :  against  the  fonn  of  the  statate  in  snch  caae 
made  and  provided,  and  against  the  peace  of  our  Lady  the  Qaeen, 
her  crown  and  dignity. 

Effidenee. 

To  maintain  this  indictment,  the  prosecator  most  prove— 

1.  A  breaking  and  entering  of  the  shop,  in  like  manner  as  in 
bnrgUiy  (c);  except  that  it  need  not  be  in  the  night  time.  If, 
however,  it  tnm  oat  in  evidence  that  the  ofienoe  was  com- 
mitted in  the  night  time,  still  it  shoald  seem  that  the  defendant 

(a)  8«e  amU,  p.  isa  <c)  See  amti,  pp.  841,  S43. 

(*)  14  k  15  Vfct.  c  100,  i.,l. 
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teay  be  oooTicted,  even  althongh  it  appear  that  the  shop,  ware- 
house, or  counting-boiue,  &o.  was  parcel  of  the  proMcator's 
dwelling-hoaae ;  for  the  words  of  the  statute  are—*'  Whosoever 
shall  break  and  enter"  (without  saying  in  the  day  or  in  the  night) 
"  any  dwelling-house,  shop,  warehouse,  or  counting-house  "  (wiUiout 
saying  whether  parcel  of  the  dwelling-house  or  not),  ^  and  covunit 
any  f^ony  therein,"  &c.  But  where  the  evidence  appears  from  the 
depositions  clearly  to  prove  buxglaiy  or  housebreaking,  the  indict- 
ment properly  should  be  framed  accordingly.  Where  one  of  two 
prisoners  never  entered  the  house,  but  stood  outside  whilst  he  sent 
the  other  to  break  and  enter  it,  and  to  steal  some  money  from  a 
particular  place  to  which  he  directed  him  :  the  judges  held  that  he 
might  be  indicted  for  breaking  and  entering  the  house,  as  principal 
in  the  fint  degree  (a). 

9.  That  the  shop  was  then  in  the  occupation  of  the  prosecutor  (6). 
What  is  a  shop  or  counting-house  has  in  some  cssca  been  a  matter 
of  doubt  Where  a  blacksmith,  who  also  dealt  in  coals,  had  a  room 
beyond  his  workshop  for  holding  his  coals,  and  persons  wishing  to 
purchase  went  to  this  room  for  the  purpose ;  a  person  being  indicted 
for  stealing  coals  from  this  place,  as  from  a  shop,  Aldenon,  B.,  held 
that  thu  was  not  a  shop  within  the  meaning  of  the  statute ;  a  work- 
shop, such  as  a  blacksmith's  or  carpenter's  shop,  was  not  within  the 
act  (c).  But,  in  a  subsequent  case,  where  a  bUcksmith's  workshop 
alone,  used  for  no  other  purpose,  and  not  parcel  of  a  dwelling  house, 
was  broken  open  and  robbed.  Lord  Demnan,  C.  J.,  held  it  to  be 
within  the  Act  (d).  Where  a  prisoner  was  indicted  for,  breaking 
and  entering  a  counting-house,  and  stealing  a  quantity  of  copper 
coins  therein,  it  appeared  that  the  pUce  he  broke  and  entered  was  a 
part  of  some  extensive  chemical  works,  called  the  machine-house^ 
where  all  goods  were  weighed,  and  the  weights  entered  in  a  book 
kept  there  by  one  of  the  prosecutor's  servants,  that  an  account  of 
the  men's  time  and  the  amount  of  their  wages  was  taken  there  and 
entered  in  a  book  brought  on  each  occasion  there  for  the  purpose, 
and  then  taken  back  to  a  room  called  the  office,  where  the  general 
books  and  accounts  of  the  concern  were  kept :  the  prisoner  being 
convicted,  and  the  question  whether  this  was  a  counting-house 
within  the  meaning  of  the  Act  being  reserved  for  the  court  of  appeal, 
Lord  Oampbell,  C.  J.,  said  that  Uie  only  question  that  could  be 
submitted  to  the  judges  was,  whether  tliere  was  evidence  that  the 
building  was  a  counting-house,  and  he  thought  there  was  abundant 
evidence  for  the  purpose ;  and  the  other  judges  concurred  (e). 

3.  The  local  rituation  of  the  shop,  &e.,  as  stated  in  the  indict- 
ment Where  the  prisoner  was  indicted  for  breaking  and  entering  a 
warehouse  in  the  parish  of  St  Peter  the  Great,  in  the  county  of 

(a)  A.  V.  Bk/l9rd  and  Hobhuon,        (c)  Jt  v.  Satmden,  9  Car.  ft  P.  79. 

B.  ft  By.  OBI.  (tf)  K,  ▼.  Carter,  I  Car.  A  K.  173. 

{b)  See  anA',  p  347.  («)  B.  v.  Fotitrt  20  Law  J.  170  m. 


258  Larceny^  ^e. 

Worcester,  bat  the  OTidenoe  was,  that  the  parish  was  partly  Id  the 
conntj  of  Worcester,  and  partly  in  the  county  of  the  dty  of  Worcester : 
it  was  objected  that  this  was  a  iwriance,  and  that  the  indictment 
should  have  stated  the  warehonse  to  be  in  that  part  of  the  parish  of 
St  Peter  which  was  in  the  ooonty  of  Worcester;  Patteson,  J.,  held 
that  to  be  80»  and  the  prisoner  was  convicted  of  the  simple  larceny 
only  (a).  But  now  such  a  mistake  as  this  may  be  rectified  by  amend- 
ing the  indictment  (i). 

4.  The  larceny  in  the  shop,  as  in  ordinary  caees.     The  value  is 
immateriaL 


House  Lvii,  Whosoever  shall  break  and  enter  any 

wuh  Infect^'  dwelliDg  houso,  church,  chapel,  meeting  house,  or 
Fe^!!°^'  other  place  of  Divine  worship,  or  any  building 
within  the  curtilage,  schoolhouse,  shop,  warehouse, 
or  counting-house,  with  intent  to  commit  any 
felony  therein,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  Court,  to  be  kept  in  penal  servitude  for  any 
term  not  exceeding  seven  years  and  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 

NOTB. 

An  indictment  on  this  section,  may  readily  be  firamed,  and  the 
evidence  ascertuned,  from  the  notice  I  have  given  to  the  previous 
sections,  50,  52,  63,  55. 


Bdng  armed  LYIIL  Whosocver  shaU  be  found  by  night 
tobmkand  armed  with  any  dangerous  or  offensive  weapon  or 
HouMtntbe  instrument  whatsoever,  with  intent  to  break  or 

night. 

(a)  it.  T.  JSivoie9  et  aL  Car.  k  M.        (6)  See  itat.  U  ft  15  VicL  c  100. 
M3.  i.  1. 
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enter  into  anj  dwelling  house  or  other  buildiDg 
whatsoever^  and  to  commit  any  felony  therein, — 
or  shall  be  foand  by  night  having  in  his  possession 
without  lawful  excuse  (the  proof  of  which  excuse 
shall  lie  on  such  person)  any  picklock  key,  crow, 
jack,  bit,  or  other  implement  of  housebreaking, — » 
or  shall  be  found  by  night  having  his  face  black- 
ened or  otherwise  disguised  with  intent  to  commit 
any  felony, — or  shall  be  found  by  night  in  any 
dwelling  house  or  other  building  whatsoever  with 
intent  to  commit  any  felony  therein, —  shall  be 
guilty  of  a  misdemeanor,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  the  term 
of  three  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard 
labour. 

NOTB. 

Indictment 


to  wit  $ 


The  Jurora  for  onr  Ladj  the  Qaeen,  upon  their  oath 

presoDt,  that  A.  B.,  on  the daj  of  ^  in  the  year 

of  oar  Lord ,  was  fbund  by  night,  to  wit,  at  the  hoar  of  eleven 

in  the  night  of  the  same  day  [armed  with  a  certain  dangeroas  and 

oflfensiTe  weapon  and  instmment,  to  wit,  a ,  with  intent  then  to 

hreak  and  enter  into  a  dwellmg-hoose,  and  to  commit  a  felony 
therein: — Or^  having  then  in  bis  possession,  vrithont  lawful  excase, 
twenty  picklock  keys,  and  divers  implements  of  honsebreaking,  to 
wit,  one  crow,  one  jack,  and  one  bit:— Or,  haying  his  face  blackened 
and  being  otherwise  disgoised,  with  intent  to  commit  a  felony :— Or, 
in  the  dwelling-hooae  of  one  C.  D.,  sitnate  at  — ~*,  in  the  coonty 

of ,  with  intent  to  commit  a  felony  therein] :  against  the  form 

of  the  statute  in  soch  case  made  and  provided,  and  against  the  peaca 
of  oar  Lady  the  Qaeen,  her  crown  and  dignity. 


There  are  four  offsnces  defined  by  this  section.  They  are  all  set 
oot  in  the  above  form,  so  that  an  indictment  may  be  drawn  from  i( 
for  any  one  of  them.  The  evidence  will  consist  of  proof  of  the  fiicta 
stated  in  the  indictment,  and  that  the  defendant  was  foond,  under 
the  drcamstances  there  stated,  in  the  night  time. 


^ 


ftc. 
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The  like,  LIX,  Whosoever  shall  be  convicted  of  any  such 

previoui  misdemeanor  as  in  the  last  preceding  section  men- 
tor Feionyi  tioned,  committed  after  a  previous  conviction^ 
either  for  felony  or  such  misdemeanor,  shall  on 
such  subsequent  conviction  be  liable,  at  the  dis- 
cretion of  the  Court,  to  be  kept  in  penal  servitude 
for  any  term  not  exceeding  ten  years  and  not  less 
than  three  years, — or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without 
Lard  labour. 


Xiarceny  in  the  Hoiuie* 

stMiins  la  LX.  Whosoever  shall  steal  in  any  dwelling  house 
Hoailco"3ie  any  chattel,  money,  or  valuable  security,  to  the 
value  in  the  whole  of  five  pounds  or  more,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  Court,  to  be  kept 
in  penal  servitude  for  any  term  not  exceeding 
fourteen  years  and  not  less  than  three  years, — or 
to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement. 

NOTB. 

TndictmeHL 

!The  jurors  for  onr  Lady  the  Qaeen,  npon  their  oath 
present,  that  A.  B.,  on  the day  of ,  in  the  year 

of  oar  Lord'        ,  in  the  dwelling-house  of  C:  D.,  in  the  parish 

of ,  in  the  coonty  of ^  lielonioosly  did  steal,  take,  and  carry 

away  certain  money  of  the  said  G.  D.,  and  one  gold  watch  and  one 
pair  of  leather  boots  of  the  goods  and  chattels  of  the  said  C.  D.,  of 
the  yaloe  in  the  whole  of  five  pounds  and  more,  ["  chaUelSf  money, 
or  vahuble  securtfy,  to  the  wUue  in  the  fohoJe  qf  5L  or  more""] 
in  the  said  dwelling-honse  then  being:  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  Lady  the  Queen,  her  crown  and  dignity. 


Larceny  in  a  DweJUng-hmue^  26) 

To  maintain  this  indictment,  the  prosecator  miut  jiroTe  — 

1.  The  larceny  as  in  ordinary  cases ;  but  the  valne  of  the  goods 
innst  be  prored  to  be  fire  poonds  at  the  least.  If  yon  fail  to  prove 
them  to  be  of  that  Talne,  still  the  defiaadant  may  be  oonTicted  <^  the 
simple  larceny. 

2.  That  the  boose  in  which  the  larceny  was  committed,  was  ■ 
dweHing-hoose,  as  in  burglary  (a),  or  some  ont-honse  or  building 
within  the  same  cnrtHage,  occupied  therewith,  and  having  a  oom- 
monicatioii  with  the  dwelling-house,  either  immediate  or  by  means 
of  a  covered  or  enclosed  passage  leading  from  the  one  to  the  other, 
as  in  burgUry  (6);  and  that  it  was  the  dweUtng-honse,  &&,  of 
C.  D.  (c),  and  situate  as  described  in  the  indictment  (cQ.  Where 
it  app^wed  that  the  prosecutor  formerly  lived  with  his  family  in  a 
house  in  St.  Martin's-lane,  where  he  carried  on  his  business  of  an 
upholsterer;  but  he  afterwards  went  with  his  fiunily  to  live  in  the 
Haymarket,  keeping  the  house  in  St  MartinVlane  as  a  warehouse 
and  work-shop,  two  of  his  workwomen  sleeping  in  it  to  take  care 
of  it;  a  larceny  being  committed  in  it,  and  the  party  convicted  as 
for  a  larceny  in  a  dwelling-house,  the  judges  held  that  it  could  not 
be  deemed  the  dwelling-house  of  the  prosecutor  (e).  Where  it  ap- 
peared that  the  larceny  was  committed  in  a  bed  room  over  a  stable, 
which  was  not  under  the  same  roof  with  the  dwelling-house,  nor 
communieated  with  it  in  the  manner  above  mentioned,  this  was 
bolden  not  to  be  a  stealing  in  the  dwelling-house  (/*). 

Upon  an  indictment  for  stealing  sixty-eight  yanis  of  lace  in  a 
dwelling-house,  it  appeared  that  the  prisoner,  who  was  shopman  to 
the  prosecutor  at  Abingdon,  sent  the  lace  in  a  parcel  by  the  coach 
from  that  place  to  London;  the  laoe  was  in  several  pieces,  none  of 
which  was  separately  worth  5iL,  but  the  whole  together  were  worth 
much  more;  and  as  those  pieces  might  have  been  stolen  at  different 
times,  the  prisoner's  counsel  suggested  that,  in  favortm  viUBf  they 
should  be  taken  to  be  so;  but  Bolhmd,  B.,  said  that  he  could  not 
assume  that,  as  it  was  proved  that  the  prisoner  brought  them  all  out 
of  the  prosecutor's  house  at  the  same  time,  and  sent  them  in  one 
parcel  to  London  (ff). 

The  goods  must  also  appear  to  have  been  under  the  protection  of 
the  house  at  the  time  of  the  larceny.  Where  it  appeared  that  the 
prisoner  Taylor,  who  lodged  in  the  house  of  one  Wakefield,  having 
met  an  acquaintance  in  a  public  house,  brought  him  home  to  sleep 
at  his  lodgings,  and  duriog  the  night  stole  his  watch  from  the  bed 

(a)  See  an/if  p.  944.  (e)  R,  ▼.  Flmtnagan^  R.  ft  Ry.lfi7. 

(b)  See  anti,  p.  246.  (/)  i?.  v.  Turner^  6  Car.  ft  P. 

(c)  See  ante,  p.  247.  407. 

(4)  See  anti^  p.  SSO.  {g)  R.  v.  Jfmet,  4  Car.  ft  P.  217, 
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bead ;  neither  Wakefield  nor  his  iiuntl  j  knew  of  the  proaecator  bring 
there:  upon  an  indictment  for  thia  o&nce,  charging  it  as  a  luceaj 
in  the  dwelling-hooae  of  Wakefield,  it  was  doubted  at  first  whether 
the  prisoner  ooold  be  convicted  of  a  larceny  in  the  dwelling-house,  as 
the  oflbnoe  was  committed  in  his  own  lodgings;  bat  a  majoritj  of 
the  jndges  held  that  the  goods,  althongh  the  property  of  the 
lodger's  gnest,  Were  under  the  protection  of  the  dwdling-hoose,  and 
that  the  prisoner  might  therefore  be  convicted  of  stealing  in  the 
dwelling-hoase  (a).  Even  wbere  a  man,  ^named  James  Bowden, 
was  indicted  for  stealing  goods  to  the  value  of  five  pounds,  "  in  the 
dwelling-house  of  him  the  said  James  Bowden,"  and  it  appeared 
that  the  prosecutor,  a  hawker,  had  left  his  box  of  jewellery  goods  in 
the  house  of  the  prisoner,  where  he  had  lodged,  and  thmt  the 
prisoner  stole  them:  the  judges  unanimously  held  that  this  was  a 
stealing  in  the  dwelling-bouse  (6).  And  where  the  prosecutrix, 
residing  at  38,  Rupert-street,  expected  goods  to  be  sent  from 
Hamwell;  they  arrived  in  London,  and  were  carried  from  the  coach 
ofl&se,  by  the  regular  porter,  to  the  house  of  one  Davidson,  No.  33, 
Bupert-street,  and  Davidsoo,  imagining  they  were  for  the  priMoer, 
who  lodged  in  his  house,  delivered  them  to  him,  and  he  canverted 
them  to  his  own  use,  and  absconded:  it  being  doubted  at  firet 
whether  these  goods  were  sufiiciently  under  the  protection  of  the 
house  to  constitute  a  stealing  in  the  dwelling-house,  the  matter  was 
referred  to  the  judges;  and  they  held  that  the  goods  were  under 
the  protection  of  the  dwelling-house,  and  that  the  conviction  of  the 
prisoner  on  this  'charge  was  correct  (e).  But  if  the  property  be 
under  the  immediate  protection  of  the  person  of  the  owner  or  his 
bailee,  and  be  stolen  from  him  whilst  in  a  dweUing-houae,  the 
offender  cannot  be  indicted  as  for  stealing  in  the  dwelling-house; 
but  the  indictment  must  be  for  stealing  from  the  person,  or  for  a 
simple  larceny.  Even  where  it  appeared  that  tbe  prosecutrix  sent 
her  servant  with  a  bank-note  for  twenty-five  pounds  to  the  apart- 
ments of  the  prisoner,  who  lodged  in  her  house,  and  requested  he 
would  give  her  change  of  it;  the  prisoner  said  he  had  not  sufiSdent 
gold,  but  he  would  go  to  his  banker's  and  get  it  for  her,  and  he 
went  out  with  the  note  in  his  hand,  but  never  returned:  the  judges 
held  that  this  was  not  a  larceny  in  the  dwelling-house  ((Q.  So,  in 
the  case  of  ring  dropping,  if  the  parties  be  in  a  dwelhng-house 
at  the  time  the  prosecutor  deposits  his  money  with  the  pretended 
finder,  the  oflbnder  cannot  be  indicted  for  stealing  the  money  in  the 
dwelling-honse,  because  it  was  under  tbe  owner's  protection  at  the 
time  it  was  taken  (e).  But  where  the  proeecutor  went  to  a  house 
with  a  girl,  to  sleep  with  her,  and  before  he  went  to  bed  he  put  hia 
watch  in  his  hat  and  laid  them  on  the  table;  and  whilst  he  waa 

(a)  R,  V.  TayUtr,  R.  *  R7.  480.  (tf)  R.  ▼.  Campbea,  S  East,  P.  C. 

(b)  jr.  V.  Boufden,  I  Car.  ft  K.     644  ^  ]i  Leach,  642. 

147.  ,  (e)  Owen's  case,  S  East.  P.  C. 

(c)  jr.  V.  Curroit  By.  ft  M.  89.  645. 
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asleep,  the  girl  stole  the  watch  and  ahscdnded:  Parke,  B.,  and 
PattesoD,  J.,  held  this  to  be  a  stealing  in  the  dwelling-house,  as 
the  watch  could  not  be  deemed  to  be  under  the  personal  protection 
of  the  proeecntor  at  the  time  (a). 

If  you  fail  in  proving  that  the  stealing  was  in  a  dwelling-house, 
or  that  the  property  was  under  the  protection  of  the  dwelling-house 
at  the  time,  the  d^endant  maj  be  convicted  of  the  simple  k^ceny. 


LXL  Whosoever  shall  steal  any  chattel,  monej,  stealing  in 
or  valuable  security  in  any  dwelling  house,  and  h^I  w°£ 
shall  by  any  menace  or  threat  put  any  one  being  ^*°**^®'' 
therein  in  bodily  fear,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  CJourt,  to  be  kept  in  penal  servi- 
tude for  any  term  not  exceeding  fourteen  years 
and  not  less  than  three  years, — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour,  and  with  or  without  solitary 
confinement. 

Note. 


! 


The  jurors  for  our  Lady  the  Queen,  upon  their  oath 

to  wit.  S  present,  that  A.  B.,  on  the day  of ,  in  the  year 

of  OQX  Lord ,  in  the  dwelling-house  of  C.  D.,  in  the  parish  of 

,  in  the  county  of ^  feloniously  did  steal,  take,  and  carry 

away  certain  money  of  the  said  G.  D.,  and  one  gold  watch,  and  one 
pair  of  leather  boots  of  the  goods  and  chattels  of  the  said  C.  D. 
["  ehaUelf  money ^  or  vcduable  aecterity^'^^  in  the  said  dwelling-house 
then  being;  and  did  then  feloniously  in  the  said  dwelling-house,  by 
menaces  and  threats  ["  any  menace  or  ihreaC\y  put  one  Ann  Smith, 
in  the  said  dwelling-house  then  being,  in  bodily  fear :  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Evidence, 
To  maintain  this  indictment,  the  prosecTxtor  most  prove— 

<a)  Jt.  ▼.  BamHUm,  8  Car.  *  P.  49. 
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1.  The  Urooij  in  tiie  dweUing-hooae,  m  in  the  last  case,  except 
that  the  valne  of  the  aitide  etolen  le  immAterial. 

2.  That  the  pruooer  at  the  aame  time,  by  menaces  or  threats, 
put  the  person  named  in  the  indictment  in  bodily  fear.  If  yon  £ui 
to  prore  this,  the  defendant  may  be  convicted  of  stealing  in  the 
dwelling-house  to  the  value  tsS  five  pounds,  if  the  property  stolen  be 
laid  and  proved  to  be  of  that  ralne,  and  the  stealing  proved  to  haw 
been  in  the  dwelling-house,— or  of  simple  larceny,  if  the  value  be 
laid  or  proved  under  five  pounds. 


Stealing 
Goods  in 
ProecMof 
Manulao- 
ture. 


LXn.  Whosoever  shall  steal,  to  the  value  of 
ten  shillings,  anj  woollen,  linen,  hempen,  or  cotton 
yam,  or  anj  goods  or  article  of  silk,  woollen,  linen, 
cotton,  alpaca,  or  mohair,  or  of  anj  one  or  more  of 
those  materials  mixed  with  each  other,  or  mixed 
with  any  other  material,  whilst  laid,  placed,  or 
exposed,  during  any  stage,  process,  or  progress  of 
manufacture,  in  any  huilding,  field,  or  other  place, 
shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  fourteen  years  and  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour^ 
and  with  or  without  solitary  confinement. 

KOTB. 

Indictm/enk 

)     The  jurors  for  our  Lady  the  Queen,  upon  their  oaUi 

to  wit  )  present,  that  A.  B.,  on  the day  of ,intheyear 

of  our  Lord ,  in  a  certain  mill  and  building  of  G.  D.  ["  htuidmg^ 

fM,  or  other  jT^ooe"],  in  the  parish  of ,  in  the  county  of , 

feloniously  did  steal,  take,  and  carry  away  twenty  yards  of  woollen 
cloth  (see  the  vfordt  med  in  the  above  section),  of  the  value  of  ten 
•hillings  snd  more,  of  the  goods  and  chattels  of  the  said  C.  D.,  the 
said  goods  and  chattels  b^g  then  laid,  placed,  and  exposed  in  the 
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said  mill  and  building,  in  a  oerUun  stage,  process,  and  progress  of 
manafactare:  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown 
and  dignity. 

Evidence. 

To  maintain  this  indictment,  the  prosecutor  must  proye — 

1.  The  larceny  as  in  ordinary  cases;  except  that  you  must  prove 
the  value  to  be  ten  shillings  at  the  least.  If  you  fail  in  proving  the 
goods  to  be  of  this  value,  still  the  defendant  may  be  convicted  of  the 
aimple  larceny. 

2.  That  the  goods  were  stolen  from  the  "  building,  field,  or  other 
place  "  in  the  indictment  mentioned.  If  you  fail  to  prove  this,  the 
defendant  may  still  be  convicted  of  the  sunple  larceny. 

3.  That  at  the  time  they  were  stolen,  they  were  "  laid,  placed,  or 
exposed"  in  the  "  building,  field,  or  other  pkoe,"  in  a  certain  "  stage, 
process,  or  progress  of  manufiwture,"  as  stated  in  the  indictment.  If 
you  fah.  to  prove  this,  the  defendant  may  still  be  convicted  of  the 
simple  larceny. 


I^arceny  from  Ships,  Wharfs,  &c« 

LiXni.  WhosoeTer  shall  steal  any  goods  or  mer-  stealing 
chandise  in  any  vessel,  barge,  or  boat  of  any  de-  Do?ki,  '^'* 
scription  whatsoever  in  any  haven,  or  in  any  port 
of  entry  or  discharge,  or  upon  any  navigable  river 
or  canal,  or  in  any  creek  or  basin  belonging  to  or 
conununicating  with  any  such  haven,  port,  river, 
or  canal, — or  shall  steal  any  goods  or  merchandise 
from  any  dock,  wharf,  or  quay  adjacent  to  any 
such  haven,  port,  river,  canal,  creek,  or  basin, — 
shall   be   guilty  of  felony,  and   being   convicted 
thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  fourteen  years  and  not  less  than 
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three  years, — or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 


Note. 
As  to  stealing  from  a  Teesel  on  a  nayigable  river,  &c. 

JndktmmL 

)     The  joron  for  oar  Lady  the  Qoeen,  upon  fhdr  oath 

to  wit    )  present,  that  A.  B.,  on  the day  of ,  in  the 

jear  of  onr  Lord ^  feloniooslj  did  steal,  take,  and  cany  away 

fifty  poonds  weight  of  doTes,  of  the  goods  and  merchandise  of  C.  D. 
["  an^  goodt  cr  merchandiae^\  in  a  certain  ship  and  vessel  [**  m»- 
seZ,  harge^  or  hoai  qf  anif  detcryittion  loAotfoewr"]  npon  a  certain 

navigable  river  called  the ["  m  angf  haven^  or  in  anffpori  of 

entry  or  dueharge,orupo»  amy  namgaJbiU  river  or  canals  or  m  oaf 
creek  or  latin  belonging  to  or  oommunieating  with  ang  weh  haieen, 
port,  river f  or  canai"^  then  beiDg:  against  the  form  of  the  statute 
in  snch  case  made  and  provided,  and  against  the  peace  of  onr  Lady 
the  Queen,  her  crown  and  dignity,  {^(f  the  river  or  canai  oonati' 
ittte  the  boundarg  of  too  coiiin$k»t  the  vennie  mag  le  laid  m  ei&er 
eomtg  (a).] 

Evidence, 
To  maintain  this  indictment,  the  prosecntor  most  prove — 

1.  The  larceny,  as  directed  anUt  pp.  171,  174.  From  the  cir- 
ftnmstance  of  de  statnte  mentioning  "goods  and  merchandise* 
only,  and  not  **  chattel,  money,  or  valuable  security,"  as  in  other 
sections,  it  was  evidently  the  intention  of  the  leg^atnre  that  it 
should  extend  only  to  such  goods  as  ships,  &c.,  are  laden  with  for 
the  purpoee  of  carriage.  But  the  luggage  of  a  passenger  in  a  steam, 
boat,  has  been  holden  to  come  within  these  woids  ''goods  and  mtr. 
chandise,"  and  the  offsnce  of  stealing  it  to  be  within  this  section  of 
the  statute  (c).  If,  however,  the  goods  stolen  appear,  upon  evi- 
dence,  to  be  of  a  different  description,  still  the  prisoner  may  be  oon- 
victed  of  simple  larceny. 

2.  That  the  larceny  was  committed  in  the  ''vessel,  barge,  or 
boat"  described  in  the  indictment  It  seems  to  be  immaterial 
whether  the  prisoner  succeeded  in  getting  the  goods  from  on  board 

(a)  7  G.  4,  c.  64,  a.  18.  (6)  R,  ▼.  WriglU,  7  Car.  ft  P.  159. 

(c)  Id.  a.  8. 
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the  Tessel  or  not;  the  words  of  the  statute  being — ''if  any  person 
shall  steal  any  goods  or  merchandise  in  any  Tessel/'  &c.  Bat  a 
man  cannot  be  guilty  of  this  offence  in  his  own  ship.  Upon  an 
indictment  on  the  repealed  statute  24  G.  2,  c.  45  (which  is  the 
same  as  the  present  section),  it  appeared  that  the  prisoner  was  not 
only  master,  but  also  owner,  of  the  vessel  in  which  the  alleged  lar- 
ceny was  committed;  and  the  judges  held  that  even  if  it  were  a 
larceny,  still,  as  the  prisoner  was  the  owner  of  the  vessel,  it  was  not 
a  case  within  the  meaning  of  the  statute  (a). 

3.  That  the  vessel  wss,  at  the  time,  upon  the  navigable  river, 
&C.,  described  in  the  indictment. 


As  to  stealing  from  a  dock,  wharf,  or  quay. 

/fufictoiait 

)     The  jurors  for  our  Lady  the  Queen,  upon  their  oath 

to  wit  S  present,  that  A.  B.,  on  the day  of ^  in  the 

year  of  our  Lord ,  feloniously  did  steal,  take,  and  carry  away 

fifty  pounds  weight  of  doves,  of  the  goods  and  merchandise  of  G.  D. 

["  ^oodlt  or  merchandise"'^  from  a  certain  dock  called \^^dock^ 

wharfs  or  quay^  adjacent  to  any  such  haven,  river  t  canal^  creek,  or 

b€tnn'''],  in  the  pansh  of ,  in  the  county  of ,  adjacent  to 

a  oertam  navigable  river  called :  against  the  form  of  the  sta- 
tute in  such  case  made  and  provided,  and  against  the  peace  of  our 
Lady  the  Queen,  her  crown  and  dignity. 


Evidence, 

To  maintain  this  indictment,  the  prosecutor  must  prove  — 

1.  The  larceny,  as  directed  anti,  pp.  1 7 1 , 1 74.  From  the  circum- 
stance of  the  statute  mentioning  only,  "  goods  or  merchandise,"  and 
not  "  chattel,  money,  or  valuablesecurity,"  as  in  other  sections,  it  was 
evidently  the  intention  of  the  legislature  to  confine  the  section  on 
which  this  indictment  is  frvmed,  to  such  goods  only  as  are  landed 
from  ships  in  docks,  or  on  wharfs  or  quays,  or  are  there  for  the 
purpose  of  being  shipped  (including  perhaps  the  luggage  of  passen- 
geri  (6),  or  which  are  deposited  there  for  safe  custody,  and  not  to 
every  article  which  may  happen  to  be  on  them  at  the  time. 
Whether  it  extends  to  larcenies  on  board  ships  in  docks,  has  never, 
I  believe,  been  decided;  but  if  the  dock  is  to  be  considered  part  of 
the  *^port  of  entry  or  discharge,'*  the  indictment  should  be  for 
stealing  frtxn  the  vessel,  as  in  the  last  case,  and  not  from  the  dock; 

(a)  B.    V.    Maddoa,    R.  k    Rjr.        (6)  See  i?.  v.  Wright^  anti,  p. 
93.  966. 
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or  if  the  goods  were  stolen  from  the  ship,  when  there  was  no  person 
helonging  to  her  on  board,  perhaps  ooonts  stating  the  affimoe  in 
both  wajs  may  be  prudent. 

2.  That  the  goods  were  stolen  from  the  dock,  wharf,  or  qnay 
described  in  the  indictment  It  may  be  doubted  whether  a  larcenj 
is  within  the  meaning  of  this  part  of  the  act,  if  the  prisoner  be 
detected,  or  abandon  the  stolen  article,  before  he  has  carried  it  from 
the  dock,  wharf,  or  qnaj  in  question.  The  first  part  of  section  re- 
lates to  stealing  tn  a  ship,  &c.;  and  the  latter  part,  to  stealing  yVons 
a  dock,  &C.;  in  the  first  case,  any,  the  slightest  asportation  ^rill  be 
sufficient  to  constitute  the  offence,  as  in  other  cases  of  laroeny;  in 
the  latter  perhaps  not.  It  should  seem  also,  that  a  larceny  by  the 
owner  of  the  dock,  wharf,  or  quay,  would  not  be  within  the  meamnf^ 
of  the  statute;  in  like  manner  as  it  has  been  decided  that  a  larceny 
in  a  ship:  by  the  captain  and  owner  of  it,  is  not  within  the  first  part 
of  the  section  (a).  But  a  larceny  by  his  servant  moat  undoubtedly 
would  be  within  it 

3.  That  the  dock,  wharf,  or  quay  is  adjacent  to  the  naTigable 
river,  &c.,  mentioned  in  the  indictment,  and  is  situate  in  the 
parish,  &c. 


Stoallnff 
from  Ship 
in  DtstreiR 
or  wmcked. 


LXIY.  Whosoever  shall  plunder  or  steal  any 
part  of  any  ship  or  vessel  which  shall  ])e  in  dis- 
tress, or  wrecked,  stranded,  or  cast  on  shore,  or 
any  goods,  merchandise,  or  articles  of  any  kind 
belonging  to  such  ship  or  vessel,  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  fourteen 
years  and  not  less  than  three  years, — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without 
solitary  confinement;  and  the  offender  may  be 
indicted  and  tried  either  in  the  county  or  place  in 


(a)  See  R.  r.  Maddax,  anti,  p.  267. 
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which  the  offence  shall  have  been  committed  or  in 
any  county  or  place  next  adjoining. 

Note. 
Aa  to  stealing  from  a  ship  in  distress  or  wrscked. 

Indidment. 

iThe  jurors  for  our  Ladj  the  Queen,  Bpon  their  oath 
present,  that  on  the day  of ,  in  the  year  of 

oar  Lord ,  a  certain  ship  and  vessel  ["  skip  or  veuel^l  the 

property  of  some  person  to  the  jurors  aforesaid  unknown,  was 
stranded  and  cast  on  shore  ["  in  dislreta  or  wrecked,  ttr€Mded  or 
cast  on  sAore"] ;  and  that  A.  B.  afterwards,  on  the  day  and  year 
albresaid,  feloniously  did  plunder,  steal,  take,  and  cany  away,  twenty 
iMk  planks,  being  parts  of  the  said  vessel,  and  fifty  pounds  weight 
of  cloves,  being  goods,  merchandise,  and  articles  [*'  goods,  mer- 
chandite,  or  articles  of  any  kmd^]  belonging  to  the  said  ship  and 
▼esse!,  so  then  stranded  and  cast  ashore,  of  the  goods  and  chattels 
of  some  person  to  the  jurors  aforesaid  unknown :  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  Lady  the  Queen,  her  crown  and  dignity.  {^Add  other  counts, 
if  necessary,  stating  the  ship  to  have  been  **  in  distress "  or 
••  toreckedy] 

Evidence, 
To  maiatain  this  indictment,  the  prosecutor  must  prove— 

1.  That  the  ship  or  vessel  was  stranded  or  cast  ashore,  as  stated 
in  the  indictment. 

2.  The  krceny,  as  antS,  pp.  171,  174. 

3.  That  the  goods  belonged  to  the  ship,  or  were  part  of  the  ship, 
as  mentioned  in  the  indictment. 


LXV.  If  any  goods,  merchandise,  or  articles  of  Having  poi- 
anj  kind,  belonging  to  any  ship  or  vessel  in  dis-  shipwrecked 
tress,  or  wrecked,  stranded,  or  cast  on  shore,  shall 
be  found  in  the  possession  of  any  person,  or  on  the 
premises  of  any  person  with  his  knowledge,  and 
such  person  being  taken  or  summoned  before  a 
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justice  of  the  peace,  shall  not  satisfj  the  justice 
that  he  came  lawfully  by  the  same,  then  the  some 
shall,  by  order  of  the  justice,  be  forthwith  deli- 
vered over  to  or  for  the  use  of  the  rightful  owner 
thereof;  and  the  offender  shall,  on  conviction  of 
such  offence  before  the  justice,  at  the  discretion  of 
the  justice,  either  be  committed  to  the  common 
gaol  or  house  of  correction,  there  to  be  imprisoned 
only,  or  to  be  imprisoned  and  kept  to  hard  labour, 
for  any  term  not  exceeding  six  months,  or  else 
shall  forfeit  and  pay,  over  and  above  the  value  of 
the  goods,  merchandise,  or  articles,  such  sum  of 
money  not  exceeding  twenty  pounds  as  to  the  jus- 
tice shall  seem  meet 
Offering  LXVI.  If  any  person  shall  offer  or  expose  for 

Goods  for  sale  any  goods,  merchandise,  or  articles  whatso- 
ever, which  shall  have  been  unlawfully  taken,  or 
shall  be  reasonably  suspected  so  to  have  been  taken, 
from  any  ship  or  vessel  in  distress,  or  wrecked, 
stranded,  or  cast  on  shore,  in  every  such  case  any 
person  to  whom  the  same  shall  be  offered  for  sale, 
or  any  officer  of  the  customs  or  excise,  or  peace 
officer,  may  lawfully  seize  the  same,  and  shall  with 
all  convenient  speed  carry  the  same,  or  give  notice 
of  such  seizure,  to  some  justice  of  the  peace  ;  and 
if  the  person  who  shall  have  offered  or  exposed 
the  same  for  sale,  being  summoned  by  such  justice, 
shall  not  appear  and  satisfy  the  justice  that  he 
came  lawfully  by  such  goods,  merchandise,  or  arti- 
cles, then  the  same  shall,  by  order  of  the  justice, 
be  forthwith  delivered  over  to  or  for  the  use  of  the 
rightful  owner  thereof,  upon  payment  of  a  reason- 
able reward  (to  be  ascertained  by  the  justice)  to 
the  person  who  seized  the  same ;  and  the  offender 


Sale. 
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shall,  on  conviction  of  such  offence  bj  the  justice, 
at  the  discretion  of  the  justice,  either  be  committed 
to  the  common  gaol  or  house  of  correction,  there 
to  be  imprisoned  only*  or  to  be  imprisoned  and 
kept  to  hard  labour,  for  anj  term  not  exceeding 
six  months,  or  else  shall  forfeit  and  pay,  over  and 
above  the  value  of  the  goods,  merchandise,  or 
articles,  such  sum  of  money  not  exceeding  twenty 
pounds  as  to  the  justice  shall  seem  meet. 

laarceny  or  Embezsleineiit  by  Clerks,  Ser- 
▼antSy  or  Persoiui  in  the  Public  Serrice. 

LXyn.  Whosoever,  being  a  clerk  or  servant,  Lwcenj  hy 
or  being  employed  for  the  purpose  or  in  the  capa*  s^^uu! 
city  of  a  clerk  or  servant,  shall  steal  any  chattel, 
money,  or  valuable  security  belonging  to  of  in  the 
possession  or  power  of  his  master  or  employer, 
shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  fourteen  years  and  not  less  than 
three  years,— or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  <  without  hard 
labour,  and  with  or  without  solitary  confinement, 
and,  if  a  male  under  the  age  of  sixteen  years,  with 
or  without  whipping. 

None. 

JtidtetmeitL 

^     The  jaran  for  oar  Lady  the  QaeeD|  upon  their  oath 

to  wit  )  present,  that  before  and  at  the  time  of  the  oommitting  of 
the  ofieDce  hereinafter  [next]  mentioned,  A.  B.  was  clerk  [or 
servant]  to  one  C.  D.;  and  that  the  said  A.  B.  whilst  he  was  snch 

clerk  to  the  said  C.  D.,  to  wit,  on  the day  of ,  in  the 

year  of  onr  Lord  -—-^  ftlonioosly  did  steal,  take,  and  carry  away 
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certain  raonej  of  the  Mud  C.  D.,  and  fifty  yards  of  wooHen  doth  of 
the  goods  and  chattels  of  the  said  C.  D.,  his  said  master,  as  afore- 
said: against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  oar  Lady  the  Qneen,  her  crown  and 
dignitjr.  [If  it  he  dffubtfmi  whether  the  monetf  orgoodt  Hohn  he  the 
properly  of  the  maitery  add  cmother  comU,  cAiit:]  And  the  joron 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  before 
and  at  the  time  of  the  committing  of  the  offence  hereinafter  men- 
tioned, the  said  A.  B.  was  clerk  [or  servant]  to  the  said  G.  D.; 
and  that  the  said  A.  B^  whilst  he  was  sach  clerk  to  the  said  C.  D., 
to  wit,  on  the  day  and  year  aforesaid,  feloniously  did  steal,  take,  and 
carry  away  certain  other  money,  and  fifty  yards  of  woollen  doth, 
then  being  in  the  possession  and  power  of  the  said  C.  D.,  his  master, 
as  aforesaid:  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown 
and  dignity. 

Evidence, 
To  rapport  this  indictment,  the  prasecator  must  prove— 

1.  That  at  the  time  of  the  larceny,  the  defendant  was  in  his 
service,  as  derk  or  servant,  as  stated  in  the  indictment 

Servants,  having  the  bare  custody  or  chaige  of  the  goods  of  thdr 
master,  are  not  bailees;  and  if  they  dispose  of  the  goods  to  their 
own  use,  they  are  guilty  of  larceny.  If  a  gentleman's  butler,  having 
the  care  and  custody  of  his  plate,  or  his  shepherd  of  his  sheep 
dispose  of  them  to  their  own  use,  they  are  as  much  guilty  of  larceny, 
as  if  they  took  them  out  of  the  actual  custody  of  Uieir  master  (o). 
So,  if  a  carter  go  away  with  his  master's  cart  (6),  or  a  porter,  with 
goods  which  his  master  sends  by  him  to  a  customer  (c),  or  a 
servant,  with  money  entrusted  to  him  by  his  master  to  take  to  ano- 
ther person  (d),  or  a  clerk,  with  a  bill  of  exchange,  &c,  delivered  to 
him  to  send  or  take  to  a  banker's  (e),  or  a  bargeman,  with  his 
master's  com.  which  he  is  conveying  from  a  ship  to  his  master's 
warehouse  (/),  or  a  clerk  to  a  banker  or  merchant,  with  money  of 
which  he  has  the  care,  or  to  which  he  has  access  (^),  or  the  like:— 
in  all  these  castes  the  butler,  shepherd,  carter,  porter,  servant,  barge- 
man, and  clerk,  respectivdy,  are  guilty  of  larceny,  no  matter  at 
what  time  they  had  the  animmfvinmdi,  whether  at  the  time  of  the 
delivery  of  the  goods,  &c.,  to  them,  or  afterwards.  Where  it  ap- 
peared that  the  prosecutor  hired  the  prisoner  to  take  a  canal  boat 


(a)  1  Hale,  606 1  1  Hawk.  c.  3S.         (f)  Jl.  t.  Paradtee,  S  Bait.  P.  C 
°^    ■  Tmu, ML.* J. mm. 
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from  St^mrbridge  to  EIIeBmere  port,  and  paid  him  five  pooDds  for 
his  wages  in  adTaooei  aod  for  the  keep  of  the  towing  horse,  and  also 
gave  him  a  separate  sun  of  three  sovereigns  to  paj  the  tonnage 
dnea  on  the  canal;  the  prisoner  took  the  boat  sixteen  miles  only  on 
the  way,  there  left  it,  paid  two  ponnds  for  the  dues,  and  appro- 
priated the  other  sovereign  to  his  own  nee:  it  was  objected  for  the 
prisoner  that  the  relation  of  master  and  servant  did  not  exist  be- 
tween him  and  the  prosecntor,  and  therefore  he  could  not  be  con - 
vieted;  but  Patteson,  J.,  thought  otherwise;  he  said  that  if  a  man 
employ  another  to  go  somewhere  with  his  horse,  for  a  certain  sum, 
that  other  is,  for  that  purpose,  his  servant;  and  if  in  addition  he 
give  him  a  distinct  and  separate  sum  of  money  to  be  disbursed  in  a 
particolar  way,  and  instead  of  doing  so,  he  appropriate  it  to  hb  own 
use,  that  is  felony  (a).  But  where  it  appeared  that  the  prisoner 
acted  as  nurse  to  the  prosecutor's  daughter  who  was  sick,  and  had 
her  board  and  lodging  in  the  house,  receiving  occasionally  small 
presents  of  money  for  her  services,  but  no  wages, — Coleridge,  J., 
held  that  she  was  not  a  servant  within  the  meaning  of  the  Act  (6). 
So,  where  the  prosecutor  gave  his  waistcoat  to  the  prisoner  to  take 
to  a  laundress  to  be  washed,  and  he  did  so,  but  told  the  laundress  it 
was  his  own;  when  it  was  washed,  the  laundress  delivered  it  to  him, 
and  he  converted  it  to  his  own  use:  this  was  treated  as  a  case  of  a 
bailee,  not  a  servant,  and  the  judge  left  it  to  the  juxy  whether  the 
prisoner  had  a  felonious  intent  to  convert  the  waistcoat  to  his  own 
use  at  the  time  he  received  it  from  the  prosecutor;  and  the  jury 
finding  that  he  had  not,  he  was  acquitted  (c).  There  is  sometimes 
a  difficulty  in  distinguishing  whether  a  person  to  whom  goods  are 
entrusted  is  a  bailee  or  a  servant,  particularly  in  the  case  of  persons 
employed  to  drive  cattle  from  one  place  to  another.  Where  the 
party  ao  entrusted  is  a  drover  by  trade,  and  by  the  custom  of 
the  tFsde  he  may  drive  the  cattle  of  several  persons  at  the  same 
time,  if  he  be  employed  as  drover,  this  rebuts  the  presumption 
of  his  being  a  mere  servant,  and  he  must  be  deemed  to  be  a  bailee; 
but  if  he  be  not  a  drover,  but  merely  a  person  employed  by  a 
man  to  drive  his  cattle  from  one  place  to  another,  for  wages,  he  may 
be  deemed  and  treated  as  the  employer's  servant  pro  hoc  vice. 
Where  the  prisoner,  who  was  not  otherwise  in  the  prosecotor^s 
service,  was  employed  by  him  to  take  six  pigs  from  Caidiff  to  Usk 
fiur,  and  on  the  way  he  called  at  the  house  of  a  Mr.  Matthews,  and 
left  one  of  the  pigs  there,  saying  that  it  was  too  tired  to  travel 
further;  he  saw  the  prosecutor  the  next  morning,  told  him  of  it,  and 
the  prosecutor  sent  him  to  Matthews,  to  desire  him  to  keep  the  pig 
for  a  fow  days;  he  went  accordingly,  but  instead  of  doing  as  the 
prosecutor  had  desired  him,  he  sold  the  pig  to  Matthews,  and  re- 
ceived the  price,  but  told  the  prosecutor  that  he  had  seen  the  pig 
as  Matthews',  who  would  keep  it  for  him:  Cresswell,  J.,  held  that 

(«)  Jl.  V.  Ooode,  Car.  ft  M.  582.       *  R.  4S3. 

{6}  il.  V.  France*  Smith,  I  Car.         (c)  S,  v.  Ewams,  Car.  ft  M.  6a. 
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this  was  clearlj  not  larceny  (a).  But  the  distinction  between 
bailee  and  servant  is  not  now  of  so  much  importance  as  fbnnerly^ 
for  larceny  by  a  bailee  is  now  punishable  by  the  3rd  section  of  this 
statute,  ante  J  p.  144.  And  if  in  such  case  he  be  indicted  as  servant, 
and  you  £ail  to  prove  the  employment  as  such,  he  may  still  be  con* 
victed  of  the  simple  larceny. 

2.  That  the  prisoner  stole  the  money  or  goods  specified  in  the 
indictment,  or  some  of  them.  This  is  proved  in  the  ordinary  way, 
as  directed,  aniit  pp.171,  174.  Where  a  servant  was  intrusted  with 
six  shillings,  to  buy  twelve  hundredweight  of  coals,  but  he  bought  a 
less  quantity,  for  which  he  paid  three  shillings  and  threepence,  and 
appropriated  one  of  the  remaining  shillings  to  his  own  use:  this  was 
holden  to  be  larceny  (6).  Where  a  farmer's  carter  and  carter's  boy 
took  from  the  floor  of  their  master's  bam  five  sacks  of  unwinnowed 
oats,  and  secreted  them  in  a  loft  on  the  premises,  for  the  purpose  of 
giving  them  to  their  master's  horses:  this  was  holden  by  the  judges 
to  be  larceny  (c).  Where  a  derk  at  a  banker*s,  by  giving  fictitious 
credit  in  the  books  to  a  customer  for  a  certain  amount,  and  getting  the 
customer's  cheque  for  that  amount,  took  bank-notes  out  of  the  ^  in 
exchange  for  the  cheque:  the  jury  having  found  that  he  made  the 
false  entries  of  credit  in  the  books,  fraudulently,  for  the  purpose  of 
obtaining  the  money  from  the  banker,  the  judges  held  this  to  be 
larceny  (d).  And  where  the  servant  of  a  manufacturer,  knowing 
that  her  master  frequently  wanted  change  for  gold,  told  the  master's 
wife  that  if  she  would  give  her  ten  guineas,  she  would  get  silver  for 
them;  the  wife  accor^gly  gave  her  the  ten  guineas,  and  she 
absconded  with  them :  Sat  was  holden  to  be  larceny  (e).  But 
where  upon  an  indictment  for  a  larceny  by  a  servant,  charging  in 
one  count  a  stealing  of  a  bank  note  for  five  pounds,  and  in  another 
the  stealing  of  silver  coin  to  that  amount,  it  appeared  that  the  pri- 
soner, being  sent  by  his  masters,  the  prosecutors,  to  get  change  of  a 
five- pound  note,  got  silver  for  it  from  a  nei^bour,  but  absconded 
with  the  silver:  being  convicted  on  the  second  count,  the  judges  held 
the  conviction  to  be  wrong,  because  the  silver  had  never  been  in  the 
possession  of  the  masters,  except  by  the  hands  of  the  prisoner ; 
they  said  that  he  should  have  been  indicted  for  embezzlement 
(/).  So,  in  all  cases  where  a  clerk  or  servant  embezzles  any 
chattel,  money,  or  valuable  security,  received  by  him,  for  or  in  the 
name  cf  his  master,  which  was  not  received  into  the  possession  of 
the  master  otherwise  than  by  the  possession  of  such  clerk  or  ser- 
vant, the  indictment  should  in  strictness  be  fi>r  embezzlement,  and 
not  for  larceny.    And  therefore,  where  a  servant,  serving  in  his 


(a)  R.  V.  Jonei,  Car.  A  M.  611.  (d)  R.    ▼.  Hammon,   R.  ft  By. 

{b)  R,  V.  BeamaH,   Car.  &  M.  991. 

A95;  seeiZ.  r.RnOer,  2  0ur.ttK,  {e)  R.  t.  Atkinson,    1   Leach, 

340.  803  n. 

(c)  R.  V.  Pri9€U  ei  al.  2  Car.  &  {/)  R,  v.  SuUens,  Ry.  ft  BI.  1». 
K,114. 
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master's  shop,  reoeiv«d  money  from  a  cnstomer  for  some  articles  sold 
to  him,  and  instead  of  patting  the  whole  of  the  monej  into  the  till, 
he  pat  a  part  only,  and  pat  the  rest  in  his  pocket:  being  indicted 
for  this  as  larceny,  the  jadges  held  it  to  be  embezzlement,  not  lar- 
ceny (a).  Bat  now  this  is  of  little  importance;  for  by  the  72d 
section  of  this  statate  {pott  p.  289),  if  upon  the  trial  of  any  person 
indicted  for  embezzlement,  it  shall  be  proved  that  he  is  not  gailty 
of  embezzlement  hot  is  gnilty  of  simple  larceny  or  larceny  as  clerk 
.or  servant,  he  shall  be  liable  to  be  panisbed  in  the  same  manner 
as  if  he  had  been  indicted  for  sach  larceny  ;  and  rtoe  vend. 


LXVin.  Whosoever,  being  a  clerk  or  servant,  Embewie- 
or  being  employed  for  the  purpose  or  in  the  capa-  cierksor 
city  of  a  clerk  or  servant,  shall  fraudulently  em-  *°  ** 
bezzle  any  chattel,  money,  or  valuable  security, 
which  shall  be  delivered  to  or  received  or  taken 
into  possession  by  him  for  or  in  the  name  or  on 
the  account  of  his  master  or  employer,  or  any  part 
thereof,  shall  be  deemed  to  have  feloniously  stolen 
the  same  from  his  master  or  employer,  although 
such  chattel,  money,  or  security  was  not  received 
into  the  possession  of  such  master  or  employer 
otherwise  than  by  the  actual  possession  of  his 
clerk,  servant,  or  other  person  so  employed,  and 
being  convicted  thereof  shall  be  liable,  at  the  dis- 
cretion of  the  Court,  to  be  kept  in  penal  servitude 
for  any  term  not  exceeding  fourteen  years  and  not 
less  than  three  years, —  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without 
bard  labour,  and  with  or  without  solitary  confine- 
ment, and,  if  a  male  under  the  age  of  sixteen  years, 
with  or  without  whipping. 


ifl)  Buira  case,  9  Eaat,  P.  C.  678,  eU. 
H  6 
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KOTB. 

indictiintML 

)     The  jurors  for  oar  Lady  the  Qaeso,  npoD  ih&r  oath 

to  wit.  S  present  that  A.  B.,  on  the day  of ^^  in  the  year 

of  onr  Lord ,  bring  then  a  clerk  [**  derk  or  tervmU^ — orbemg 

employed  far  the  purpose  or  in  the  capacity  of  a  derk  or  eervant^^ 
to  C.  D.,  did  by  virtoe  of  each  his  employment,  then  and  whilst  he 
was  so  employed  as  aforesaid,  receive  and  take  into  his  possession 
certain  money'  ['*  chattel^  money,  or  valwMe  eecuriiy  "]  for  and  in 
the  name  and  on  the  aocoont  of  the  said  C.  D.,  his  master,  as  afore- 
said, and  did  then  fraudulently  and  feloniously  embezzle  the  said 
money;  and  so  the  jurors  aforesaid  upon  their  oath  aforesaid  do  say, 
that  the  said  A.  B.  then,  in  manner  and  form  aforesaid,  feloniously 
did  steal,  take,  and  carry  away  the  said  money  the  property  of  the 
said  G.  D.,  from  the  said  0.  D.,  his  master  as  aforesaid:  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity.  [A§  «C 
%$  permitted  to  the  proeecutor,  hy  this  etatutey  §ect  71,  poet,  p,  290, 
to  charge  the  offender  with  wny  mivmher  of  distinct  adt  of  emhesmle- 
menl,  not  exceeding  three,  which  may  have  been  committed  by  him 
against  thetamematterfWithinthespaceoftixmonthsJfvmtheJirst 
to  the  last  of  suchacts,  —  if  it  be  intended  to  charge  him  thsts  wiA 
other  offences^  let  the  second  and  third  counts  of  &e  indictment  te 
tAttf ;]  And  the  jurors  aforesaid  upon  their  oath  aforesaid  do  farther 
present,  that  the  said  A.  B.,  afterwards,  and  within  six  months 
from  the  time  of  the  committing  of  the  said  oflfSanoe  in  the  said  first 

count  of  this  indictment  charged  and  stated,  to  wit,  on  the day 

of ,  in  the  year  aforesaid,  being  then  a  clerk  to  the  said  G.  D., 

did  by  virtue  of  such  his  said  last-mentioned  emplqjrment,  then  and 
whilst  he  was  so  employed  as  last  aforesaid,  rec«ve  and  take  into 
his  possession  oertam  other  money  for  and  in  the  name  and  on  the 
account  of  the  said  G.  D.,  as  aforesaid,  and  did  then  and  within  the 
six  months  last  aforesaid  fraudulently  and  feloniously  embezzle  the 
said  last-mentioned  money;  and  so  the  jurors  aforesaid  upon  their 
oath  aforesaid  do  say,  that  the  said  A.  B.  then,  in  manner  and 
form  aforesaid,  feloniously  did  steal,  take,  and  carry  away  the  said 
last-mentioned  money,  the  property  of  the  said  G.  D.,  from  the  said 
G.  D.,  his  master,  as  last  aforesaid:  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our  Lady 
the  Queen,  her  crown  and  dignity.  [Add  a  third  count,  in  the  same 
form  as  the  second,  if  necessary.]  Where  the  three  ofienoes  were 
stated  in  one  count,  the  receipts  separately,  and  then  the  embezzle- 
ment **  on  the  several  days  aforesaid  "  of  the  sums  respectively  re- 
ceived by  him  on  each  of  those  days:  on  demurrer  Pattesoo,  J., 
held  the  indictment  to  be  bad;  he  thought  it  bad  as  including  the 
three  offences  in  one  count,  but  it  was  decidedly  bad  as  showing  the 
receipts  only,  and  not  the  embezzlement,  of  the  two  last  sums,  to 
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have  been  within  six  months  from  the  commission  of  the  first 
offence  (a).  And  where  the  indictment  contained  three  counts,  the 
second  and  third  counts  were  holden  bad  bj  Cresswell,  J.,  for  showing 
merely  that  the  receipts,  and  not  the  embezzlements,  were  within  the 
six  months  (6) 

Where  the  embezzlement  has  been  of  anj  money  or  valuable 
aecarity,  it  may  be  described  as  "  money,"  without  specifying  any 
particular  coin  or  valuable  security;  and  such  statement  shall  be 
sustained  if  the  defendant  shall  be  proved  to  have  embezzled 
any  piece  of  coin  or  valuable  security  or  any  portion  of  the  value 
thereof,  although  such  piece  of  coin  or  valuable  security  may  have 
been  delivered  to  him,  in  order  that  some  part  of  the  value  thereof 
shouU  be  returned  to  the  party  delivering  the  same,  or  to  some  other 
person,  and  such  part  shall  have  been  delivered  accordingly  (c). 

But  the  indictment  must  state  the  thing  embezzled  to  be  the  pro- 
perty of  the  master.  Where  the  indictment  stated  that  the  prisoner, 
being  clerk  to  the  prosecutors,  received  a  certain  sum  on  their 
account,  and  embezzled  it,  concluding  in  the  usual  way  that  ha 
stole  the  money  "  from  the  said  masters  and  employers  of  him  the 
said  "  prisoner,  on  whose  account  he  had  so  received  the  same,  but  it 
did  not  state  expressly  whose  property  the  money  was:  the  judges 
held  this  to  be  insufficient,  anid  that  the  indictment  should  have 
stated  the  money  to  be  the  property  of  some  person,  namely,  the 
master,  as  in  common  cases  of  larceny  (d).  Where,  by  a  local  Act 
certain  inhabitants  of  seven  parishes  were  incorporated  by  the  name 
of  "  the  guardians  of  the  poor  "  of  those  parishes,  twelve  directoTB 
were  to  be  appointed  out  of  the  guardians,  and  the  property  of  the 
eorporation  was  vested  in  "  the  directors  for  the  time  being,**  who 
were  to  execute  the  powers  of  the  Act:  the  prisoners  being  indicted 
for  embezzling  money  of  *'  the  directors  of  the  poor  <^  the  said 
parishes,**  the  judges  held  the  indictment  to  be  wrong;  that  it  should 
have  stated  it  to  be  the  money  of  the  guardians  by  their  corporate 
name,  or  of  the  directors  by  their  individual  names  (e). 

It  is  not  actually  necessary  that  the  indictment  should  state  that 
the  defendant  '*  feloniously  **  embezzled  the  property,  if  the  con- 
clusion of  the  indictment  state  that  he  feloniously  stole  it  (J),  It  is 
usual,  however,  and  more  prudent,  to  use  the  word  *'  feloniously  "  in 
both  places. 

Also,  it  is  not  usual  or  necessary  to  state  from  whom  the  money 
was  received.  Where  an  objection  on  this  ground  was  taken  to  an 
indictment  in  arrest  of  judgment,  the  question  was  r»erved  for  the 
opinion  of  the  judges;  and  they  were  unammously  of  opinion  that 
the  indictment  was  sufficient  (^).    But  as  this  may  in  aome  cases 

(a)  iK.  V.  PwchoMe,  Car.  ft  M.  {e)  R,^,BeaeaUt  Ry.  &  M.  16; 

617.  Me  mUi^  p.  82. 

Ih)  R.  V.  N(M*r,  a  Car.  ft  K.  690.  (/)  H.r.  CrigktoHt  R.  ft  Ry.  69. 

ie)  Sect.  71,  potU  p.  290.  (f )  H.  v.  Beoeali,  1  Car.  ft  P.  4M. 
(tf)  it.  V.  M'Uregor,  R.  ft  Ry.  9a. 
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operate  as  a  hardship  upon  the  prisoDer,  in  not  disclosing^  to  him 
sofficientlj  the  ofRmoe  or  ofienoes  with  which  he  is  charged,  the 
jadge,  before  whom  the  prisoner  u  to  be  tried,  will,  npon  applicataon. 
order  the  proeecutor  to  fnmish  the  prisoner  with  the  psrticolaia  of 
the  charge  (a). 

Evidence. 

The  offence,  as  defined  bj  the  statute,  is  thus :  "  If  anj  clerk,— or 
servant, — or  any  person  emplojed  for  the  purpose  or  in  the  oapadtj 
of  a  clerk  or  servant,  —shall  bj  virtue  of  such  emploTment, — ^receive 
or  take  into  his  possession — any  chattel,  mooej,  or  valuable  security, 
—for  or  in  the  name  or  on  account  of  his  master, — and  shall  frau- 
dulently embezzle  the  same  or  any  pari  thereof.**  To  mainUin  this 
indictment,  therefore,  the  prosecutor  must  prove— 

1.  That  the  prisoner  was  "  clerk  or  servant,  or  person  employed 
for  the  purpose  or  in  the  capacity  of  a  clerk  or  servant,"  to  the  pro- 
secutor, at  the  time  of  the  receipt  and  embezzlements  A  female 
servant  is  within  the  meaning  of  the  Act  (6).  So  is  an  apprentice, 
although  under  age  (c).  So  is  a  fium  bidliff  (d).  Where  a  man 
was  employed  by  a  township,  ss  their  accountant  and  treasurer,  and 
he  received  and  paid  all  money  recavable  or  payable  on  their  ac- 
count; in  the  course  of  whicii  employment  he  received  a  sxmi  of 
money  on  account  of  the  overseers,  and  embezzled  it ;  the  judges 
held  that  he  was  a  clerk  and  servant  within  the  meaning  of  tiie 
Act  (e).  So,  a  treasurer  to  the  guardians  of  the  poor  of  a  parish, 
appointed  by  them  by  virtue  of  a  local  Act,  has  been  holden  to  be  a 
servant  of  the  guardians  (/).  So  is  a  collector  of  poor-rate,  ap- 
pointed by  overseers,  a  servant  of  the  overseers  (^).  But  where  a 
man  was  appointed  assistant-overseer  of  a  district  comprising  several 
townships,  by  the  guardians  of  the  union,  by  order  of  the  poor-law 
commissioners,  and  his  duty  was  to  assist  the  overseers  of  the  dif- 
ferent townships,  and  he  was  paid  a  salary  by  the  guardians ;  he 
received  sums  for  poor-rate  from  rate-payers  in  the  township  of  F. 
(one  of  the  townships  in  the  district),  and  it  was  his  duty  to  have 
paid  them  into  a  banker*s,  to  the  credit  of  the  overseers  of  that 
township,  but  he  embezzled  them :  bdng  indicted,  the  judges  held 
that  he  could  not  be  convicted  on  the  count  stating  him  to  be 
servant  of  the  overseers,  for  he  was  appointed  and  paid  by  the  guar- 
dians ;  and  that  he  could  not  be  convicted  on  a  count  stating  him 
to  be  a  servant  of  the  guardians,  for  it  wss  not  their  money  he  em- 

(a)  R.  V.  Bootffmm,  5  Car.  ft  P.         (tf)  R.  r.  WortUy,  15  Sha«*t  J. 
800, cor.  Littledale,  J.;  R.  ▼.  Hodg-     P.  785. 

ton,  3  C«r.  ft  P.  422,  S.  P.  cor.  (e)  R.  ▼.  Squire,  R.  ft  Rv.  S49. 

Vaughiin,  B.  {/)  R.  v.  IVeIck,  2  Car.  ft  K.  896. 

(b)  R,  V.  EUnabetk  Smith,  R.  ft  (g)  R,  v.  Adeif,  19  Law  J.  U9  m.; 
Ry.  967.  andf  tee  R,  r,  Catlaham,  8  Car.  ft 

(c)  R,  V.  MeOish,  R.  ft  Ky.  80.  P.  154. 
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bezzled  (a).  So,  where  the  clerk  of  a  chapeliy  was  indicted  for 
embezzling  monej  collected  bj  him  from  the  commnnicants  on 
Sacrament  Sniiday,  and  which  was  for  the  relief  of  the  poor,  the 
ixidictment  stating  him  in  one  connt'to  be  the  senrant  of  the  clergy- 
man, and  in  another  of  the  churchwardens :  the  judges  held  that  he 
ooold  not  be  deemed  the  senrant  of  one  or  the  other  (6).  And  it  is 
not  material  whether  the  serrant  be  paid  bj  certain  wages,  or  by  a 
per  oentage  oo  the  receipts,  or  by  a  share  of  the  profits  arising  from 
his  kbour.  Where,  upon  an  indictment  fat  embezzlement,  it  ap- 
peared that  the  prisoner  was  employed  by  the  prosecutor  ss  master 
of  one  of  his  ships,  to  take  coals  from  his  colliery  and  sell  them,  and 
he  was  to  hare  a  certain  proportion  of  the  profits,  after  deducting 
the  price  of  the  coals  at  ^  colliery,  for  his  labour;  he  took  a  cargo 
of  coals,  sold  them,  reoei^  the  price,  and  absconded  with  it :  a 
majority  of  the  judges  held  that  he  was  a  serrant  of  the  prosecutor, 
within  the  meaning  of  the  Act  Ce).  So,  where  the  prisoner  was 
employed  by  the  prosecutors  as  traveller,  to  take  orders  for  goods 
and  collect  money  for  them  from  their  cnstomem,  and  was  paid  by  a 
percentage  upon  the  amount  of  the  orders  he  obtained ;  he  did  not 
live  with  them  or  act  in  their  counting-house ;  he  paid  his  own 
expenses  on  his  journeys,  and  he  was  employed  as  trayeller  by  several 
other  houses  besides :  the  judges  held  that  he  was  a  clerk  to  the  pro- 
■ecutoTB,  within  the  meaning  of  the  Act  (d).  So  where  the  collector  of 
a  poor-rate  was  paid  by  a  percentage  on  the  rates,  and  it  was  objected 
that  he  was  therefore  no  clerk  or  senrant  within  the  meaning  of  the 
Act, — Richardson,  J.,  overruled  the  objection  (e).  It  is  immaterial, 
also,  whether  the  employment  be  permanent  or  occasional  only,  or 
•▼en  confined  merely  to  the  particular  instance.  Where  it  appeared 
that  the  prisoner  had  applied  to  the  prosecutor  for  employment,  who 
agreed  to  let  him  cany  out  parcels,  and  go  of  messages  when  he 
should  have  nothing  else  to  do,  for  which  the  prosecutor  was  to  pay 
him  what  he  should  think  fit ;  the  prosecutor  gave  him  an  order,  to 
receive  the  sum  of  two  pounds  for  him ;  he  received  it  and  embezzled 
it :  the  judges  held  him  to  be  a  servant  to  the  prosecutor,  within 
the  meaning  of  the  Act  (f).  So,  where  it  appeared  that  a  fiumer, 
having  beasts  at  Smithfield,  of  which  the  prisoner  had  the  keeping 
aa  drover,  sent  the  prisoner  to  deliver  a  cow  to  a  purchaser,  and  to 
receive  the  money,  and  the  prisoner  received  and  embezzled  it : 
the  iudges  held  that  the  prisoner  was  a  servant  within  the  meaning 
of  the  Act  (^).  In  a  case  previously  decided,  where  the  proeecutor 
had  sent  the  prisoner  with  a  cheque  to  a  banker's  for  payment,  and 
he  received  the  money  and  embezzled  it,  it  appeared  that  although 
the  prisoner  bad  been  employed  by  the  proeecutor,  sometimes  as  a 


<a)  R.  V.  Totnuemd^  S  Car.  &  K.  (tf)  R,  v.  Carr,  R.  &  Ry.  199. 

168  :  B.  V.  Seaumoni,  S3  Law  J.  (O  B,  v.  Ward^  Gow,  16S. 

Mm.  {/)  R.r.Spemeer,  R.8tRj,9S9. 

{b)  R,  V.  BurUm^  Ry.  St  M.  387.  (g)  il.  v.  Umghet,  Ry  &  H.  370. 

(c)  R.  V.  Hartley^  R.  &  Rf .  ISS. 
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regnUr  Uboorer,  sometimes  as  a  rooDdsman  for  a  daj  at  a  time,  and 
on  several  occasions  had  been  sent  to  receive  the  amount  of  chequea 
from  the  banker's,  he  was  not  at  the  time  in  question  in  the  jHtiBe- 
cntor's  employment,  bnt  was  to  receive  sixpence  for  going  to  Um 
banker's :  Parke,  J.,  (after  consulting  Taunton,  J.,)  held  that  ha 
was  not  a  clerk  or  servant  within  the  meaning  of  the  Act  (a). 

Where  the  man  is  the  clerk  or  servant  of  partners,  he  is  deemed 
the  clerk  and  servant  of  all  and  of  each  of  the  partners  :  and  if  he 
receive  money  for  or  on  the  private  account  of  any  one  of  them,  and 
embeazle  it,  he  may  be  indicted  under  thb  statute  (6).  The  clerk 
of  a  joint  stock  company,  is  the  clerk  and  servant  of  the  direeton 
who  appoint  him ;  sind  where  such  a  clerk,  having  the  care  and 
custody  of  the  cheques  paid  and  cancelled  by  the  company's  banker, 
embezzled  one  of  them,  and  was  charged  in  the  indictment  as  having 
onbezzled  a  piece  of  paper  the  property  of  the  company,  and  con- 
victed, the  court  held  that  he  was  properly  convicted,  although  lie 
himself  was  a  shareholder  in  the  company  (c).  The  clerk  of  a  cor- 
porate body, — of  the  guardians  of  a  poor-law  union,  for  instance, — va 
a  clerk  within  the  meaning  of  this  statute,  whether  duly  appointed 
or  not  (d),  A  clerk  to  a  savings'  bank,  may  be  charged  as  clerk  to 
the  trustees,  though  appointed  by  the  managers  (e).  So  the  clerk 
of  a  benefit  society  may  be  charged  as  the  clerk  and  servant  of  the 
trustees  (/). 

2.  That  he  received  the  money,  ficc,  or  took  it  into  his  posses- 
sion. That  he  received  it,  is  usually  proved  by  the  person  who 
paid  it  to  him,  or  by  his  own  admission.  If  chattels  be  specified  in 
the  indictment  as  having  been  received  by  the  prisoner,  the  things 
described,  or  part  of  them,  must  be  proved  in  the  same  manner  as 
in  larceny;  but  if  the  indictment  state  a  receipt  and  embezzlement 
of  money,  you  may  give  in  evidence  any  species  of  coin,  or  any  such 
valuable  security  as  is  mentioned  mUe^  pp.  143,  168,  or  you  may 
prove  a  certain  amount  in  money  or  securities,  although  you  are  not 
able  to  prove  of  what  c<un  or  of  what  valuable  securities  it  oon- 
sbted  (^).  According  to  the  statute  (s.  68),  the  prisoner  shall  be 
deemed  guilty  of  the  ofienoe,  "although  the  chattel,  money,  or 
security  was  not  received  into  the  possession  of  such  master  or 
employer,  otherwise  than  by  the  actual  possession  of  his  clerk,  ser- 
vant, or  other  person  so  employed."  But  where  the  prosecutor  gave 
marked  money  to  a  friend,  wiUi  directions  to  buy  some  article  with 
it  at  the  prosecutor's  shop;  and  he  accordingly  bought  the  article 
from  the  prisoner,  who  was  the  prosecutor's  shopman,  with  the 
marked  money,  which  the  prisoner  received  and  embezzled :  it  was 

(«)  R,  ▼.  Freeman^  5  Car.  &  P.  R.  y.  Aikin$on^  Car.  *  M.  MB. 
534 ;  but  see  Ooode's  ca«e,  anti,  p.         (rf)  R,  ▼.  Beacali,  1  C«r.  ft  P. 

S73.  457. 

(ft)  R.  V.  Leack,  3  Stark.  N.  P.         {e)  R.  t.  Jemtm,  Ry.  ft  M.  434. 
C.  70.  (/)  R.  V.  HaU,  Hy  ft  M.  474. 

ie)}R.  V.  ITofCf,  19  Law  J.  192  m.;        {g)  See  tmti,  p.  277. 
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objected  fbr  the  pruoner,  that  as  the  money  had  been  in  the  poesessioD 
of  the  master,  and  might  be  ooosidered  as  the  master's  at  the  time  tliat 
the  prisoner  received  it,  the  case  did  not  come  within  the  statate,  but 
was  a  laroenj  at  common  hiw;  but  the  judges  held  it  to  be  a  case 
within  the  statute,  and  that  an  indictment  for  larceny  at  conmion  law 
woald  not  lie  for  it  (a).  Whether  the  case  of  a  senrant  reoeiTing 
maoej  finom  the  master,  and  embezzling  it,  be  within  the  meaning  <^ 
the  act,  was  a  question  submitted  to  the  judges  in  R,  y,  EKzeSetk 
Smitk,  B.  &  Ry.  267 ;  but  no  opinion  was  deliyered  upon  it,  the  case 
being  decided  upon  another  ground.  In  Headge's  case,  above  men- 
tioned, the  judges  seemed  to  be  of  opinion  that  the  statute  did  not 
app]>  to  cases  which  amount  to  a  larceny  at  common  law.  And 
therefore,  if  a  servant  or  clerk  take  money  or  goods,  &c.,  out  of  his 
master's  stock,  he  should  be  indicted  for  larceny,  not  embezzlement. 
And  in  a  subsequent  case,  this  was  expressly  decided  by  the  judges: 
where  the  prisoner,  who  was  derkto  the  prosecutor,  receive]  from 
another  of  his  clerks  twenty  shillings  of  the  master's  money  to  pay 
for  an  advertisement,  and  he  paid  only  ten  shillings,  cliarged  twenty 
shillings,  and  embezzled  the  other  ten  shillings :  the  judges  held 
that  he  could  not  be  convicted  of  embezzlement,  as  the  money  had 
been  in  the  proeecutor's  possession  by  the  hands  of  his  other  clerk 
(by.  But  now,  by  the  72d  section  of  this  statute,  **  if,  upon  the 
trial  of  any  person  indicted  for  embezzlement  as  a  clerk,  servant,  or 
person  employed  for  the  pnrpoee  or  in  the  capacity  of  a  clerk  or 
aerrant,  it  shall  be  proved  that  he  took  the  property  in  question  in 
■uch  a  manner  as  to  amount  in  law  to  larceny,  he  shall  not  by  reason 
thereof  be  entitled  to  be  acquitted,  but  the  jury  shall  be  at  liberty 
to  retnm  as  their  verdict  that  such  person  is  not  guilty  of  embezzle- 
ment, but  is  guilty  of  simple  larceny,  or  of  larceny  as  a  clerk, 
servant,  or  person  employed  for  the  purpose  or  in  the  capacity  of  a 
derk  or  servant,  as  the  case  may  be;  and  thereupon  such  person 
shall  be  liable  to  be  punished  in  the  same  manner,  as  if  he  had  been 
conrictad  upon  an  indictment  for  such  larceny." 

3.  That  he  received  the  money,  &C.,  for,  or  in  the  name  of,  or  on 
aooonnt  of  his  master.  This  the  jury  may  infer  from  the  circum- 
stances of  the  case.  Upon  an  indictment  for  embezzlement,  it  ap- 
peared that  the  prisoner  worked  for  the  prosecutors,  who  were 
tamers;  that  it  was  part  of  bis  duty  to  receive  ordera  for  jobs,  to 
take  the  materials  from  his  master's  stock  and  work  them  up,  to 
deliver  ont  the  articles  and  receive  the  money  for  them,  and  to  pay 
the  whole  of  Uie  money  received  to  his  masters;  and  every  week  he 
received  for  his  Ubour,  a  certain  proportion  of  the  money  received 
for  the  articles  made  by  him :  in  his  character  of  servant  to  the 
pcoseeators,  he  received  an  order  for  six  dozen  of  coffee-pot  handles: 
he  took  the  vrood  from  his  master's  stock,  he  turned  them  on  their 
premises  and  with  their  nMchinery;  he  delivered  them,  received  the 


(a)  Jt.    V.  H«>4r««   R-    *    »y«        I*)  «•  ▼.  Miurr^,  Rj.  &  M.  17«. 
l»i  il.T.  Om,  Mlaw  J.  60  M. 
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price,  ooDoealed  the  tnussaodoii,  ind  kept  the  whole  of  the  monej, 
his  own  share  of  it  for  his  lAboor  being  onlj  about  a  third:  the 
prisoner  was  oonvicted,  bnt  it  being  doabted  whether  this  was  not 
rather  a  Uroeny  of  the  materials,  than  a  case  within  the  meaning  of 
this  Act,  the  matter  was  refeiTed  to  the  judges,  and  they  nnani- 
mooslj  held  that  the  oonyiction  was  correct  (a).  But  whether  the 
money  embeziled  was  really  dne  to  the  master  or  not,  whether  ha 
could  have  recovered  it,  or  had  a  right  m  law  to  receive  it,  is  im- 
material; if  the  derk  or  servant  received  it  for  him,  or  in  his  nanoe, 
or  on  his  account,  it  is  sufficient  (6).  And  therefore  where  the 
prisoner,  appointed  by  overseers  of  the  poor  to  receive  poor-rates, 
demanded  the  poor-rate  for  certain  premises  of  the  landlord  instead 
of  the  tenant  (the  landlord  being  in  the  habit  of  paying  his  tenanf  a 
ntes),  and  the  landlord  paid  it:  the  prisoner  being  indicted  for  em- 
beszling  this  sum,  and  convicted,  the  judges  of  the  criminal  appeal 
court  held  that  although  the  oveiseere  could  not  enforce  payment  of 
the  sum  from  the  landlord,  yet  as  the  defendant  had  received  it  on  their 
account,  it  was  within  the  statute,  and  the  party  rightly  convicted  (e). 

4.  That  he  received  it  by  virtue  of  his  employment  as  such  clerk 
or  servant  This  depends  upon  the  feet  whether  he  was  authorised 
by  his  master  to  receive  money,  &c,  in  such  a  case.  Where  tha 
lessees  of  tolls  of  a  turnpike  gate,  hired  the  prisoner  to  collect  at  a 
particular  gate  at  weekly  wages,  and  this  was  his  sole  employment; 
upon  a  particular  occasion  one  of  his  masters  desired  him  to  reoeiva 
from  the  collector  at  another  gate  the  money  collected  by  him, 
which  he  did  and  embezzled  it:  a  majority  of  the  judges  held,  that 
although  the  receipt  of  this  money  by  the  prisoner  was  out  of  hia 
ordinary  employment,  yet  as  he  was  the  servant  to  the  lessees,  and 
in  his  character  of  servant  to  them  had  submitted  to  be  employed  by 
them  to  receive  the  m<Hiey  in  question,  and  had  received  it  by  virtue 
of  being  so  employed,  the  case  was  within  the  statute  (cQ.  And  in 
another  case,  where,  upon  an  indictment  for  embezzling  money  of  the 
prosecutors,  who  were  carcase  butchers,  it  appeared  to  be  the  duty 
of  the  prisoner  every  evening  to  receive  from  the  porters  the  money 
hey  took  in  the  course  of  the  day  for  the  meat  sold,  and  to  pay  it 
over  the  next  morning  to  the  collecting  clerk,  but  he  was  not  ex- 
pected in  the  course  of  his  employment  to  receive  money  from  the 
customers  themselves;  the  prisoner  however  called  upon  one  of  his 
master's  customers  for  the  amount  of  his  account,  recuved  it,  and 
embezzled  it:  the  judges  were  of  opinion  that  as  the  prisoner  was  in- 
trusted to  receive  from  the  porters  such  moneys  as  they  collected  firam 
the  customers  in  the  course  of  the  day,  the  receiving  of  it  imme- 
diately from  the  customers,  instead  of  receiving  it  through  the 


(a)  R,  r.Hoggtm,  R.  *  Ry.  144 ;         (c)  R.  v.  Ade^,  19  Law  J.  U9  m, 

(6)  Resolved  by  thejudgei  in     Ry.6i6.  ^^ 

Bescall'i  case,  1  Car.  &  P.  iM. 
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Tnedinm  of  the  portera,  was  such  a  receipt  of  money  *'  bj  virtue  of 
his  employment "  as  the  Act  meant  to  protect  (a).  Where  by  the 
oioise  of  bnsiaess  in  the  proeecntor's  establishment,  the  costomera 
paid  their  money  to  the  clerks,  tiie  clerks  paid  it  over  to  the  snper- 
iutendent,  and  he  paid  it  to  the  prisoner,  whose  dnty  it  was  to  keep  an 
account  of  the  sums  so  paid  to  him,  and  pay  them  over  to  the 
cashiers;  they  were  all  servants  of  the  prosecutor;  three  of  the 
sums  which  the  prisoner  had  thus  received,  he  embezzled,  and  being 
indicted  for  embezzlement,  it  was  objected  that  as  he  had  received 
them  from  one  of  his  master's  clerks,  they  were  his  master's  money, 
and  on  the  authority  of  Murray's  case,  antk^  p.  281,  it  was  not  em- 
bezztement,  but  larceny:  but  the  judges  of  the  criminal  appeal 
court  held  that  it  was  embezzlement;  and  they  distinguished  it  from 
Murray's  case,  as  the  prisoner  there  received  the  money  for  a  par- 
ticular purpose  and  misapplied  it,  here  the  prisoner  stopped  these 
sums  of  money  on  their  way  to  his  master  and  embezzled  them  (6). 
But  where  the  clerk  or  servant  receives  money  without  authority, 
either  direct  or  to  be  implied  from  the  nature  of  his  employment,  his 
applying  it  to  his  own  use  will  not  be  an  o£knce  within  the  Act 
Therefore  where  it  was  proved  to  be  the  duty  of  the  prisoner,  a 
butcher's  apprentice,  to  call  daily  on  certain  of  his  master's  cus- 
tomers for  oilers,  but  it  did  not  appear  that  he  had  ever  been  em- 
ployed to  receive  mon^ ;  and  he  received  from  one  of  the  customers 
the  amount  of  his  bill,  and  embezzled  it:  being  convicted,  and  his 
case  being  referred  to  the  judges,  they  were  ^  opinion  that  as  it 
was  not  proved  that  the  prisoner  was  ever  employed  to  receive  money 
for  his  master,  and  it  did  not  therefore  appear  that  he  received  the 
money  in  question  by  virtue  of  his  employment,  the  conviction  was 
wrong  (c).  So,  where  a  customer  paid  some  money  to  a  carrier's 
warehouse  clerk,  who  was  not  authorised  to  receive  it,  that  duty 
being  intrusted  to  the  collecting  clerk  only,  and  the  warehouse  clerk 
embezzled  it,  the  judges  held  that  he  was  not  a  clerk  or  servant, 
within  the  meaning  of  the  Act  {dy.  Where  a  master  of  a  charity 
school  was  sent  by  the  treasurer,  who  was  also  one  of  the  oonmiittee, 
for  iSfteen  pounds,  which  the  ironmongers'  company  had  given  to  the 
charity,  but  it  was  not  the  duty  of  the  schoohnaster  to  receive  money 
00  account  of  the  charity,  that  being  intrusted  to  the  collector  only : 
it  was  holden  not  only  that  this  was  not  a  receipt  by  virtue  of  hia 
employment,  but  that  he  was  neither  clerk  nor  servant  to  the  trea- 
surer or  the  committee  (e). 

5.  That  he  embezzled  the  money,  &c.,  received  by  him,  or  some 
part  of  it.  The  usual  evidence  given  of  the  embezzlement  is,  that 
having  received  the  money,  &c.,  he  denied  the  receipt  of  it,— or  did 
not  account  to  his  master  for  it  when  he  ought,  —  or  accounted  for 

ia)  R.  r.  Beeekejf,  R.  &  Ry.  390.  (c)  R.  v.  MeUi$k,  R.  &  Rt.  80. 

{b)  R.  V.  MtuUrt^  2  Car.  ft  K.         (d)  R,  v.  Thorley,  Rr,  A  M.  343. 
930  i  18  Law  J.  9  fn.  {e)  Ry,2f€tilHon,Kj,ttM.W9. 
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other  mdneys  reoelvfld  bj  him  at  the  eame  time  or  after,  and  not  for 
it, — or  rendered  a  false  accoant, — or  pnetiaed  some  other  deceit  in 
<Hider  to  prevent  detection :  from  which  the  jurj  may  fairly  infer 
that  the  defendant  either  actaally  disposed  of  the  money,  &&,  to  his 
own  rm,  or  withheld  it  from  his  master  with  intent  to  do  so,  and  to 
defraud  the  master  of  it,— which  seems  to  be  the  meaning  of  the 
word  embezzle.  The  words  in  the  repealed  Act  upon  this  subject 
were—"  embezxle,  secrete,  or  make  away  with  ;**  the  words  "  secrete 
or  make  away  with"  are  omitted  in  this  statute,  as  meaning,  I  pre- 
sume, the  same  thing  as  the  word  '*  embezzle."  For  it  is  clear  that 
if  a  clerk  render  a  true  account,  but  claim  to  withhold  the  sum  in 
question;  alleging  a  right  to  do  so,  or  merely  fail  to  pay  it  over,  this 
will  not  be  embezzlement  Where  the  captain  of  a  ship  reoeiTed 
freight  for  215  tons  of  culm,  and  accounted  with  the  owner  of  the 
ship,  his  master,  for  210  tons  only ;  in  fact,  the  culm  was  weighed 
into  the  ship  as  210  tons,  and  weighed  out  as  215,  and  the  captain 
claimed  the  freight  on  the  difference,  as  being  entitled  to  it  by  a 
custom  of  the  trade :  Gressvrell,  J.,  held  that  this  was  not  embezzle- 
ment (a).  So,  where  the  prisoner  chained  himself  in  his  master's 
books  with  money  received  by  him  bat  did  not  pay  it  over  to  the 
master,  Vaughan,  B.,  held  th\a  not  to  be  embezzlement  (6).  So, 
where  the  prisoner  was  intrusted  to  receive  several  sums  for  water 
rate,  and  being  asked  by  the  collector  whether  be  had  received  them, 
said  that  he  had,  and  would  pay  them  over  on  the  following  Mon- 
day, but  instead  of  doing  so  he  absconded  :  Erekine,  J.,  held,  that  as 
he  had  aocoanted,  his  not  paying  the  money  over  was  not  embezzle- 
ment (c).  But  where  it  appeared  that  the  prisoner,  who  was  coach- 
man of  a  stage  coach,  had  to  account  for  moneys  received  by  him 
from  passengers,  to  the  book-keeper  at  one  stage,  and  had  to  pay 
over  Uie  moneys  to  his  master  ;  and  on  one  particular  occasion  he 
rendered  an  account  of  the  true  sums  to  the  book-keeper,  and  they 
were  entered  in  the  books  accordingly,  but  he  paid  to  his  master  a 
less  sum,  as  being  all  that  he  had  received :  Patteson,  J.,  held  this 
to  be  embezzlement  (d).  But  if  a  clerk  or  servant,  intrusted  to  re- 
ceive a  sum  of  money,  receive  it,  and  abecond,  without  accounting 
for  it,  this  is  clearly  embezzlement  (e).  So,  where  a  servant,  au- 
thorised to  receive  money,  and  whuee  duty  it  was  to  account  eveiy 
evening  for  what  he  so  received,  received  three  sums  for  his  employer 
on  different  days,  and  neither  accounted  for  them  nor  paid  them 
over,  and  it  appeared  that  this  must  have  been  wilfully  done : 
Coleridge,  J.,  held,  that  if  this  were  done  wilfully,  it  was  embezzle- 
ment, although  the  servant  never  denied  the  receipt  of  these  sums, 
nor  rendered  any  account  in  which  they  were  omitted  (/) ;  tot  here 

(a)  R,  r.  Sorman,  I  Car.  A  K.         (d)  R  v.  fVkite,  8  Car.  A  P.  74S. 
601.  (r)  R.  V.  Sarah  Waiiams,  7  Car. 

(b)  R.  V.  Hodgson,  3  Car.  &  P.     ft  P.  av*. 

432.  (/)  R,  V.  Jaektont  1  Car.  ft  K. 

(«)  JI.  V.  Creed,  1  Car.  ft  K.  63.       3M. 
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there  was  concealment  and  fraud,  both  e>8ential  inin^ieots  in  the 
otSence  of  embezzlement.     So,  where  a  servant  does  not  account  for 
a  partjcttlar  sum  received  by  him,  but  accounts  for  other  sums 
received  hj  him  at  the  same  time  or  afterwards, — this  is  strong 
evidence  d[  embezzlement  (a).     But  the  mere  omission  to  account 
for  the  receipt  of  a  particul^  sum,  particularly  in  a  long  account 
and  of  great  extent,  will  not  of  itself  amount  to  embezzlement,  if 
not  accompanied  by  other  circumstances,  such  as  a  denial  of  the 
receipt  of  the  money  or  tlie  like,  showing  the  omission  to  be 
wilful ;  for  otherwise  the  omission  might  arise  from  mere  careless- 
ness  (6).    So,  where  it  was  proved  that  the  prosecutor  had  giveu 
5/L  8«.  to  the  prisoner,  his  housekeeper,  to  pay  to  the  over^ieer  of  the 
poor  for  poor-rates,  and  that  the  overseer  never  received  that  or  any 
other  sum  from  the  prisoner  :  the  judges  held  that  this  was  not  suf- 
ficient evidence  of  the  prisoner's  having  embezzled  the  money ;  the 
fact  of  not  having  paid  the  money  over  to  the  collector,  was  not  evi- 
dence of  actual  embezzlement,  it  only  negatived  the  application  of 
the  money  in  the  manner  directed  (c).     But  if  a  clerk  or  servant 
receive  money  for  his  master,  and  deny  the  receipt  of  it,  this  is  clearly 
embezzlement  {d).    Where  the  prisoner,  a  brewer's  drayman,  was 
sent  out  with  pcHter  for  the  customers,  and  also  with  an  extra  quan- 
tity of  bottled  porter  which  he  was  authorised  to  sell  at  9«.  6d  per 
dozen  ;  he  in  fact  sold  a  dozen  for  61.,  but  did  not  receive  the  price 
at  that  time ;  the  brewer  hearing  of  this,  desired  the  purchaser  to  pay 
the  prisoner  when  he  should  call  for  payment,  and  he  did  so,  and 
the  prisoner  being  questioned  about  this  afterwards  by  his  master, 
denied  it :  Patteson,  J.,  after  conferring  with  Parke,  B.,  held  this 
to  be  embezzlement  (e).     It  was  objected  in  this  last  case,  that  as 
the  prisoner  had  sold  under  the  price  limited,  it  could  not  be  said 
that  he  received  the  Bs,  by  virtue  of  his  employment ;  but  it  was 
bolden  that  the  master,  by  calling  on  the  purchaser,  and  desiring 
him  to  pay  the  sum  agreed  upon,  he  was  bound  by  the  payment 
and  could  not  demand  more,  and  so  confirmed  the  sale  made  by 
tlie  prisoner  (/*).     So,  the  rendering  of  false  accounts,  by  means  of 
which  a  clerk  or  servant  retains  for  himself  a  portion  of  the  property 
iirhich  he  should  have  handed  over  to  his  master,  is  in  general 
deemed  pregnant  proof  of  embezzlement.    In  one  case,  indeed,  where 
it  appeared  that  the  prisoner  was  clerk  and  traveller  to  the  prosecu- 
tor, and  his  duty  was  to  receive  the  money  from  the  customers,  to 
pay  the  wages  and  other  outgoings  out  of  it,  and  to  enter  these  pay- 
ments first  in  a  small  book,  and  to  cany  their  weekly  total  into 
a  larger  book,    which  contained  the  general  debtor  and  creditor 
account  between  the  prisoner  and  his  master,  and  the  balance  being 
struck  from   time  to  time,  was  either  paid  by  the  prisoner,  or 
carried  forward  :  in  the  instance  from  which  the  prosecution  arose, 
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a)  R.  V.  Hntl,  R.  &  Ry.  463.  (rf)  R.  v.  Hobum,  R.  &  R j.  56  ; 

6)  il.  V.  Janei,  7  C«r  &  P.  833.  R.^.  Taylor,  R.  &  Ry.  63. 

(e)  R.  v.  Elizabeth  Smith,  R.  &  {fi)  R.  v.  Atton,  2  Car.  &  K.  413. 

By.  S67.  (J)  Id. 
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the  week*8  amoant  of  ontgoingB,  which  in  the  small  book  amoniited 
to  252^  and  was  carried  into  the  larger  book  as  352.,  and  thia  appeared 
to  be  written  on  an  erasore ;  in  the  month  following  the  aooooDt^ 
comprising  this  entiy,  was  settled,  and  the  baUnoe  carried  over,  and 
in  two  months  afterwards,  the  aoconnt  was  again  balanced,  and  the 
balance  paid  by  the  prisoner  to  the  proeecator :  Williams,  J.,  asked 
if  it  conld  be  shown  that  the  whole  or  any  part  of  any  precise  sum 
received  by  the  prisoner  for  his  master  had  been  embezzled  by  him, 
and  being  answered  in  the  negative,  said  that  in  the  absence  of  snch 
evidence  the  prasecntion  conld  not  be  sustained  (a).    But  in  maDj 
cases  snch  evidence,  from  the  very  nature  of  the  derVs  employment, 
as  for  instance  that  of  cashier  in  a  banking  house,  or  the  like,  cannot 
be  given.    Where  a  banker's  cashier  was  bdicted  for  embezzlement, 
and  it  appeared  that  it  was  his  duty  to  put  all  sums  received  by 
him  into  a  box  or  till,  of  which  he  kept  the  key,  and  to  enter  them 
in  the  money  book ;  at  the  end  of  each  day  he  balanced  the  book, 
and  the  balance  formed  the  first  item  in  his  account  on  the  following 
day ;  the  master  having  a  suspicion  of  him,  examined  his  monej 
book,  according  to  which  there  ought  then  to  be  1,3002.  in  the  till 
and  box,  but  on  examination  they  in  fact  contained  but  a  sum  of 
3452.,  he  having  applied  the  rest  to  his  own  use,  but  when,  or  in 
what  sums,  or  finun  whom  the  particular  moneys  embezzled  were 
received,  did  not  appear :  the  judges  at  the  central  criminal  court 
held  this  to  be  withm  the  statute,  and  the  prisoner  was  convicted  (Jbi) ; 
and  the  case  being  afterwards  considered  by  the  judges,  eight  of 
them  held  the  conviction  to  be  right,  and  seven  were  <^  a  oantrary 
opinion  (c).     But  where  in  a  subsequent  case,  the  only  evidence 
which  could  be  given  was  that  of  a  general  deficiency  in  the  prisoner's 
account,  Aldersen,  B.,  held  it  not  to  be  sufSdent ;  and  said  that 
the  difierence  in  opinion  in  Gravels  case  arose  more  from  the  peculiar 
facts  of  that  case,  than  firom  any  doubt  upon  the  law  (d).    Where 
however  the  prisoner,  a  clerk  to  the  prosecuton,  received  on  their 
account  a  sum  of  182.  in  one  pound  notes,  and  entered  in  their  bodes 
the  sum  of  122.  only ;  he  also  received  on  the  same  day,  the  sum  of 
1042.  2«.,  and  ent«red  that  correctly;  and  in  the  evening  he  ac- 
counted with  the  prosecuton  for  1162L  2a.  only :  being  indicted  ibr 
embezzling  62^  the  difierence  between  the  1821  received  and  the  122. 
accounted  for,  it  was  objected  on  his  behalf  that  the  1162L  paid  by 
him  to  the  proeecutors,  might  have  included  every  one  of  the  notes 
of  which  the  182.  consisted,  and  if  so,  he  could  not  be  conaiderad  aa 
havme  emb^Ied  any  of  those  notes:  he  was  convicted,  and  the 
pmnt  w»«rved  for  the  opinion  of  the  judges,  a  great  majority  of 
whom  held  the  conviction  to  be  right,  and  that  he  was  guilty  of  an 
embezzlement  from  the  time  of  his  making  the  ftlse  entry  (e).   The 


(fl)  A  V.  CAapmam,  1  Car.  &  K.         M)  l?.v.  JUflfrfJ«Kf,8Car  A  P. 
it)  Id.  Hj?n[.  iS"-  *  ^*  ®*-         <^>  ^-  ^-  ^^^  *•  *  «^-  "^ 
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djfficnltj  saggested,  in  this  case,  of  proTing  an  embezzlement  of  the 
identical  notes  or  coin  received  and  embezzled  by  the  ofiiBnder,  haa 
been  remedied  bj  the  7  let  section  of  this  statate,  mentioned,  emt^, 
p.  227. 

We  have  aeen  (anti,  p.  227)  that  where  a  clerk  or  servant  takes 
money  or  goods  from  his  master^s  stock,  and  appropriates  them  to 
his  own  Qse,— if  the  property  taken  be  in  the  possession  of  the 
master  but  one  instant,— the  servant  or  clerk  is  guilty  of  larceny, 
not  embezzlement.  If  the  clerk  of  a  banker,  or  the  shopman  of  a 
draper,  receive  money  from  a  cnstomer,  and  instead  of  putting  it 
into  the  till  or  drawer,  put  it  into  his  pocket,  and  appropriate  it,— 
be  is  guilty  of  embezzlement ;  but  if  when  he  receives  it.  he  put  it 
into  the  tiU  or  drawer,  and  then  take  it  out  and  appropriate  it,  he  is 
guilty  of  larceny.  A  mistake  however  in  this  respect,  in  framing 
the  indictment  for  embezzlement,  where  upon  evidence  the  ofienoe 
turns  out  to  be  larceny,  is  not  now  material ;  by  the  72nd  section  of 
this  statute,  "  if  upon  the  trial  of  any  person  indicted  for  embezzle- 
ment as  a  clerk,  servant,  or  person  employed  for  the  purpose  or  in 
the  capacity  of  a  clerk  or  servant,  it  shall  be  proved  that  he  took  the 
property  in  question  in  any  such  manner  as  to  amount  in  law  to 
larceny,  he  shall  not  by  reason  thereof  be  entitied  to  be  acquitted, 
but  the  juxy  shall  be  at  liberty  to  return  as  their  verdict  that  such 
person  is  not  guilty  of  embezzlement,  but  is  guilty  of  simple  larceny, 
or  of  larceny  as  a  clerk,  servant,  or  peraoo  employed  for  the  purpose 
or  in  the  capacity  of  a  clerk  or  servant,  as  the  case  may  be,  and 
thereupon  such  person  shall  be  liable  to  be  punished  in  the  same 
manner  as  if  he  had  been  convicted  upon  an  indictment  for  such 
larceny." 


LXIX.    Whosoever   being    employed   in    the  Lercenjby 
public  service  of  HerMajesty, — or  being  a  con-  thTSilm't 
stable  or  other  person  emplojed  in  the  police  of  ^Jpoiicei ^^ 
any  county,  city,  borough,  district,  or  place  what* 
soever, — shall  steal  any  chattel,  money,  or  valuable 
security  belonging  to  or  in  the  possession  or  power 
of  Her  Majesty,  or  intrusted  to  or  received  or 
taken  into  possession  by  him  by  virtue  of  his 
employment,  shall  be  guilty  of  felony,  and  being 
convicted  thereof,  shall  be  liable,  at  tiie  discretion 
of  the  Court,  to  be  kept  in  penal  servitude  for 
any  term  not  exceeding  fourteen  years  and  not 
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less  than  three  years, — or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  with- 
out hard  labour,  and  with  or  without  solitary 
confinement. 
Bmbnsi».         LXX.     Whosoever,    being    employed    in    the 
Pmmsin     public  service  of  Her  Majesty, — or  being  a  con- 
£ffTi^!^bj  stable  or  other  person  employed  in  the  police  of 
***•'****•     any  county,  city,  borough,  district,  or  place  whatso- 


ever,— and  intrusted  by  virtue  of  such  employment 
with  the  receipt,  custody,  management,  or  control 
of  any  chattel,  money,  or  valuable  security,  shall 
embezzle  any  chattel,  money,  or  valuable  security 
which  shall  be  intrusted  to  or  received  or  taken 
into  possession  by  him  by  virtue  of  his  employ- 
ment, or  any  part  thereof,  or  in  any  manner  frau- 
dulently apply  or  dispose  of  the  same,  or  any  part 
thereof,  to  his  own  use  or  benefit,  or  for  any 
purpose  whatsoever  except  for  the  public  service, 
shall  be  deemed  to  have  feloniously  stolen  the 
same  from  Her  Majesty,  and  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  fourteen  years  and  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard 
Venue.  labour ;  and  every  offender  against  this  or  the 
last  preceding  section  may  be  dealt  with,  indicted, 
tried,  and  punished  either  in  the  county  or  place 
in  which  he  shall  be  apprehended  or  be  in  custody, 
or  in  which  he  shall  have  committed  the  offence ; 
and  in  every  case  of  larceny,  embezzlement,  or 
fraudulent  application  or  disposition  of  any  chattel, 
money,  or  valuable  security  in  this  and  the  last 
preceding  section  mentioned,  it  shall  be  lawful 
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in  the  warrant  of  commitment  by  the  justice  of  the 
peace  before  whom  the  offender  shall  be  charged, 
and  in  the  indictment  to  be  preferred  against  such 
offender,  to  lay  the  property  of  any  such  chattel, 
money,  or  valuable  security  in  Her  Majesty. 

NOTB. 

Indicimeni. 

}       The  jaron  for  oor  Ladj  the  Qaeen,  upon  their  oath 

to  wit   5   present,  that  A.  B^  oo  the da7  of ,  in  the 

year  of  onr  Lord ,  being  then  a  person  employed  in  the  public 

aenrice  of  Her  Majesty,  to  wit,  aa ,  and  being  then  by  virtue  of 

sncb  hie  employment  intrusted  with  the  receipt,  custody,  manage- 
inent,  and  control  of  money  [*'  chattel,  money,  or  vahuabie  teewrity'*'} 
of  Her  Majesty  the  Queen,  feloniously  did  embezzle  certain  money 
of  Her  said  Majesty  the  Queen,  being  parcel  of  the  money  of  which 
he  then  had  the  custody,  management,  and  control,  by  virtue  of  his 
said  employment,  as  aforesaid,  and  did  then  fraudulently  and  felo- 
niously apply  and  dispose  of  the  same  to  his  own  use  and  benefit : 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Three  acts  of  embezzlement  may  be  included  in  the  same  indict- 
ment (a),  in  the  same  manner  as  pott,  p.  290.  The  words  **  va- 
luable security"  are  defined  by  the  interpretation  clause  to  this  Act 
(6).  But  where  the  embezzlement  is  of  money  or  valuable  security, 
it  is  **  sufficient  to  allege  the  embezzlement  or  fraudulent  application 
or  disposition  to  be  of  money,  without  specifying  any  particular  coin 
or  valuable  security"(c).  The  property  must  be  laid  in  "  the  Queen's 
Majesty." 

Evidence. 
To  maintain  this  indictment,  it  is  necessary  to  prove — 

1.  That  the  defendant  exercised  the  office  mentioned  in  the  in- 
dictment.   It  is  not  necessary  to  prove  his  appointment 

2.  That  by  virtue  of  his  office  or  employment  he  was  intrusted 
with  the  receipt,  custody,  management,  or  control  of  the  money, 
chattel,  or  valuable  security  which  he  embezzled.  If  it  be  proved 
that  he  was  usually  so  intrusted,  it  will  be  presumed  that  it  was 
by  virtue  of  his  employment  ((Q.  Under  the  term  "  money"  in  the 
indictment,  you  may  give  in  evidence  any  species  of  coin,  bank- 
notes, or  any  of  the  tecurities  for  money  mentioned  antef  p.  143. 

(a)  Post,  sect.  71.  (d)  R.  v.  Townstnd,  Car.  &  M. 

(6)  Anti,  p.  Mi.  17& 

(c)  Se«.t  71. 
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Bat  if  the  embezzlement  be  •  chatteli  it  most  be  named  in  the  iif- 
dictment,  in  the  same  manner  as  in  larceny,  and  prored  as  laid. 

3.  The  embezzlement  (a). 


indictmeot.  LXXI.  Fof  preTcnting  difficulties  in  the  prose- 
cution of  offenders  in  anj  case  of  embezzlement, 
fraudulent  application  or  disposition,  herein-before 
mentioned,  it  shall  be  lawful  to  charge  in  the 
indictment  and  proceed  against  the  offender  for 
any  nmnber  of  distinct  acts  of  embezzlement,  or  of 
fraudulent  application  or  disposition,  not  exceeding 
three,  which  maj  have  been  committed  by  him 
against  Her  Majesty  or  against  the  same  master  or 
employer,  within  the  space  of  six  months  from  the 
first  to  the  last  of  such  Acts ;  and  in  every  such 
indictment  where  the  offence  shall  relate  to  any 
money  or  any  yaluable  security  it  shall  be  suffi- 
cient to  allege  the  embezzlement,  or  fraudulent 
application  or  disposition,  to  be  of  money,  without 
specifying  any  particular  coin  or  valuable  security ; 
and  such  allegation,  so  far  as  regards  the  descrip- 
tion of  the  property,  shall  be  sustained  if  the 
offender  shall  be  proved  to  have  embezzled  or 
fraudulently  applied  or  disposed  of  any  amount, 
although  the  particular  species  of  coin  or  valuable 
security  of  which  such  amount  was  composed  shall 
not  be  proved ;  or  if  he  shall  be  proved  to  have 
embezzled  or  fraudulently  applied  or  disposed  of 
any  piece  of  coin  or  any  valuable  security,  or  any 
portion  of  the  value  thereof^  although  such  piece 
of  coin  or  valuable  security  may  have  been  delivered 

(c}8ee«iitf,p.S». 
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to  him  in  order  that  some  part  of  the  value  thereof 
should  be  returned  to  the  party  delivering  the 
same,  or  to  some  other  person,  and  such  part  shall 
have  been  returned  accordingly. 

LXXII.  If  upon  the  trial  of  any  person  indicted  ^^/^ 
for  embezzlement,  or  fraudulent    application   or  Kmbessie- 
disposition  as  aforesaid,  it  shall  be  proved  that  he  out  to  be 
took  the  property  in  question  in  any  such  manner  feodantnotto 
as  to  amount  in  law  to  larceny,  he  shall  not  by  andwce 
reason  thereof  be  entitled  to  be  acquitted,  but  the  *^  * 
jury  shall  be  at  liberty  to  return  as  their  verdict 
that  such  person  is  not  guilty  of  embezzlement,  or 
fraudulent  application  or  disposition,  but  is  guilty 
of  simple  larceny,  or  of  larceny  as  a  clerk,  servant, 
or  person  employed  for  the  purpose  or  in  the 
capacity  of  a  clerk  or  servant,  or  as  a  person 
employed  in  the  public  service,  or  in  the  police,  as 
the  case  may  be ;  and  thereupon  such  person  shall 
be  liable  to  be  punished  in  the  same  manner  as  if 
he  had  been  convicted  upon  an  indictment  for 
such  larceny;  and  if  upon  the  trial  of  any  person 
indicted  for  larceny  it  shall  be  proved  that  he  took 
the  property  in  question  in  any  such  manner  as  to 
amount  in  law  to  embezzlement,   or  fraudulent 
application  or  disposition  as  aforesaid,  he  shall  not 
by  reason  thereof  be  entitled  to  be  acquitted,  but 
the  jury  shall  be  at  liberty  to  return  as  their 
verdict  that  such  person  is  not  guilty  of  larceny, 
but  is  guilty  of  embezzlement,  or  fraudulent  appli- 
cation or  disposition,  as  the   case  may  be,  and 
thereupon  such  person  shall  be  liable  to  be  punished 
in  the  same  manner  as  if  he  had  been  convicted 
upon  an  indictment  for  such  embezzlement,  fraudu- 
lent application  or  disposition ;  and  no  person  so 
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tried  for  embezzlement,  fraadulent  application  or 
disposition,  or  larceny  as  aforesaid,  shall  be  liable 
to  be  afterwards  prosecuted  for  larceny,  fraudulent 
application  or  disposition,  or  embezzlement,  upon 
the  same  facts. 

LXXIIL  Whosoever,  being  an  officer  or  ser- 
vant of  the  Governor  and  Company  of  the  Bank 
Rngiand  or  of  England  or  of  the  Bank  of  Ireland,  and  being 
intrusted  with  any  bond,  deed,  note,  bill,  dividend 
warrant,  or  warrant  for  payment  of  any  annuity  or 
interest,  or  money,  or  with  any  security,  money, 
or  other  effects  of  or  belonging  to  the  said  Governor 
and  Company,  or  having  any  bond,  deed,  note,  bill, 
dividend  warrant,  or  warrant  for  payment  of  any 
annuity  or  interest,  (ht  money,  or  any  security, 
money,  or  other  effects  of  any  other  person,  body 
politic  or  corporate,  lodged  or  deposited  with  the 
said  Governor  and  Company,  or  with  him  as  an 
officer  or  servant  of  the  said  Governor  and  Com- 
pany, shall  secrete,  embezzle,  or  run  away  with 
any  such  bond,  deed,  note,  bill,  dividend  or  other 
warrant,  security,  money,  or  other  effects  as  afore- 
said, or  any  part  thereof,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servi- 
tude for  life  or  for  any  term  not  less  than  three 
years,  —  or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement. 


lAreany  by  Tenants  or  laodgars. 
TiOMt  or        LXXIV.  Whosoever  shall  steal  any  chattel  or 
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house  or  lodging,  whether  the  contract  shall  have 
been  entered  into  bjhim  or  her  or  by  her  husband, 
or  by  any  person  on  behalf  of  him  or  her  or  her 
husband,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of 
the  court,  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement,  and,  if 
a  male  under  the  age  of  sixteen  years,  with  or 
without  whipping,  and  in  case  the  value  of  such 
chattel  or  fixture  shall  exceed  the  sum  of  five 
pounds,  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  seven  years  and  not  less  than  three 
years, — or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement,  and  if  a 
male  under  the  age  of  sixteen  years,  with  or  with- 
out whipping  ;  and  in  every  case  of  stealing  any 
chattel  in  this  section  mentioned  it  shall  be  lawful 
to  prefer  an  indictment  in  the  common  form  as  for 
larceny  (a),  and  in  every  case  of  stealing  any  fixture 
in  this  section  mentioned  to  prefer  an  indictment 
in  the  same  form  as  if  the  offender  were  not  a 
tenant  or  lodger(^),  and  in  either  case  to  lay  the 
property  in  the  owner  or  person  letting  to  hire. 
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LXXV.    Whosoever,   having    been    intrusted.  Agent, 

.,  ,,  ...t.i»  Banker,  *c. 

either  solely,  or  jomtly  with  any  other  person,  as  a  embeuiinc 
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banker,  merchant,  broker,  attornej,  or  otlier  agent, 
with  anj  money  or  securitj  for  the  payment  of 
money,  with  any  direction  in  writing  to  apply, 
pay,  or  deliver  such  money  or  security  or  any  part 
thereof  respectively,  or  the  proceeds  or  any  part  of 
the  proceeds  of  such  security,  for  any  purpose,  or 
to  any  person  specified  in  such  direction,  shall,  in 
violation  of  good  faith,  and  contrary  to  the  terms 
of  such  direction,  in  anywise  convert  to  his  own 
use  or  benefit,  or  the  use  or  benefit  of  any  person 
other  than  the  person  by  whom  he  shall  have  been 
so  intrusted,  such  money,  security,  or  proceeds,  or 
any  part  thereof  respectively  ;  —  and  whosoever^ 
having  been  intrusted,  either  solely,  or  jointly  with 
any  other  person,  as  a  banker,  merchant,  broker, 
attorney,  or  other  agent,  with  any  chattel  or  vala- 
able  security,  or  any  power  of  attorney  for  the  sale 
or  transfer  of  any  share  or  interest  in  any  public 
stock  or  fund,  whether  of  the  United  Kingdom,  or 
any  part  thereof,  or  of  any  foreign  state,  or  in  any 
stock  or  fund  of  any  body  corporate,  company,  or 
society,  for  safe  custody,  or  for  any  special  purpose, 
without  any  authority  to  sell,  negotiate,  transfer, 
or  pledge,  shall,  in  violation  of  good  faith,  and 
contrary  to  the  object  or  purpose  for  which  such 
chattel,  security,  or  power  of  attorney  shall  have 
been  intrusted  to  him,  sell,  negotiate,  transfer, 
pledge,  or  in  any  manner  convert  to  his  own  nse 
or  benefit,  or  the  use  or  benefit  of  any  person  other 
than  the  person  by  whom  he  shall  have  been  so 
intrusted,  such  chattel  or  security,  or  the  proceeds 
of  the  same,  or  any  part  thereof,  or  the  share  or 
interest  in  the  stock  or  fund  to  which  such  power 
of  attorney  shaU  relate,  or  any  part  thereof,— shall 
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be  guiltj  of  a  misdemeanor,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  Court, 
to  be  kept  in  penal  servitude  for  any  term  not  ex- 
ceeding seven  years  and  not  less  than  three  yearS) 
— or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour,  and  with 
or  without  solitary  confinement ;  but  nothing  in  Exceptions, 
this  section  contained  relating  to  agents  shall  affect 
any  trustee  in  or  under  any  instrument  whatsoever, 
or  any  mortgagee  of  any  property,  real  or  personal, 
in  respect  of  any  act  done  by  such  trustee  or  mort- 
gagee in  relation  to  the  property  comprised  in  or 
affected  by  any  such  trust  or  mortgage ;  nor  shall 
restrain  any  banker,  merchant,  broker,  attorney, 
or  other  agent  from  receiving  any  money  which 
shall  be  or  become  actually  due  and  payable  upon 
or  by  virtue  of  any  valuable  security,  according  to 
the  tenor  and  effect  thereof,  in  such  manner  as  he 
might  have  done  if  this  Act  had  not  been  passed  ; 
nor  from  selling,  transferring,  or  otherwise  dispos- 
ing of  any  securities  or  effects  in  bis  possession 
upon  which  he  shall  have  any  lien,  claim,  or  de- 
mand entitling  him  by  law  so  to  do,  unless  such 
sale,  transfer,  or  other  disposal  shall  extend  to  a 
greater  number  or  part  of  such  securities  or  effects 
than  shall  be  requisite  for  satisfying  such  lien, 
claim,  or  demand. 

LXXVI.  Whosoever,  being  a  banker,  merchant.  Bankers.  &c. 
broker,  attorney,  or  agent,  and  being  intrusted,  ^rtyfn.'^ 
either  solely,  or  jointly  with  any  other  person,  with  ibem. 
the  property  of  any  other  person  for  safe  custody, 
shall,  with  intent  to  defraud,  sell,  negotiate,  trans- 
fer, pledge,  or  in  any  manner  convert  or  appropriate 
the  same  or  any  part  thereof  to  or  for  his  own  use 
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or  benefit,  or  the  use  or  benefit  of  anj  person  other 
than  the  person  bj  whom  he  was  so  intrusted,  shall 
be  guilty  of  a  misdemeanor,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  any  of  the  punishments  which  the  Court 
maj  award  as  herein-before  last  mentioned. 
Frimdibj         LXXYII.  Whosocver,  being  intrusted,   either 
[ratted toieii  solelj,  Or  joiutlj  with  any  other  person,  with  any 
^^^^'      power  of  attorney  for  the  sale  or  transfer  of  any 
property,  shall  fraudulently  sell  or  transfer  or  other- 
wise conyert  the  same  or  any  part  thereof  to  bis 
own  use  or  benefit,  or  the  use  or  benefit  of  any 
person  other  than  the  person  by  whom  he  was  so 
intrusted,  shall  be  guilty  of  a  misdemeanor,  and 
being  convicted  thereof  shall  be  liable^  at  the  dis- 
cretion of  the  Court,  to  any  of  the  punishments 
which  the  Court  may  award  as  herein-before  last 
mentioned. 
Factors  LXXYIII.  Whosoevcr,  being  a  factor  or  agent 

ii^uioe«on  intrusted,  either  solely  or  jointly  with  any  other 
Se^fpi^D-'  person,  for  the  purpose  of  sale  or  otherwise,  with 
**>**••  the  possession  of  any  goods,  or  of  any  document  of 
title  to  goods  shall,  contrary  to  or  without  the 
authority  of  his  principal  in  that  behalf,  for  his 
own  use  or  benefit,  or  the  use  or  benefit  of  any 
person  other  than  the  person  by  whom  he  was  so 
intrusted,  and  in  violation  of  good  faith,  make  any 
consignment,  deposit,  transfer,  or  delivery  of  any 
goods  or  document  of  title  so  intrusted  to  him  as 
in  this  section  before  mentioned,  as  and  by  wmy  of 
a  pledge,  lien,  or  security  for  any  money  or  valu- 
able security  borrowed  or  received  by  such  factor 
or  agent  at  or  before  the  time  of  making  such  con- 
signment^  deposit,  transfer,  or  deUvery,  or  intended 
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to  be  thereafter  borrowed  or  received,  or  Bhall, 
contrary  to  or  without  such  authority,  for  his  own 
use  or  benefit,  or  the  use  or  benefit  of  any  person 
other  than  the  person  by  whom  he  was  so  intrusted, 
and  in  violation  of  good  faith,  accept  any  advance 
of  any  money  or  valuable  security  on  the  faith  of 
any  contract  or  agreement  to  consign,  deposit^ 
transfer,  or  deliver  any  such  goods  or  document  of 
title,  shall  be  guilty  of  a  misdemeanor,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  Court,  to  any  of  the  punishments  which  the 
Court  may  award  as  herein-before  last  mentioned  ; 
and  every  clerk  or  other  person  who  shall  know- 
ingly and  wilfully  act  and  assist  in  making  any 
such  consignment,  deposit,  transfer,  or  delivery,  or 
in  accepting  or  procuring  such  advance  as  aforesaid, 
shall  be  guilty  of  a  misdemeanor,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of 
the  Court,  to  any  of  the  same  punishments  :  pro- 
vided, that  no  such  factor  or  agent  shall  be  liable 
to  any  prosecution  for  consigning,  depositing,  trans- 
ferring, or  delivering  any  such  goods  or  documents 
of  title,  in  case  the  same  shall  not  be  made  a 
security  for  or  subject  to  the  payment  of  any 
greater  sum  of  money  than  the  amount  which  at 
the  time  of  such  consignment,  deposit,  transfer,  or 
delivery  was  justly  due  and  owing  to  such  agent 
from  his  principaJ,  together  with  the  amount  of 
any  bill  of  exchange  drawn  by  or  on  account  of 
such  principal,  and  accepted  by  such  factor  or 
agent. 

LXXIX.  Any  factor  or  agent  intrusted  as  afore-  DeBnftiom 
said,  and  possessed  of  any  such  document  of  title,  uoder  this 
whether  derived  immediately  from  the  owner  of 
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such  goods  or  obtained  bj  reason  of  snch  factor  or 
agent  having  been  intrusted  with  the  possession  of 
the  goods,  or  of  any  other  document  of  title  thereto, 
shall  be  deemed  to  have  been  intrusted  with  the 
possession  of  the  goods  represented  bj  such  docu- 
ment of  title ;  and  every  contract  pledging  or 
giving  a  lien  upon  such  document  of  title  as  afore- 
said shall  be  deemed  to  be  a  pledge  of  and  lien  upon 
the  goods  to  which  the  same  relates ;  and  such 
factor  or  agent  shall  be  deemed  to  be  possessed  of 
such  goods  or  document,  whether  the  same  shall 
be  in  his  actual  custody,  or  shall  be  held  by  any 
other  person  subject  to  his  control,  or  for  him  or 
on  his  behalf;  and  where  any  loan  or  advance 
shall  be  bona  fide  made  to  any  factor  or  agent  in- 
trusted with  and  in  possession  of  any  such  goods 
or  document  of  title,  on  the  faith  of  any  contract 
or  agreement  in  writing  to  consign,  deposit,  trans- 
fer, or  deliver  such  goods  or  documents  of  title, 
and  such  goods  or  document  of  title  shall  actually 
be  received  by  the  person  making  such  loan  or 
advance,  without  notice  that  such  factor  or  agent 
was  not  authorised  to  make  such  pledge  or  security, 
every  such  loan  or  advance  shall  be  deemed  to  be 
a  loan  or  advance  on  the  security  of  such  goods  or 
document  of  title  within  the  meaning  of  the  last 
preceding  section,  though  such  goods  or  document 
of  title  shall  not  actually  be  received  by  the  per- 
son making  such  loan  or  advance  till  the  period 
subsequent  thereto  ;  and  any  contract  or  agree- 
ment, whether  made  direct  with  such  factor  or 
agent,  or  with  any  clerk  or  other  person  on  his 
behalf,  shall  be  deemed  a  contract  or  agreement 
with  such  factor  or  agent ;  and  any  payment  made, 
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whether  by  monej  or  bill  of  exchange  or  other 
negotiable  securitji  shall  be  deemed  to  be  an 
advance  within  the  meaning  of  the  last  preceding 
section  ;  and  a  factor  or  agent  in  possession  as 
aforesaid  of  such  goods  or  document  shall  be 
tokeit,  for  the  purposes  of  the  last  preceding 
section,  to  have  been  intrusted  therewith  by  the 
owner  thereofi  unless  the  contrary  be  shown  in 
evidence. 

LXXX.  Whosoever,  being  a  trustee  of  any  ttwu^ 
property  for  the  use  or  benefit,  either  wholly  or  dtspoitng  or 
partially,  of  some  other  person,  or  for  any  public  '"'*  ^' 
or  charitable  purpose,  shall,  with  intent  to  defraud, 
convert  or  appropriate  the  same  or  any  part  thereof 
to  or  for  his  own  use  or  benefit,  or  the  use  or 
benefit  of  any  person  other  than  such  person  as 
aforesaid,  or  for  any  purpose  other  than  such  pub« 
lie  or  charitable  purpose  as  aforesaid,  or  otherwise 
dispose  of  or  destroy  such  property  or  any  part 
thereof,  shall  be  guilty  of  a  misdemeanor,  and 
being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  Court,  to  any  of  the  punishments 
which  the  Court  may  award  as  herein-before  last 
mentioned :  provided,  that  no  proceeding  or 
prosecution  for  any  ofience  included  in  this  section 
shall  be  commenced  without  the  sanction  of  Her 
Majesty's  Attorney  General,  or,  in  case  that  office 
be  vacant,  of  Her  Majesty's  Solicitor  General : 
provided  also,  that  where  any  civil  proceeding 
shall  have  been  taken  against  any  person  to  whom 
the  provisions  of  this  section  may  apply,  no  person 
who  shall  have  taken  such  civil  proceeding  shall 
commence  any  prosecution  under  this  section 
without  the  sanction  of  the  Court  or  Judge  before 
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whom  such  civil ,  proceeding  shall  have  been  had 
or  shall  be  pending. 

LXXXI.  Whosoever,  being  a  director,  member, 
or  public  officer  of  anj  bodj  corporate  or  public 
company,  shall  fraudulentlj  take  or  apply  for  his 
own  use  or  benefit,  or  for  any  use  or  pufposes 
other  than  the  use  or  purposes  of  such  body  cor- 
porate or  public  company,  any  of  the  property  of 
such  body  corporate  or  public  company,  shall  be 
guilty  of  a  misdemeanor,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  any  of  the  punishments  which  the  Court 
may  award  as  herein-before  last  mentioned. 

LXXXII.  Whosoever,  being  a  director,  public 
officer,  or  manager  of  any  body  corporate  or  public 
company,  shall  as  such  receive  or  possess  himself 
of  any  of  the  property  of  such  body  corporate  or 
public  company  otherwise  than  in  payment  of  a 
just  debt  or  demand,  and  shaU,  with  intent  to  de- 
fraud, omit  to  make  or  to  cause  or  direct  to  be 
made  a  full  and  true  entry  thereof  in  the  books 
and  accounts  of  such  body  corporate  or  public 
company,  shall  be  guilty  of  a  misdemeanor,  and 
being  convicted  thereof  shall  be  liable,  at  the  dis- 
cretion of  the  Court,  to  any  of  the  punishments 
which  the  Court  may  award  as  herein-before  last 
mentioned. 

LXXXIII.  Whosoever,  being  a  director,  ma- 
nager, public  officer,  or  member  of  any  body  cor- 
porate or  public  company,  shall,  with  intent  to 
defraud,  destroy,  alter,  mutilate,  or  falsify  any 
book,  paper,  writing,  or  valuable  security  belong- 
ing to  the  body  corporate  or  public  company,  or 
make  or  concur  in  the  making  of  any  false  entxy, 
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or  omit  or  concur  in  omitting  anj  material  par- 
ticular, in  any  book  of  account  or  other  document, 
shall  be  guilty  of  a  misdemeanor,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of 
the  Court,  to  any  of  the  punishments  which  the 
Ck>urt  may  award,  as  herein-before  last  mentioned. 

LXXXIV.  Whosoever,  being  a  director,  mana-  or  pubiuhing 
ger,  or  public  officer  of  any  body  corporate  or  sutemrau. 
public  company,  shall  make,  circulate,  or  publish, 
or  concur  in  making,  circulating,  or  publishing, 
any  written  statement  or  account  which  he  shidl 
know  to  be  false  in  any  material  particular,  with 
intent  to  deceive  or  defraud  any  member,  share- 
holder, or  creditor  of  such  body  corporate  or  public 
company,  or  with  intent  to  induce  any  person  to 
become  a  shareholder  or  partner  therein,  or  to 
intrust  or  advance  any  property  to  such  body  cor- 
porate or  public  company,  or  to  enter  into  any 
security  for  the  benefit  thereof,  shall  be  guilty  of  a 
misdemeanor,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  Court,  to  any  of 
the  punishments  which  the  Court  may  award,  as 
herein-before  last  mentioned. 

LXXXV.  Nothing  in  any  of  the  last  ten  preced-  compuiiorj 
ing  sections  of  this  Act  contained  shall  enable  or  to'tL^jt!rt"to 
entitle  any  person  to  refuse  to  make  a  full  and  com-  ^^^•«**'***"- 
plete  discovery  by  answer  to  any  Bill  in  Equity, 
or  to  answer  any  question  or  interrogatory  in  any 
civil  proceeding  in  any  Court,  or  upon  the  hearing 
of  any  matter  in  bankruptcy  or  insolvency ;  and 
no  person  shall  be  liable  to  be  convicted  of  any 
of  the  misdemeanors  in  any  of  the  said  sections 
mentioned  by  any  evidence  whatever  in  respect 
of  any  act  done  by  him,  if  he  shall  at  any  time 
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previoaslj  to  his  being  charged  with  such  offence 
have  first  disclosed  such  act  on  oath,  in  conse- 
quence of  any  compulsorj  process  of  anj  Court  of 
Law  or  Equity,  in  any  action,  suit,  or  proceeding 
which  shall  have  been  bona  fide  Instituted  by  any 
party  aggrieved,  or  if  he  shall  have  first  disclosed 
the  same  in  any  compulsory  examination  or  depo- 
sition before  any  Court  upon  the  hearing  of  any 
matter  in  bankrupty  or  insolvency. 
Conviction        LXXXVI.  Nothing  in  any  of  the  last  eleven 
!ft?7  F^mSr^  preceding  sections  of  this  Act  contained,  nor  any 
Equity.^'     proceeding,  conviction,  or  judgment  to  be  had  or 
taken  thereon  against  any  person  under  any  of  the 
said  sections,  shall  prevent,  lessen,  or  impeach  any 
remedy  at  law  or  iii^^uity   which   any  party 
aggrieved  by  any  offence  against  any  of  the  said 
sections  might  have  had  if  this  act  had  not  been 
passed  ;  but  no  conviction  of  any  such  offender 
shall  be  received  in  evidence  in  any  action  at  law, 
or  suit  in  equity  against  him  ;  and  nothing  in  the 
said  sections  contained  shall  affect  or  prejudice 
any  agreement  entered  into  or  security  given  by 
any  trustee,  having  for  its  object  the  restoration  or 
repayment  of  any  trust  property  misappropriated. 
Misdemeanor     LXXXVII.  No  mlsdemcanor  against  any  of  the 
section*  not   last  twclvc  preceding  sections  of  this  Act  shall  be 
sesiioDi.      prosecuted  or  tried  at  any  Court  of  Greneral  or 
Quarter  Sessions  of  the  Peace. 

Falsa  Pretences. 

False  Pre-         LXXXVIIL     Whosocver  shall   by  any  false 

tence*.  x  u      •      ^ 

pretence  obtain  from  any  other  person  any  chattel, 
money,  or  valuable  security,  with  intent  to  defraud, 
shall  be  guilty  of  a  misdemeanor,  and  being  con* 
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victed  thereof  shall  be  liable,  at  the  discretion  of 
the  Court,  to  be  kept  in  penal  servitude  for  the 
term  of  three  jears,  or  to  be  imprisoned  for  anj 
term  not  exceeding  two  years,  with  or  without 
hard  laboar,  and  with  or  without  solitary  con- 
finement : — provided,  that  if  upon  the  trial  of  any 
person  indicted  for  such  misdemeanor,  it  shall  be 
proved  that  he  obtained  the  property  in  question  iu 
any  such  manner  as  to  amount  in  law  to  larceny,  he 
shall  not  by  reason  thereof  be  entitled  to  be  acquitted 
of  such  misdemeanor ;  and  no  person  tried  for 
such  misdemeanor  shall  be  liable  to  be  afterwards 
prosecuted  for  larceny  upon  the  same  facts ; — pro- 
vided also,  that  it  shall  be  sufficient  in  any  indict* 
ment  for  obtaining  or  attempting  to  obtain  any 
such  property  by  false  pretences  to  allege  that 
the  party  accused  did  the  act  with  intent  to  de- 
fraud, without  alleging  an  intent  to  defraud  any 
particular  person,  and  without  alleging  any  owner- 
ship of  the  chattel,  money,  or  valuable  security ; 
and  on  the  trial  of  any  such  indictment  it  shall 
not  be  necessary  to  prove  an  intent  to  defraud 
any  particular  person,  but  it  shall  be  sufficient 
to  prove  that  the  party  accused  did  the  act  charged 
with  an  intent  to  defraud. 

LXXXIX.     Whosoever  shall  by  any  fabe  pre-  The  like 

.  X      -L  •  J  where  the 

tence  cause  or  procure  any  money  to  be  paid,  or  Mone7  is  to 
any  chattel,  or  valuable  security  to  be  delivered  SnJthw.*** 
to  any  other  person,  for  the  use  or  benefit  or  on 
account  of  the  person  making  such  false  pretence, 
or  of  any  other  person,  with  intent  to  defraud, 
shall  be  deemed  to  have  obtained  such  money, 
chattel,  or  valuable  security  within  the  meaning 
of  the  last  preceding  section. 
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NOTB. 

InHeimtmL 

)       The  jorara  for  oar  Ladj  the  Qaeeo,  npon  their  oath 

to  wit  5   ^ittsitDtt  that  A.  B^  on  the day  of ^  in  the 

year  of  cor  Lord ,  anlawfally  and  knoiriDglj  did  ftiaAj  pre- 
tend to  C.  D^  that  [he  the  said  A.  B.  was  sent  to  him  the  said 
C.  D.  bj  E.  F.,  one  of  his  ndghbonrs,  to  rsqaett  the  loan  of  fire 
ponnds,  and  that  he  the  said  £.  F.  woald  repay  the  same  to  him 
the  said  C.  D.  on  the  next  following  day,— or  as  the  preUmoB  nunif 
5e]  ;  by  which  said  fiilse  pretences  the  said  A.  B.  then  nnlawfnlly 
did  obtain  from  the  said  C.  D.  certain  money  of  him  the  said  C.  D. 
["  ehaUd^  momy^  or  vohnabU  Mourilty^  If  a  chattel^  state  itas  m 
tarcenjf — of  the  goods  and  chattels  of  the  said  G.  D.]  with  intent 
to  defntnd :  whereas  in  tmth  and  in  hct  [ihe  said  A.  B.  was  not 
sent  to  him  the  said  G.  D.  by  the  said  E.  F.  to  request  the  loan  of 
five  pounds,  or  any  other  snm  of  money]  ;  and  whereas  in  troth 
and  in  fact  [the  said  £.  F.  did  not  say,  or  send  the  said  A.  B.  to 
tlie  said  G.  D.  to  say,  or  desire  him  to  say,  that  he  woold  repay  the 
same  to  him  the  said  G.  D.  on  the  next  following  day] -^  as  he  the 
said  A.  B.  did  then  so  fiilsely  pretend  to  the  saU  G.  D. ;  and  the 
said  A.  B.,  at  the  time  he  so  falsely  pretended  as  aforesaid,  well 
knew  the  said  pretences  to  be  fitlse :  against  the  fonn  of  the  statale 
in  sneh  case  made  and  provided,  and  against  the  peace  of  oar  Lady 
the  Queen,  her  crown  and  dignity. 

Seyeral  persons  may  be  indicted  jointly  for  the  oflenoe;  and 
where  goods  were  obtained  by  false  pretences,  the  pretence  being  by 
words  spoken  by  one  of  the  parties  in  the  presence  of  the  others,  hat 
all  of  them  were  acting  in  concert,  it  was  holden  that  th^  might 
be  jointly  indicted  (a).  The  indictment  must  specify  the  fidse  pre- 
tences (6),  as  in  the  above  form  ;  but  if  the  pretence  be  in  writing, 
it  is  not  necessaiy  to  set  it  out  m  hoe  verboj  unless  some  questioa 
turn  upon  the  fonn  of  the  instrument ;  it  is  sufficient  to  state  the 
pretence  in  substance,  as  it  appears  in  the  writing  (e).  It  has 
been  usual  to  state  in  the  indictment  that  the  defendant  "  unlaw- 
fully" did  falsely  pretend  ;  but  the  word  '*  unlawfully*  is  not  ne- 
cessary, not  being  required  by  the  statute,  which  defines  the  oflence 
thus: — 'Mf  any  person  shall  by  any  false  pretence  obtain  any 
chattel,  money,  or  valuable  security,  with  intent  to  cheat  or  defraod.** 
It  has  been  holden  to  be  necessaiy  to  state  that  the  defendant  did 
** knowingly"  by  folse  pretences,  &c.  (d)  ;  but  the  anthority  of  theee 
cases  perhaps  may  be  doubted :  a  former  statute  upon  the  subject  (e) 

(a)  iS.  V.  Youmg  rl  «<.  ST.  It  9^        (4)  R.  v.  Hemienom  et  oL  Car. 

(ft)  X.  T.  MtmoK,  %  Bti.  llS7i  R,  ft  If.  »8;  il.  t.  P/U/poUt,  1  Car. 

V.  Mtuom,  a  T.  R.  531 .  &  K.  1 1«.  ^^ 

(c)  R.  ▼.  Couisom  a  eL  19  Law        (r)  30  G.  I,  e.  94, 1  1. 
J.  183  m. 
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did  reqnira  it,  the  words  being, 'Uhat  alt  persons  who  knowinglj 
and  designed! J  by  false  pretenoes,"  &&;  but  this  statute  is  not  so ; 
and  it  faiM  lately  been  decided  that  the  omission  of  the  word  "  nn- 
1  awfully "  is  no  objection  after  verdicti  although  the  evidence  ought 
to  be  such  as  to  imply  that  the  defendant  knew  the  pretence  to  be 
false  (a). 

If  money,  or  notes  of  the  Bank  of  Engknd  or  any  other  bank 
have  been  obtained,  it  is  sufficient  to  describe  them  by  the  word 
"  mooey."  But  the  thing  obtained  must  be  stated  to  be  the  pro- 
perty of  some  person,  as  in  larceny  (6). 

The  indictment  must  negatiye  the  pretences  by  special  ayerment 
(e),  as  in  the  above  precedent. 

Evidence. 
To  maintain  this  indictment,  the  prosecutor  must  prove — 

1.  The  pretence.  Before  I  state  the  cases  which  have  been 
decided  upon  this  subject,  it  may  be  convenient  here  to  notice  a  few 
general  principles,  which  have  been  laid  down  and  well  established, 
upon  it: 

Firitf  the  pretence  miut  consist  of  a  statement  of  some  pretended 
existing  fact,  made  for  the  purpose  of  inducing  the  prosecutor  to 
part  with  his  property;  no  statement  of  anything  to  take  place  in 
fiatnre,  will  be  a  pretence  within  the  Act  Where  a  man  induced  a 
butcher  to  send  him  meat,  upon  pretence  that  he  would  psy  for  it 
on  deliveiy:  the  judges  held  that  this  was  not  a  pretence  within  the 
Act,  it  was  merely  a  promise  for  future  conduct  (d).  But  where 
four  penons  were  indicted  for  falsely  pretending  that  one  of  them 
bad  made  a  bet  with  a  colonel  at  Bath,  of  five  hundred  guineas,  that 
another  of  them  would  run  ten  miles  within  the  hour,  and  thereby 
obtained  twenty  guineas  from  the  prosecutor  as  part  of  the  pre- 
tended stakes;  and,  upon  a  writ  of  error,  it  was  objected  that  as 
the  pretended  bet  related  to  a  future  event,  it  was  not  within  the 
Act:  but  the  court  held  that  the  alleged  bet,  and  not  the  race,  was 
the  pretence:  it  was  also  objected  that  the  indictment  was  not  suffi- 
ciently certain,  in  merely  stating  <*  a  colonel  at  Bath,"  without 
naming  him ;  but  the  court  held  it  sufficient,  for  probably  he  was 
not  named  by  the  defendants  :  and  it  was  lastly  objected  that  the 
person  alone  who  uttered  the  &lse  pretences  could  be  convicted,  and 
that  the  others  ought  to  have  been  acquitted;  but  the  court  held 
that  as  an  were  present  and  acting  in  the  deceit,  they  were  all 
equally  guilty  (e). 

&cofM%,  it  is  not  necessaiy  that  the  pretence  should  be  in  words; 


(a)  X,  V.  AnotfM,  19  Lav  J.  65  m.  (e)  X.  t.  Pemt,  a  M.  ft  S.  379. 

ib)  R,  V.  Ifortom^  8  Car.  &  P.  (d)  R,  v.  Ctoodall,  R.  ft  Rj.  461. 

196 )  Sill  T.  TAe  Qmeem  in  Error,  (e)  Young  el  oL  v.  Reg  in  error 

n  law  J.  41  m.  3  T.  R.  96. 
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there  may  be  a  snflScient  false  pretence  within  the  meaning  of  tb« 
Act,  to  be  implied  from  the  acts  and  conduct  of  the  party,  without 
any  yerbal  representation  of  a  false  or  freudalent  nature.    Where  a 
man  at  Oxford,  not  a  member  of  the  univereity,  went  to  a  tndea- 
man's  shop,  wearing  a  commoner's  cap  and  gown,  and  ordered  goods, 
part  of  which  he  obtained  at  the  time:  this  was  holden  by  Bolland, 
B.,  to  be  good  evidence  to  soatain  an  indictment,  alleging  that  he 
falsely  pretended  that  he  was  an  undergredoate  of  the  Univereity  of 
Oxford  (tt).    So,  where  the  prisoner  in  payment  for  some  simJI 
articles,  tendered  in  payment  a  forged  promissory  note  for  ten  shil- 
lings and  sixpence  and  received  the  change;  and  being  indicted  as 
for  obtaining  the  goods  and  money  by  false  pretences  (notes  under 
twenty  shillings  being  dedared  void  by  sUtute,  and  not  being  the 
subject  of  a  prosecntion  for  forgery),  it  wsa  objected  that  here  there 
wss  no  represenUtion  made  by  the  prisoner,  no  fidse  suggestion  of  a 
fact,  the  fnnd  being  in  the  fabrication  of  the  instrument,  and  not 
in  the  represenUtion  of  the  prisoner:  but  the  judge  being  of  opinion 
that  the  uttering  of  the  note  as  a  genuine  instrument,  wss  tanta- 
mount to  a  represenUtion  that  it  was  so,  the  prisoner  was  convicted; 
and  a  majority  of  the  judges  afterwards  held  the  conviction  to  be 
right  (6).    But  where  the  forged  instrument  may  be  made  the  sub- 
ject of  a  prosecution  for  forgery,  the  party  should  not  be  indicted  for 
ialse  pretences;  and  where  a  man  obtained  goods  by  a  forged  request 
note,  in  this  form,  **  Mr.  Brooks,  please  to  let  the  bearer,  Wm.  Tnr- 
ton,  have  for  J.  Roe,  four  yards  of  Irish  linen  and  a  waistcoat, 
John  Boe,"  and  was  indicted  as  for  obtaining  the  goods  by  fslM 
pretences,  Taunton,  J.,  held  that  he  could  not  be  convicted,  for  it 
was  a  felony  (c).    But  now  if  upon  an  indictment  for  a  misde- 
meanor the  evidence  prove  a  felony,  the  defendant  shall  not  on  tliat 
account  be  acquitted,  unless  the  court  think  proper  to  discharge  the 
jury,  and  order  him  to  be  prosecuted  for  the  felony  (<Q.    Where  a 
man  of  the  name  of  Story,  presented  a  post-office  order  payable  to 
one  Storer,  to  the  postmaster  for  payment,  and  being  desired  to  write 
his  name  upon  it,  wrote  his  real  name  and  was  paid:  being  indicted 
for  obtaining  the  money  by  a  false  pretence,  it  was  objected  that  as 
the  prisoner  had  merely  presented  the  order  for  payment,  without 
making  any  untrue  declaretion  or  assertion,  it  was  not  a  case  within 
the  meaning  of  the  sUtute;  but  the  judges  held  that  by  preeenting 
the  order  for  payment,  and  bigning  his  name  at  the  post-office,  he 
had  represented  himself  to  the  postmaster  as  the  person  named  in 
the  order,  and  that  such  representation  was  clearly  a  pretence 
within  the  meaning  of  the  Act  (e).     Where  a  man  passed  a  note  of 
a  country  bank,  which  he  knew  had  stopped  payment,  and  was 
indicted  for  obtaining  goods  under  fahie  pretences;  but  it  appearing 

(«)  R.  V.  Barnard,  7  Car.  &  p.        (c)  R,  t.  Swmt,  6  Car.  ft  P.  551. 
(ft)  A  V.  lVcc«A.  R.  *  Ry.  127.  ^e)  B.  t.  Story,  R.  ft  Ry.  %i. 
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iliat  one  of  the  partners  was  eolrent,  Gaselee,  J.,  held  that  the 
prisoner  coald  not  be  conytcted  (a).  Where  a  man  paid  his  ad- 
dresses to  a  woman  and  obtained  from  her  a  promise  of  marriage, 
and  afterwards,  upon  her  refusing  to  marry  him,  he  threatened  to 
bring  an  action  against  her,  and  thereby  obtained  money  from  her; 
bat  it  tamed  oat  afterwards  that  he  was  already  married,  and  there- 
fure  coald  not  have  maintained  each  an  action :  this  was  holden  to 
unoant  to  an  implied  pretence  that  he  was  anmarried,  and  he  was 
ocmTicted  of  obtaining  the  money  by  that  false  pretence  (6).  If  a 
man  in  the  parchase  of  goods,  give  his  own  cheqae  in  payment,  and 
it  be  drawn  on  a  banker  with  whom  he  never  bad  an  account :  this 
is  a  false  pretence,  for  it  is  impliedly  a  pretence  that  he  has  an  ac- 
coant  at  that  banker's  (c). 

Thirdly^  in  order  to  convict  a  man  of  obtaining  money  or  goods. 
&e^  by  fidse  pretences,  it  most  be  proved  that  they  were  obtained 
Under  each  circnmstances  that  the  prosecutor  meant  to  part  with 
his  right  of  property  in  the  thing  obtained  and  not  merely  with  the 
possession  of  it;  if  the  prosecutor  part  with  the  powiession 
only,  and  not  the  right  of  property,  we  •have  seen  {d)  that 
the  o&nce  is  Urceny,  and  not  an  obtaining  of  property  by  false 
pretences.  The  reader  will  find  a  number  of  cases,  iUustrating  this 
distinction,  collected  ander  the  title  "  Larceny  "  (e).  However,  a 
mistake  in  this  respect,  is  not  now  of  so  madi  importance  as  for- 
merly; for  by  the  88th  section  of  this  statute,  if  upon  an  indictment 
against  a  parson  for  obtaining  goods,  &c.,  by  false  pretences,  "  it 
shall  he  proved  that  he  obtained  the  property  in  question  in  any 
sacb  manner  as  to  amount  in  law  to  larceny,  he  shall  not  by  reason 
thereof  be  entitled  to  be  acquitted  of  such  misdemeanor."  And  there- 
fore in  cases  of  doubt,  whether  the  right  of  property  or  only  the  pos- 
session psssed,  it  is  always  advisable  to  indict  for  obtaining  the  pro* 
perty  by  false  pretences,  instead  of  for  larceny.  (/). 

Ehving  noticed  these  general  principles,  I  ahall  now  proceed  to 
notice  the  dedsiooa  as  to  what  amounts  to  a  pretence  within  the 
meaning  of  the  statute.  And  first,  as  to  cases  where  the  ofiender, 
by  making  a  false  representation  of  himself,  induces  the  prosecutor 
to  part  with  his  property: — Where  the  prisoner,  by  ialsely  pretend- 
ing that  he  was  Mr.  Hitchings,  who  cured  Mrs.  Clark  at  the  Oxford 
Infirmaiy,  obtained  from  a  person  five  shillings  for  a  bottle  of  eye- 
water :  this  was  holden  to  be  a  fiilse  pretence  within  the  Act  (g). 
Secondly,  where  goods,  &c.,  are  thus  obtained,  by  using  a  third 
|)arty's  name,  wi^out  any  authority  from  him  to  do  so :  as  for  in- 
stance, if  a  man,  by  falsely  pretending  that  be  was  sent  to  the  pro- 
secutor for  goods  by  one  of  his  customers,  or  for  the  amount  of  a 
debt  by  one  to  whom  he  owed  it,  or  for  a  loan  of  money  by  one  of 


(a)  if.  V.  Spencer,  8  Car.  ft  P.  490.        {e)  Ami,  pp.  I4&-153. 

(6)  R.  V.  Capelemd,  Cur.  h  M   .M6.        (/)  See  tmti,  p.  SOS. 

(c)  R.  V.  Parker,  7  Car.  &  P  *  BSfii        (^} .  iS.  v.  Bknn^id,  Car.  ft  M. 

(<0  ^»^»  P- 1^-  i^* 


308  Larceny^  Sfc, 

the  prosecator*8  frieDds,  or  the  like,  obtain  the  goods  or  money, — 
finch  a  case  would  come  within  the  statnte.  Where  the  prisoner 
went  to  a  tradesman's  shop,  and  falsely  said  that  her  mistress,  Mrs. 
Cook,  a  neighbour,  would  be  obliged  to  him,  to  let  her  hare  half  a 
guinea  s  worth  of  silver,  and  that  she  woukl  send  the  balf-^inea 
preitentlj:  the  prisoner  obtained  the  money,  and  being  indicted  as 
for  larceny,  it  was  holden  not  to  be  larceny,  but  an  obtaining  of  the 
money  undier  false  pretences  (a).  And  lastly,  where  a  man  is  in- 
duced to  part  with  his  property,  by  a  false  statement  of  any  other 
alleged  existing  fact;  and  if  the  seyeral  parts  of  the  statement  be 
made  at  difierent  times,  the  whole  may  be  connected,  and  form  col- 
lectively the  false  pretence  upon  which  the  propeny  was  obtained 
(6).  Where  a  man,  who  was  a  member  of  a  benefit  society,  falselj 
represented  to  the  clerk  of  the  society,  in  the  presence  of  C.  D^  one 
of  the  stewards,  that  his  wife  was  dead,  and  thereby  obtained  firom 
the  steward  five  pounds  out  of  the  society's  box:  this  was  holden  to 
be  a  false  pretence  within  the  statute,  and  being  made  in  G.  D/s 
presence,  it  might  be  alleged  to  be  made  to  him,  and  the  money  to 
be  the  property  of  C.  D.  and  others  (c).  Where  the  prisoner,  in 
selling  cheeMs  to  the  prosecutor,  pretended  to  take  a  sample,  or 
taster  as  it  is  termed,  from  the  cheese  by  a  sooop,  and  the  prose- 
cutor approving  of  it  purchased  the  cheese;  in  fact  the  taster  had 
not  been  taken  from  that  cheese,  but  was  previously  at  the  end  of 
the  sooop,  and  had  been  taken  from  a  cheese  of  a  much  superior 
quality:  the  deftndant  was  ooovicted,  and  the  judges  held  the  con- 
viction to  be  right  (d).  Where  a  baker  had  contracted  with  the 
guardians  of  a  parish  to  deliver  loaves  of  a  certain  weight  to  poor 
persons  on  their  presenting  tickets  from  the  relieving  officer  for  the 
same;  he  furnished  the  bread  accordingly,  but  each  loaf  was  short 
of  weight,  and  he  sent  in  his  account  to  the  relieving  officer  as  fur 
the  full  weight,  but  before  the  guardians  paid  it,  the  fraud  was  de- 
tected: this  was  holden  to  be  an  attempt  to  obtain  money  by  false 
pretence  (e).  So,  where  a  man  asked  a  pawnbroker  to  advance  him 
money  on  a  cliain,  which  he  pretended  to  be  silver,  but  which  he 
knew  to  be  of  bsse  metal  inferior  to  silver:  it  was  holden  to  be  an 
attempt  to  obtain  money  by  false  pretences  (/).  Where  a  carrier 
employed  by  C.  D.  to  carry  goods  from  K.  and  to  deliver  them  to 
one  Leach,  at  L^  afterwards,  by  falsely  pretending  to  C.  D.  that  be 
had  carried  and  delivered  them,  obtained  from  him  nxteen  shillings 
for  the  carriage:  being  indicted  for  obtaining  this  money  by  false 
pretences,  and  convicted,  the  judgment  was  affirmed  on  error  {g). 
Where  a  porter,  who  had  to  deliver  a  psdnel  to  the  Countev  of 


(«)  Cplrnan*!  c«m.  9  Bast,  P.  C  Id.  639. 

(*)  R,  V.   I^eimam,  1&  Law  J.  158  m. 

(c)  Jl.  V.  Dml.  1  Car.  h  K.  M9.  101  m.  ^^ 

S.  P.    Ju  V.  Dark,  B.  v.  Qartiek, 
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Ilcbester,  was  anthorised  bj  bis  ticket  to  receive  six  sbillings  and 
sizpeDce  for  carriage  and  porterage,  but  changed  the  figures  into 
nine  shillings  and  ten  pence,  and  demanded  that  sum  from  the 
countess's  senrant,  who  paid  him,  and  was  allowed  the  payment  in 
account  bj  his  mistress:  the  prisoner  being  indicted  for  this,  as  ob- 
taining three  shillings  and  four  pence  under  false  pretences,  it  was 
objected  that  there  was  another  statute,  by  which  such  an  offence  in 
a  porter  was  punishable  by  penalty  npou  summary  conviction;  but 
LL  Ellenborongh,  C  J.,  held  that  statute  to  be  cnmuUtive  merely, 
and  that  it  did  not  take  away  the  previous  remedy  by  indictment: 
it  was  then  objected  that  the  money  at  the  time  it  was  obtained,  was 
the  money  of  the  servant,  not  of  the  countess;  but  it  appearing  that 
the  servant  had  at  the  time  more  than  that  amount  of  the  countess's 
money  in  his  possession,  Ld.  Ellenborough  held  that  to  be  sufficient 
(a).  Where  the  secretary  of  a  society  of  odd-fellows  told  the  pro- 
secutor, who  was  a  member,  that  he  owed  the  society  thirteen  shiU 
lings  and  nine  pence,  and  he  produced  and  served  a  paper  purporting 
to  be  a  summons,  signed  by  himself^  giving  him  notice  to  that  effect, 
and  the  prosecutor  paid  him;  but  there  was  in  fact  only  two  shillings 
and  two  pence  then  due:  he  was  convicted  for  obtaining  the  surplus 
by  a  false  pretence,  and  the  court  of  criminal  appeal  held  the  con* 
viction  to  be  right,  Ld.  Campbell  saying  that  even  if  a  tradesman 
demanded  of  a  customer  five  pounds  as  due  to  him,  and  obtained  it, 
where  in  fact  nothing  was  due  to  him,  he  might  be  indicted  for  ob- 
taining it  by  false  pretences  (6).  Where  the  defendant,  an  attorney, 
having  attended  for  the  prosecntor  before  the  magistrates  on  an  in- 
formation, when  he  was  fined  two  pounds,  came  afterwards  to  the 
prosecutor's  wifie,  falsely  stated  to  her  that  be  had  been  to  the  magis- 
trates from  another  person  who  had  been  similarly  fined,  and  he  got 
the  fine  reduced  to  one  pound,  and  if  she  would  give  him  a  sovereign 
be  would  get  the  same  done  for  her  husband ;  but  this  turned  out  to 
be  a  fiilsehood,  and  no  application  being  made  by  the  defendant,  the 
prosecutor  was  obliged  to  pay  the  fuU  penalty:  this  was  holdea 
clearly  to  be  a  false  pretence  within  the  Act  (c).  Where  the  pri- 
soner, by  a  false  statement  in  a  begging  letter,  obtained  a  sum  of 
money  from  a  gentleman  as  a  charitable  gift,  it  was  holden  by  the 
criminal  appeal  court  to  be  an  obtaining  of  money  by  false  pretences 
within  the  Act  ((f).  So,  a  false  pretence  by  the  prisoners  that  one 
of  them  had  made  a  bet  of  five  hundred  guineas  with  a  person, 
whereby  they  obtained  from  the  prosecntor  twenty  guineas  as  a  con- 
tribution towards  the  stakes,  was  in  the  case  of  Young  and  othera 
(e),  hulden  to  be  a  false  pretence  within  the  Act  Where  the  pri- 
Booer  falsely  pretended  to  the  prosecutor  that  he  was  intrusted  by 
the  Duke  of  Lauzun  to  bring  horses  from  Ireland,  but  being  de- 
layed by  contrary  winds,  his  money  was  all  spent;  and  the  prose- 

(a)  R  T.  Douglas,  I  Cnmp.  Sia.  (c)  JK.  ▼.  Asterleg,  7  Car.  &  P.  191. 

(6)  R.  ▼.  WoolkM,  19  Lav  J.  166         Vth  R.  t.  Jones,  \%  Law  J.  163  m. 
m.}  Me  R,r,  Oata,  %A  Law  J.  ISS  m.        {«}  Antit  p.  aOft.  . 
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cntor  was  thereby  induced  to  adysnoe  bim  a  sain  of  mooej:  tbU 
was  bolden  to  be  a  false  pretence  within  a  former  etatate  npoo  the 
sabject  (a).     So,  where  the  prisoner  falsely  pretended  to  the  prose- 
cntor  that  he  had  obtained  from  Lord  Stanley  the  appointment  ol 
emigration  agent  at  Port  Philip,  and  offered  for  2002.  to  give  him  a 
third  of  it,  and  the  prosecntor  was  aeoordingly  induced  to  give  him 
the  2002. :  a  deed  was  then  drawn  np  by  the  definndant's  directioos 
as  for  a  partnership  generally,  without  mention  of  the  agency:  being 
indicted  for  this,  as  for  obtaining  money  by  fidse  pretences,  it  was 
objected  for  the  prisoner,  that  as  the  prosecntor  had  pat  in  the  deed 
as  eyidence,  the  parol  eyidence  shonld  be  rejected,  and  the  defendant 
acquitted :  bat  the  case  went  to  tlie  jnry,  who  foand  the  priaooer 
guilty;  and  the  objection  being  reserred  for  the  opinion  of  the 
judges,  they  held  the  conviction  right  (6).     So,  where  the  prisoner 
was  the  acceptor  of  a  bill  for  26S8t  drawn  by  the  prosecutor  for 
value,  and  upon  its  becoming  dne,  the  prisoner  falsely  pretended  to 
the  proeecutor  that  he  had  the  amount  except  300/.,  and  thereby 
induced  the  prosecutor  to  advance  him  the  SOOLi  Patteson,  J.,  held 
that  if  the  prisoner  did  this  for  the  purpose  of  getting  the  300'. 
and  applying  it  to  his  own  use,  and  not  to  the  payment  oif  the  bill,  it 
was  a  false  pretence  within  the  meaning  of  the  Act;  and  the  pri- 
soner was  convicted  (e^     But  where  the  prisoner  sold  to  the  prose- 
cntor a  reveniooary  interest  he  had  in  some  money  left  by  his  grand- 
father, and  the  prosecuUnr  took  a  regular  assignment  of  it»  with  the 
osoal  covenant  for  title;  and  it  appeared  that  he  had  previoosly  sold 
the  same  interest  to  another:  being  indicted  for  this,  as  for  obtaining 
money  by  folse  pretences,  Littledale,  J.,  held  that  he  could  not  be 
convicted,  and  that  the  prosecutor's  only  remedy  was  by  civil  action 
on  the  covenant;  if  this  were  an  offence  within  the  Act,  every 
breach  of  warranty,  or  false  assertion  at  the  time  of  making  a  bar- 
gain, might  be  treated  as  such,  and  the  party  be  transported  (<f). 
And  where  a  man,  by  falsely  pretending  to  be  a  naval  officer,  in- 
duced the  prosecntor  to  enter  into  a  oontnct  to  lodge  and  board  bim 
for  a  guinea  a  week,  and  under  this  contract  he  was  lodged  and 
boarded  for  above  a  week :  it  was  holden  that  the  supply  of  articles 
of  food  was  too  remotely  the  result  of  the  false  pretence  to  support  a 
conviction  for  obtaining  them  by  false  pretences  (e).    Nor  can  a 
man  be  indicted  for  obtaining  money  by  false  pretences,  by  selling  a 
horse  with  a  folse  warranty  of  soondness,  however  franlulent  the 
case  may  be  (/), 

Care  must  be  taken  that  there  be  no  material  variance  between 
the  pretence  stated  and  that  proved;  if  there  be  any  doubt  upon  the 
subject,  the  ofienoe  should  be  stated  diflerently  in  different  counts, 


(a)  Vill«Mttve*i  case,  dt.  S  T.  R.  661. 

^^l}^     M^           ,^     -.^.^  <*)*•  ^-  OMTdrntr,  »  Law   J. 

(6}iLT.iltfaiii«oii,lC«r.ftK.19t.  100  m. 

ii\  ?•  ^-  9Tt!b  *  *f®A*  "V  U-  C/)  il. v./^«0, 1  Stark.  H.  P.  C 

(d)  R.  V.  Codriit^om^  1  Car.  ft  P.  402.               '   *-^ 
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to  oorrespond  with  the  proof.  Where  the  false  pretence  stated  was 
a  paper,  which  according  to  the  iDdictmeDt  purported  to  be  an  order 
for  the  payment  of  100^,  and  the  order  when  produced  appeared  not 
to  be  directed  to  any  person :  the  judges  held  that  as  the  paper  did 
not  purport  to  be  an  order  for  the  pojinent  of  money,  as  stated  in 
the  indictment,  the  prisoner  oo^ht  not  to  be  convicted  (a).  So 
in  all  other  cases,  a  yariance  in  any  material  part  between  the 
statement  of  the  pretence  and  the  proof,  will  be  fatal,  unkes 
in  cases  where  the  indictment  may  be  amended.  It  is  not  necessary, 
however,  that  the  whole  of  the  pretence  should  be  proved;  proof 
of  part  of  the  pTBtence,  and  that  the  money,  &C.,  was  obtained  by 
such  part,  is  sufficient  (6).  So^  if  the  part  in  which  the  variance 
occurs  may  he  rejected  as  surplusage,  the  variance  shall  not  hurt: 
•8  for  instance,  where  an  indictment  for  an  attempt  to  obtain  money 
bj  false  pretences,  alleged  the  pretence  to  have  been  made  to  J.  B. 
and  others,  with  intent  to  defraud  the  said  J.  B.  and  others,  and  the 
evidence  was  that  the  false  pretence  was  made  to  J.  B.  alone,  al- 
though the  intent  was  to  defraud  J.  B.  and  his  partners:  the  de- 
fendant being  convicted,  and  the  point  being  reserved  for  the  opinion 
of  the  criminal  appeal  court,  the  judges  there  held  that  in  the  state- 
ment of  the  pretence  as  being  made  to  J.  B.  and  others,  the  words 
**  and  others  "  might  be  rejected  as  surplusage  (c).  If  the  fiUse 
pretence  be  in  writing,  and  the  writing  be  lost  before  the  trial,  the 
prosecutor  will  be  allowed  to  give  secondary  evidence  of  it  {d)» 

2.  That  the  prisoner  obtained  the  money,  &c.,  by  means  of  the 
false  pretence.  Where  the  prisoner,  by  lodging  with  his  banker  in 
the  country  a  bill  drawn  upon  a  person  in  London,  which  he  repre- 
sented as  good  and  would  be  accepted  (but  which  in  fact  never  was 
accepted  afterwards),  was  allowed  by  his  banker  to  draw  cheques  iu 
fiivour  of  other  persons,  but  he  never  in  fact  received  any  money 
liiniself  upon  the  bill  so  lodged  by  him:  the  judges  held  that  this 
was  not  an  offsnce  within  the  meaning  of  the  statute  (e).  And  it 
must  appear,  by  evidence,  that  the  prosecutor  parted  wiUi  his  pro- 
perty, by  reason  of  the  false  pretence  alleged  (/),  and  of  that  alone 
(^).  And,  as  has  been  already  mentionnl  (A),  it  must  appear  that 
lie  parted  with  the  right  of  property  in  the  thing  obtained,  not 
merely  with  the  possession  (Ql  The  thincr  obtained  may  be  ''  any 
chattel,  money,  or  valuable  security  '*  (Jc),  And  a  railway  ticket 
has  been  holden  to  be  a  chattel  within  the  Act  (/).  If  the  indict- 
ment state  an  obtaining  of  "  money,''  **  the  allegation,  so  far  as  re- 


(a)  R,  V.  Cartwright,  R.  ft  Ry.  Or)  B,  v.  Wickkam,  10  Ad.  ft  El. 

106.  34. 

(h)  R,  V.  HOI,  R.  ft  Ry.  190.  (A)  Anti,  p.  307. 

(c)  A.  T.  Xealeif,  90  Law  J.  67  m.  (0  See  R,  v.  Bamett  90  Law  J. 

(rf)  R.  T.  Chadwick,  6  Car.  ft  P.  84  m. 

181 .  Kk)  Sect.  88,  <mfe,  p.  302. 

(e)  R.  r.  Wamett^  Ry.  ft  M.  9M.  (/)  R,  ▼.  BouUont  9  Car.  ft  K.  917. 

U)  R'  ^'DaU,  7  Car.  ft  P.  859, 
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garde  the  deBcription  of  the  property,  shall  be  sustained  by  proof  of 
any  amoant  of  coin  or  of  any  bank-note,  althoagh  the  particnlar 
species  of  coin  of  which  such  amoant  was  composed,  or  the  parti- 
cular natnre  of  the  bank-note,  shall  not  be  proved," — *'  and  by 
proof  that  the  offender  obtained  any  piece  of  coin  or  any  bank-note, 
or  any  portion  of  the  value  thereof,  although  such  piece  of  coin  or 
bank-note  may  have  been  delivered  to  him  in  order  that  some  part  of 
the  value  thereof  should  be  returned  to  the  party  delivering  the 
same  or  to  any  person,  and  such  part  shall  have  been  ntnraed 
accordingly  **  (a).  If  a  valuable  security  have  been  obtained,  and  it 
were  such  as  by  law  to  require  a  stamp,— as  a  bill  of  exchange  or 
promissory  note,— or  a  cheque  not  drawn  payable  to  order  of  bearar 
(6).  or  issued  at  a  greater  distance  than  fifteen  miles  from  the 
bankers  (c), — it  must  appear  to  have  been  stamped,  for  otherwise  it 
would  not  be  a  valuable  security  within  the  meaning  of  the  Act  If 
the  prosecutor  should  fail  in  proving  that  the  defendant  obtained  the 
money  by  the  false  pretence,  the  defendant  may  still  be  convicted  of 
an  attempt  to  commit  the  offence  (d). 

3.  The  intent  to  defraud.  This  is  a  most  essential  part  of  the 
offence,  and  mtist  be  proved  (e),  if  it  do  not  appear  sufficiently  from 
the  other  facts  of  the  case.  Formerly  it  was  necessary  to  state  in 
the  indictment  that  the  offence  was  committed  with  intent  to  defraud 
some  particular  person.  This  was  in  some  cases  difficult,  as  the 
false  pretence  might  be  made  to  one  person,  and  the  property  belong 
to  another.  But  now  by  the  88th  section  of  this  statute,  atUS,  p.  303, 
it  is  sufficient  to  allege  that  the  money  was  obtained  "  with  intent 
to  defraud,"  without  alleging  an  intent  to  defraud  any  particular 
person ;  and  the  evidence  may  be  accordingly.  Where  the  prisoner, 
a  parish  pauper,  being  urged  by  the  overseer  to  go  to  work,  excused 
himself  by  saying  that  he  had  no  shoes,  and  the  overseer  therefore 
gave  him  a  pair;  it  appeared  however  clearly  to  have  been  a  false 
pretence,  for  he  had  at  the  time  two  pair  of  shoes  which  he  had  ob- 
tained of  the  parish:  but  because  the  pretence  was  evidentlj  an 
excuse  for  not  working,  and  not  with  intent  to  defraud  the  overseeiB 
of  the  shoes,  the  judges  held  it  not  to  be  an  offence  within  the  Act 
(/).  Where  a  foreman  returned  an  account  of  the  wages  of  the 
workmen  to  hia  master,  as  amounting  to  a  particular  sum,  and  ob- 
tained a  cheque  from  his  master  for  that  amount,  for  which  he  got 
cash,  and  paid  the  workmen;  in  fact  the  wages  amounted  to  seven 
shillings  less  than  the  account  returned  by  the  foreman,  which  sum 
the  foreman  applied  to  his  own  use:  being  indicted  for  obtainmg  the 


(0)  14  &  15  Vict,  c  100,  sect.  (d)  14*15  Vict.  e.  100,  s.  9. 

":.v  „       ^        «     ^ ,,  (O.  Jl.  V.  Wauamt,  7  Car.  *  P. 

(b)  R.  V.  Yaiet,  Ry.  ft  M.  170.  3M. 

(e)  See  R.  v.  Ferry,  I  Car.  ft  K.  (/)  R-  ▼.  WOteUng,  R.  ft  By.  604. 
725,  ante,  p.  196. 
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cheques  by  false  pretences,  with  intent  to  defrand  his  master  ^  of 
the  same,*'  it  was  objected  that  the  intent  preyed  was,  not  to  de- 
frand the  master  of  the  cheqae,  bat  merely  of  a  small  portion  of  the 
prodnce  of  it;  bat  the  jndges  held  that  the  indictment  was  sup- 
ported bj  the  evidence  (a). 

4.  That  Uie  pretence  was  false. 


XC.  Whosoever,  with  intent  to  defraud  or  inducing 
injure  anj  other  person,  shall  bj  anj  false  pre-  FraudTtoexe- 
tence  fraudulently  cause  or  induce  any  other  person  2c^  ^^**^*' 
to  execute,  make,  accept,  endorse,  or  destroy  the 
whole  or  any  part  of  any  valuable  security,  or  to 
write,  impress,  or  affix  his  name,  or  the  name  of 
any  other  person,  or  of  any  company,  firm,  or 
copartnership,  or  the  seal  of  any  body  corporate, 
company,  or  society,  upon  any  paper  or  parch- 
ment, in  order  that  the  same  may  be  afterwards 
made  or  converted  into  or  used  or  dealt  with  as  a 
valuable  security,  shall  be  guilty  of  a  misdemeanor, 
and  being  convicted  thereof,  shall  be  liable,  at  the 
discretion  of  the  Court,  to  be  kept  in  penal  ser- 
vitude for  the  term  of  three  years,  or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without 
solitary  confinement. 

See  Mrs.  Phipoe's  case,  aatk,  p.  220  ;  and  B.  v.  Edwanls,  anie^  p. 
229. 


ReceiTing  Stolen  Goods. 

XCI.     Whosoever   shall    receive    any  chattel,  RecetTing, 

''  where  the 

money,  valuable  security,  or  other  property  what-  Prindpai  u 

Felony. 

(«)  R  T.  Leonard,  2  Car.  ft  K.  b\A  \  see  alio  A.  r.  WitekeU,  2  Bait, 
P.  C.  830. 
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soever,  the  stealing,  taking,  extorting,  obtaining, 
embezzling,  or  otherwise  disposing  whereof  shall 
amount  to  a  felony,  either  at  common  law  or  by 
virtue  of  this  Act,  knowing  the  same  to  have  been 
feloniously  stolen,  taken,  extorted,  obtained,  em- 
bezzled, or  disposed  of,  shall  be  guilty  of  felony, 
and  may  be  indicted  and  convicted  either  as  an 
accessory  after  the  fact,  or  for  a  substantive  felony, 
and  in  the  latter  case,  whether  the  principal  felon 
shall  or  shall  not  have  been  previously  convicted, 
or  shall  or  shall  not  be  amenable  to  justice ;  and 
every  such  receiver,  howsoever  convicted,  shall 
be  liable,  at  the  discretion  of  the  Court,  to  be  kept 
in  penal  servitude  for  any  term  not  exceeding 
fourteen  years  and  not  less  than  three  years, — 
or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour,  and  with 
or  without  solitary  confinement,  and,  if  a  male 
under  the  age  of  sixteen  years,  with  or  without 
whipping:  Provided,  that  no  person,  howsoever 
tried  for  receiving  as  aforesaid,  shall  be  liable  to 
be  prosecuted  a  second  time  for  the  same  oJSTence. 

Note. 

Indieiment  against  Prineipal  and  JReceher. 

)     The  jurors  for  cor  Lady  the  Qneni,  apoo  their  onth 

to  wit  S   present,  that  A.  B.,  on  the  —  day  of ,  in  the 

year  of  oar  Lord ,  felonioosly  did  steal » take,  and  carry  away 

[two  cloth  coats  and  five  linen  shirts]  of  the  goods  and  chatt«]8  of 
C.  D.  And  the  jurors  aforesaid  npon  their  oath  afor^aid  do  farther 
present,  that  E.  F.,  on  the  day  and  year  aforesaid,  felonioasly  did 
receive  the  goods  and  chattels  above  mentioiied  [or  four  linen  shirts, 
being  parcel  of  the  goods  and  chattels  above  mentioned]  so  as  afors- 
said  felonioasly  stolen,  taken,  and  carried  away,  he  the  said  EL  F. 
then  well  knowing  the  said  goods  and  chatt«ls  [last  mentioned}  to 
have  been  feloniously  stolen,  taken,  and  carried  away :  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  oar  Lady  the  Queen,  her  crown  and  dignity. 


Receiving  stolen  goods,  315 

Formerlj  the  offence  of  receiving  stolen  goods  was  a  misdemeanor 
only;  when  of  course  the  receiver  could  not  he  indicted  with  the 
principal  felon.  By  stat  3  W.  &  M.  c.  9,  s.  4,  and  bj  stat  5  Anne 
c  31,  &  5,  the  receiver  was  made  an  accessory  after  the  fact ;  since 
which  he  may  be  indicted  with  the  principal, — or  alone  after  the 
principal  has  been  convicted, — or  alone  as  for  a  substantive  felony, 
whether  the  principal  be  convicted  or  amenable  to  justice  or  not. 

As  to  receiving  a  part  only  of  the  goods  stolen, — ^where  the  in- 
dictment charged  the  principal  with  stealing  a  live  sheep,  of  the 
goods  and  chattels  of  C.  D.,  and  charged  the  receiver  with  receiving 
twenty  pounds  weight  of  mutton,  part  of  the  goods  so  as  aforesaid 
feloniously  stolen,  Uie  judges  held  it  to  be  correct  (a).  And  the 
same,  if  the  whole  of  the  chattel  be  received,  after  it  lias  been  con- 
verted into  something  of  a  different  form  from  what  it  had  when 
stolen.  But  where  one  of  two  prisoners  was  indicted  for  stealing  six 
bank-notes  of  100/.  each,  and  the  other  for  receiving  them,  and  it 
appeared  that  the  one  after  stealing  them,  got  them  changed  for 
20/.  notes,  some  of  which  the  other  received  :  it  was  holden  that  the 
latter  could  not  be  convicted,  for  he  did  not  receive  the  notes  that 
were  stolen  (6). 

Evidenct, 

To  maintain  this  indictment,  the  prosecutor  must  prove — 

1.  The  larceny,  as  <mie,  pp.  171, 174.  The  priudpal  felon  may  be 
a  witness  against  the  receiver  (c);  and  where  two  men,  Hinks  and 
Weywood,  were  indicted  for  stealing,  and  Williams  for  receiving,  and 
Weywood  pleaded  guilty,  and  was  then  called  as  a  witness  for  the 
prosecution  against  the  other  two:  the  judges  held  that  he  was  a 
competent  witness  (d).  And  he  may  now  be  a  witness,  even 
although  judgment  have  been  passed  upon  him.  But  a  confession 
by  the  principal,  cannot  be  read  in  evidence  against  the  receiver, 
for  any  purpose.  Where  the  principal  felon  made  a  confession 
before  the  magistrate,  in  the  presence  of  the  receiver,  not  only  of  his 
own  guilt,  but  also  of  matters  affecting  the  prisoner  as  receiver,  the 
judge  at  the  trial  of  the  receiver  as  for  a  substantive  felony,  received 
evidence  of  the  confession  as  far  as  respected  the  principal's  guilt, 
in  proof  of  the  larceny,  but  not  what  was  said  in  it  with  respect  to 
the  prisoner:  the  prisoner  being  convicted,  the  judges  held  the  con- 
viction to  be  wrong,  as  the  confession  of  the  principal  was  not  ad- 
missible in  evidence  against  the  receiver  for  any  purpose;  and  many 
of  the  judges  held,  that  even  if  the  principal  were  convicted,  and 
the  indictment  against  the  receiver  stated  the  guilt  only,  and  not 
the  conviction,  the  conviction  could  not  be  received  in  evidence  to 

(a)  R.  T.  Cowetl  and  Oreen,  2  (e)  Patmm'i  case,  3  East,  P.  C. 

East,  P.  C.  617.  782 ;  Haslam'i  case.  Id. 

(6)  R.  V.  J.  and  O.  WalkUy,  4  (d)  R.  v.  Hinlu  et  aL  i  Cnr.  Sc  K. 

Cax,  &  P.  133.  463 ;  1  Den.  C.  C.  84. 
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prove  it  (a).  Bat  if  the  indictment  state  the  conTiction  of  the 
principal,  the  record  of  the  conviction  or  an  examined  copj  of  it,  is 
clearlj  evidnice  to  prove  it  (hi) :  this  was  allowed  by  Boeiuiqnet,  J., 
even  although  it  appeared  to  be  a  conviction  on  a  plea  of  fniilty. 
But  the  receiver  may  in  all  casee  controvert  the  guilt  of  the  princi- 
pal: if  tried  with  the  principal,  he  may  avail  himself  of  every  matter 
of  fact,  and  every  point  of  law,  tending  to  his  acquittal,  for  it  ne- 
cessarily and  directly  tends  to  his  own  acquittal;  or  if  the  receiver 
be  tried  alone,  he  is  not  concluded  even  hj  the  record  of  the  prin- 
dpal's  conviction,  but  may  notwithstanding  controvert  his  guilt  (c). 
Where  the  larceny  is  stated  to  have  be«i  committed  by  a  peraon 
unknown,  proof  that  it  was  done  by  J.  S.  will  not  support  the  in- 
dictment {d).  But  where  it  was  so  stated,  the  judges  held  it  to  be 
no  objection  that  the  grand  jury  had  at  the  same  assizes  found  a  bill 
for  larceny  of  the  same  goods  against  J.  S.  (e). 

2.  The  receiving  of  the  goods,  &c.,  by  the  defendant  And  he 
must  have  received  them  actually  into  his  custody,  or  at  least  they 
must  be  under  his  control,  to  be  deemed  a  receiver,  within  the 
meaning  of  the  statute.  Where  three  men,  Straughan,  William.son, 
and  Wiley,  were  indicted  for  stealing  and  receiving  poultry,  and  it 
appeared  that  Straughan  and  Williamson  were  seen  to  go  into  the 
house  of  Wiley's  father,  at  four  o'clock  in  the  morning,  in  January, 
Straughan  having  a  sack  upon  his  back ;  Wiley  Uved  with  bis 
father,  and  was  a  higgler,  attending  the  markets  with  a  horse  and 
cart,  and  he  was  the  only  person  then  up  in  the  house  ;  after  re- 
maining in  the  house  about  ten  minutes,  Straughan  and  Williamson 
were  seen  coming  out  of  the  house,  by  the  back  door,  with  the  sack, 
preceded  by  Wiley  with  a  light,  and  they  went  into  the  stable  and 
shut  the  door ;  shortly  after,  a  policeman,  who  had  been  watching 
them,  went  in,  saw  the  sack  upon  the  floor  with  the  mouth  tied,  and 
the  three  men  standing  round  it,  seemingly  bargaining  about  it,  and 
the  bag  was  found  to  contain  a  number  of  cocks,  hens,  and  ducks, 
which  were  afterwards  proved  to  have  been  stolen  from  a  Mr. 
Davison :  Straughan  and  Williamson  being  found  guilty  of  stealing, 
and  Wiley  of  receiving  these  poultry,  six  of  the  judges  of  the  crimi- 
nal appeal  court  held  that  Wiley  ought  not  to  have  been  convicted, 
because  he  never  had  the  poultry  in  his  possessioo;  three  held  the 
conviction  to  be  right  (/).  Where  W.  and  J.  Hill  were  indicted  for 
stealing  twenty  fowls,  and  Catherine  Hill,  the  wife  of  W.  Hill,  for 
receiving  ten  of  them,  knowing  them  to  have  been  stolen;  the  two 
Hills,  after  stealing  the  fowls,  put  them  into  a  box  and  hamper,  and 
sent  them  by  the  coach  to  Birmingham,  saying  that  a  person  would 
call  th  re  for  them ;  Catherine  Hill  accordingly  called  the  next  day 

(«)  R.  V.  Twner,  R j.  ft  M.  347.  (^  R.  v.  Walker,  3  Camp.  S64. 

ib)  Kec  R.  T.  Ba/tHfim,  R.  A  Ry.         </)  R.  t.  Bmtk,  R.  ft  Hj.  S7S. 
941  i  and  la  R,  v.  BUck,  4  Car.  ft  P.         (/)  R.  t.  WiUw,  M  Law  J.  4  m. ; 

277.  bat  tee  A.  v.  Tkomaa  Smith,  M  Law 

(c)Fost.865i  J.lKaa. 
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at  the  coach  office,  and  inqaired  for  the  box  and  hamper,  and  being 
shown  them  she  said  they  were  hers;  tiiey  were  not  however  given 
to  her,  but  she  was  apprehended,  and  charged  as  a  receiver;  the 
three  being  found  gnilty,  the  jadges  oi  the  criminal  appeal  coart 
held  the  conviction  of  the  woman  to  be  wrong,  for  she  never  received 
or  had  possession  of  the  fowls,  the  persons  at  the  coach  office  never 
having  parted  with  the  possession  (a).  Where  two  prisonersi  Wade 
and  Leigh,  one  charged  with  stealing,  the  other  with  receiving,  a 
watch  and  two  handkerchiefs,  being  in  custody  in  a  lock-up  house  to« 
gether,  Wade  told  Leigh  that  he  had  ^'  planted  "  the  watch  and 
handkerchief  in  the  soot  cellar  of  Leigh's  house ;  and  Leigh  being 
afterwards  discharged,  went  immediately  to  the  cellar,  found  the 
articles,  and  pawned  them;  Pollock,  B.,  held  that  if  Wade  told 
Leigh  where  to  find  the  things,  for  the  purpose  of  his  finding  them, 
then  Leigh  was  guilty  of  receiving;  but  if  he  took  them  in  opposi- 
tion to  Wade  or  against  his  will,  it  would  be  questionable  whether 
it  would  in  law  be  a  receiving  within  the  Act  (6).  Where  a  lad 
stole  a  brass  weight  from  his  master,  and  being  detected,  it  was  taken 
from  him  in  hb  master's  presence;  but  it  was  given  back  to  him 
with  his  masters  consent,  in  order  that  he  might  sell  it  to  the 
prisoner,  to  whom  he  had  before  sold  other  things  he  had  stolen ;  he 
sold  it  accordingly  to  the  prisoner,  and  the  latter  being  indicted  for 
receiving,  it  was  objected  that  at  the  time  the  brass  weight  was 
purchased  by  him,  lb  could  not  be  deemed  stolen  property,  for  it  was 
virtually  in  the  possession  of  the  master:  but  Coleridge,  J.,  although 
he  took  a  note  of  the  objection,  afterwards  sentenced  the  prisoner  to 
transportation  (c).  This  case,  hewever,  was  afterwards  overruled 
by  the  criminal  appeal  ocmtt  {d).  But  if  the  goods  be  found  in  the 
party's  possession,  that  will  of  itself  raise  a  presumption  of  the  party's 
having  received  them,  if  nothing  appear  from  which  a  presumption 
would  arise  of  his  having  stolen  them.  As  this  however  is  equivocal, 
and  is  often  deemed  to  prove  a  larceny  by  the  party,  rather  than  a 
receiving,  it  is  always  prudent  in  such  a  case  to  have  a  count  fur 
larceny  as  well  as  a  count  for  receiving,  in  the  indictment,  as  in  the 
last  of  the  two  forms,  post^  p.  320.  Where  goods  stolen  were  shortly 
afterwards  found  concealed  in  an  old  engine-house,  and  the  place 
being  watched,  the  prisoners  were  observed  to  go  there  and  take 
them  away :  the  prisoners  being  indicted  as  receivers,  and  there 
being  no  evidence  of  the  goods  having  been  stolen  by  any  of  them, 
Patterson,  J.,  after  remarking  that  this  seemed  to  be  evidence  more 
of  a  stealing  than  receiving,  told  the  jury  that  if  they  were  of  o|iiiion 
that  the  prisoners  stole  the  goods,  they  must  be  acquitted  on  the 
present  indictment;  and  the  jury  being  of  opinion  that  the  prisoners 
stole  them,  they  were  acquitted  accordingly  (e).     There  are  other 

(a;  R.  V.  JiiU,  9  Car.  h  P.  97&  ((0  R-  v.  Dolan,  M  Law  J.  59  m. 

(*)  R,  V.  Wade  et  al»  1  Car.  ft  K.  (e)  H,  v.  Dmraley  et  at,  6  Car.  Se 

739.  P.  899. 
(c)  R,  V.  Lyotu,  Car.  ft  M.  217. 
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cases  also  in  which  it  may  be  donbtfol  whether  the  prisoner  has 
been  guiltj  of  a  larcenj  or  of  receiviug  (a),  in  which  it  may  be  pru- 
dent to  have  counts  for  both  o£fenoes.  Where  two  or  more  are  in^ 
dieted  for  receiving,  althoogh  that  implies  a  joint  receipt  by  all, 
yet  the  jury  may  find  all  or  any  of  them  guilty,  who  shall  be  proved 
to  have  separately  received  any  portion  of  the  goods  knowing  them  to 
have  been  stolen  (6).  It  may  be  necessary  to  mention  that  a  principal 
in  the  second  d^ree  to  the  larceny  cannot  be  deemed  a  receiver  (c). 

3.  That  the  defendant  knew  that  the  goods  had  been  stolen,  at 
the  time  he  received  them.  This  may  be  proved  from  the  admis- 
sions or  acts  of  the  defendant,  or  by  the  proof  of  any  facts  from 
which  the  jury  may  infer  it.  Buying  the  goods  at  an  undervalue 
is  presumptive  evidence  that  the  buyer  knew  they  were  stolen  (d). 
So,  the  jury  may  infer  the  guilty  knowledge  of  the  prisoner,  frum 
proof  of  his  having  concealed  or  endeavouring  to  conceal  the 
goods  (e),  or  from  his  acts  or  conversation  before  or  at  the  time  of 
his  receiving  them.  But  the  prosecutor  will  not  be  allowed  to  prove 
that  at  the  time  his  goods  were  found  in  the  prisoner's  possetsion 
goods  of  other  persons  of  the  same  dracription  had  also  been  found 
in  his  possession  which  had  previously  been  stolen;  for  that  is  not 
proof  oif  guilty  knowledge  C/ ).  Where,  however,  upon  an  indictment 
against  Henry  Dunn  for  stealing,  and  against  Martha  Smith  for  re- 
ceiving, a  variety  of  articles  the  property  of  Dnnn's  master,— it  ap- 
peared probable  that  Dunn  stole  these  several  articles  at  different 
times,  but  not  impossible  that  he  might  not  have  stolen  them  all  at 
the  same  time;  it  appeared,  however,  that  Smith  received  them  at 
several  times:  at  the  trial,  it  was  objected  for  Dunn,  that  the  pro- 
secutor  should  make  his  election  as  to  which  of  the  articles  stolen  he 
would  proceed ;  and  for  Smith,  not  only  that  the  prosecutor  should 
so  elect,  but  that  he  should  not  give  evidence  of  her  receipt  of  other 
articles  as  proof  of  her  knowledge  that  they  had  been  stolen  :  the 
judge,  however,  held,  that  as  it  was  not  impossible  that  Dunn  had 
stolen  all  the  articles  at  the  same  time,  he  would  not  put  the  pro- 
secutor to  his  election  as  to  him;  as  to  Smith,  the  prosecutor  should 
elect  as  to  the  receipt  of  what  articles  he  would  prosecute,  but  that 
other  instances  of  her  receiving  might  be  given  in  evidence,  to  prove 
her  guilty  knowledge:  and  the  judges  afterwards  held  this  decision 
to  be  right  (jf). 

Indictment  affomtt  a  Receiver  at  for  a  tubttantioe  Felortjf. 

^     The  jurors  for  our  Lady  the  Queen,  upon  their  oath 

to  wit.   )   present,  that  A.  B.,  on  the day  of ,  in  the 

year  of  oar  Lord ,  feloniously  did  receive  [four  linen  shirts]  of 

(a)  See  A.  v.  Over  and  DiMng,  (e)  R.  v.  Man^fleid,  Car.  &  M. 

9  Ea»t.  P.  C.  767 ;  R.  v.  AtweU  etaL  140. 

Id.  7(>8.  (/)  R,  V.  OMjf,  90  Law  J.  198  m. 

ib)  14  ft  lA  Vict,  c  100, 1. 14.  Or)  R.  T.  D«m  Mtf  Smithy  VLj.  4t 

(c)  R.  V.  Perkins,  21  Law  J.  Id9 m.  U.  146. 

id)  I  Hale,  619, 62O. 
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the  goods  and  chattels  of  C.  D.,  then  lately  before  stolen,  taken,  and 
canM  away  by  a  oertun  evil-disposed  person ;  he  the  said  A.  B. 
then  well  knowing  the  said  goods  and  chattels  to  have  been  feloniously 
stolen:  against  the  form  of  the  statute  in  such  case  nuMie  and  pro- 
rided^and  against  the  peace  of  onr  Lady  the  Queen,  her  crown  and 
dignity. 

Where  the  indictment  stated  the  larceny  to  have  been  committed 
by  a  certain  "  evil-disposed  person,**  without  saying  "  to  the  jurors 
aforesaid  unknown,"  Tindal,  C.  J.,  held  it  to  be  sufficient;  for  the 
oSence  is,  not  the  receiving  of  stolen  goods  from  any  particular  per- 
son but  receiving  them  knowing  them  to  have  been  stolen  (a).  For 
the  same  reason,  it  ia  unnecessary  to  state  that  the  defendant  re- 
ceived them  from  "  the  said  evil  disposed  person." 


XCII.  In  any  indictment  containing  a  charge  indictment 
of  feloniously  stealing  any  property,  it  shall  be  i^dreceifing. 
lawful  to  add  a  count  or  several  counts  for  fe- 
loniously receiving  the  same  or  any  part  or  parts 
thereof,  knowing  the  same  to  have  been  stolen ; 
— and  in  any  indictment  for  feloniously  receiving 
any  property,  knowing  it  to  have  been  stolen, 
it  shall  be  lawful  to  add  a  count  for  feloniously 
stealing  the  same; — and  where  any  snch  indict- 
ment shall  have  been  preferred  and  found  against 
any  person,  the  prosecutor  shall  not  be  put  to  his 
election,  but  it  shall  be  lawful  for  the  jury  who 
shall  try  the  same  to  find  a  verdict  of  guilty,  either 
of  stealing  the  property,  or  of  receiving  the  same, 
or  any  part  or  parts  thereof,  knowing  the  same 
to  have  been  stolen ; — and  if  such  indictment  shall 
have  been  preferred  and  found  against  two  or 
more  persons,  it  shall  be  lawful  for  the  jury  who 
shall  try  the  same  to  find  all  or  any  of  the  said 
persons  guilty  either  of  stealing  the  property  or 

(a)  R.  V.  Jervitt  6  Car.  &  P.  156 ;  Thomas'i  case,  2  East,  P.  C.  781,  &  P. 
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of  receiving  the  same,  or  any  part  or  parts  thereof, 
knowing  the  same  to  have  been  stolen,  or  to  find 
one  or  more  of  the  said  persons  guilty  of  stealing 
the  property,  and  the  other  or  others  of  them 
guilty  of  receiving  the  same  or  any  part  or  parts 
thereof,  knowing  the  same  to  have  been  stolen. 

Note. 

Form  of  it. 

— ^    )       The  jarors  for  our  Lady  the  Qaeen,  upon  their  oath 

to  wit  \   present,  that  A.  B.  and  £.  F.,on  the day  of , 

in  the  year  of  our  Lord ,  feloniously  did  steal,  take,  and  carry 

away  [two  cloth  coats  and  five  linen  shirts]  of  the  goods  and  chat- 
tels of  C.  D.:  against  the  peace  of  our  Lady  the  Queen,  her  crown 
and  dignity.  {Second  count').  And  the  jurors  aforesaid;  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  A.  B.  and  £.  F.,  on 
the  said day  of ,  in  the  year  aforesaid,  feloniously  did  re- 
ceive [two  cloth  coats  and  five  linen  shirts]  of  the  goods  and  chat- 
tels of  C.  D.,  then  lately  before  feloniously  stolen,  taken,  and  carried 
away  by  a  certain  evil-disposed  person,  they  the  said  A.  B.  and 
£.  F.  then  well  knowing  the  siud  last-mentioned  goods  and  chattels 
to  have  been  feloniously  stolen :  u^ainst  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  Lady 
the  Queen,  her  crown  and  dignity. 

The  prosecutor  is  not  confined  to  'one  count  for  receiving,  but 
there  may  be  as  many  counts  for  receiving  as  there  are  for  stealing 
(a).  Where  the  second  count  charged  a  receiving  of  the  goods  **  eo 
as  aforesaid  feloniously  stolen  **  (referring  to  the  first  count),  and 
the  defendant  was  acquitted  on  the  finit  count  and  found  guilty  on 
the  second, — ^it  was  moved  in  arrest  of  judgment  that  as  the  defen- 
dant was  acquitted  of  the  stealing,  it  was  tantamount  to  finding 
that  the  goods  were  not  stolen,  and  therefore  a  receiving  of  them 
could  not  be  an  offence:  but  the  court  held  that  whether  thia  were 
so  or  not,  the  finding  of  the  jury  on  <me  count,  oould  not,  in  arrest 
of  judgment,  be  used  to  impeach  their  finding  upon  anotiier,  how- 
ever contradictory  they  might  be,  and  therefore  the  verdict  on 
the  second  count  must  be  deemed  correct  (&).  The  count  for 
receiving,  in  the  above  form,  it  will  be  perceived,  is  for  a  substan. 
tive  felony;  and  it  must  necessarily  be  so.  Where  the  indictment 
preferred  in  Dorsetshire,  contained  a  count  against  two  men  for 
stealing  a  sheep  in  the  county  of  Dorset,  and  one  count  against  a 


f A  ?  S'  J*  ?t^Mli  ^JJf  f*  ^'?^:     «•  i  •«•  *I«o  «.  V.  Larkin,  23  L.  J, 
ijb)  if.  V.  Crad4ock^  ao  Law  J.  31      12ft  m. 
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third  partj  for  receiving  it  in  the  conntj  of  Somerset,  as  for  a  sub- 
stantive feloof,  bat  alleging  it  to  be  the  same  sheep  as  was  men- 
tioned in  the  former  count:  the  court  of  criminal  appeal  held  that 
the  party  ought  not  to  have  been  convicted  on  the  last  count,  as  it 
did  not  show  upon  the  face  of  it  how  a  court  in  the  county  of  Dorset 
should  take  cognisance  of  an  offence  alleged  to  have  been  com- 
mitted in  the  county  of  Somerset  (a).  Such  a  case,  however,  cannot 
occur  now,  for  it  is  no  longer  necessary  to  state  the  place  where  the 
ofience  was  committed  in  the  body  of  the  indictment;  and  now  it 
will  simply  be  a  question  at  the  trial  whether  the  facts  proved 
bring  the  case  within  the  jurisdiction  of  the  court.  Also,  the  better 
mode  of  framing  the  indictment,  is  to  have  each  count  against  all  the 
defendants,  as  in  the  above  form,  and  then  leave  the  Jury  to  find 
them  all  guilty  on  one  of  the  counts,  or  some  on  one  count  and  some 
on  another,  according  to  the  evidence. 


XCIII.     Whenever  any  property  whatsoever  several  Re- 
shall  have  been  stolen,  taken,  extorted,  obtained,  b«  inctud^ 

_     -1  1     •!  .1  •  -i.  !/»•  1  Jn  the  same 

embezzled,  or  otherwise  disposed  of  in  such  a  indictment, 
manner  as  to  amount  to  a  felony,  either  at  common 
law  or  by  virtue  of  this  Act,  any  number  of  re- 
ceivers at  different  times  of  such  property,  or  of 
any  part  or  parts  thereof,  may  be  charged  with 
substantive  felonies  in  the  same  indictment,  and 
may  be  tried  together,  notwithstanding  that  the 
principal  felon  shall  not  be  included  in  the  same 
indictment,  or  shall  not  be  in  custody  or  amenable 
to  justice. 

XCIV.     K  upon  the  trial  of  any  two  or  more  on«uch  in- 
persons  indicted  for  jointly  receiving  any  property,  son»"iSj  bT" 
it  shall  be  proved  that  one  or  more  of  such  per-  ^^2^y  rL 
sons  separately  received  any  part  or  parts  of  such  ^  **°^ 
property,  it  shall  be  lawful  lor  the  jury  to  convict, 


(a)  B,  V.  Martin,  2  Car.  &  K.  960. 
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upon  such  indictment,  such  of  the  said  persons 
as  shall  be  proved  to  have  received  any  part  or 
parts  of  such  property. 

XCV.  Whosoever  shall  receive  any  chattel, 
money,  valuable  security,  or  other  property  what- 
soever, the  stealing,  taking,  obtaining,  converting, 
or  disposing  whereof  is  made  a  misdemeanor  by 
this  Act,  knowing  the  same  to  have  been  unlaw- 
fully stolen,  taken,  obtained,  converted,  or  disposed 
of,  shall  be  guilty  of  a  misdemeanor,  and  may  be 
indicted  and  convicted  thereof,  whether  the  person 
guilty  of  the  principal  misdemeanor  shall  or  shall 
not  have  been  previously  convicted  thereof,  or 
shall  or  shall  not  be  amenable  to  justice ;  and  every 
such  receiver,  being  convicted  thereof,  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  kept 
in  penal  servitude  for  any  term  not  exceeding 
seven  jears  and  not  less  than  three  years, — or  to 
be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement,  and,  if  a  male  under 
the  age  of  sixteen  years,  with  or  without  whipping. 


Receiving  Goods  obtained  by  false 

pretences. 


\ 


The  jaron  for  onr  Lady  the  Queen,  apon  their  ofttB 

to  wit.  ^  present,  that  A.  B.,  on  the  — -—  day  of ,  in  the 

year  of  our  Lord ,  nnlawfally  did  receive  one  ailver  tea-pot 

[**  ehaUel,  money,  vdhuhh  security,  or  other  property  icAa<foev«r, 
the  stealmg,  taking,  obiaminy,  or  converting  vhere<if  u  made  an 
indictabU  offence  l^  this  Act"']  (a)  of  the  goods  and  chattels  of 
G.  D.,  by  one  £.  F.,  [or  by  a  certain  ill-disposed  person]  then 
lately  before  nnlawfally  obtained  from  the  said  G.  D.,  he  the  said 
A.  B.  then  well  knowing  the  said   goods  and   chattels  to  have 


{a)  Supra. 
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been  lulawfolly  obtained,  hj  false  pretenoes:  against  the  form 
of  the  statute  in  sach  case  made  and  proyided,  and  against  the 
peace  of  our  Ladj  the  Qaeen,  her  crown  and  dignitj. 

EvideitC6m 
To  maintain  this  indictment,  the  prosecutor  must  prove— 

1.  The  obtaining  of  the  goods  mentioned  in  the  indictmrat,  from 
C.  D.,  by  fiUse  pretences,  as  directed,  amtef  p.  305. 

2.  The  ncdpt  and  guilty  knowledge,  as  in  the  last  caae,  antej  pp. 
316,  318. 


XCVI.  Whosoever  shall  receive  any  chattel,  Reoeirer 
money,  valuahle  security,  or  other  property  what-  JSSJie. 
soever,  knowing  the  same  to  have  been  feloniously 
or  unlawfully  stolen,  taken,  obtained,  converted, 
or  disposed  of,  may,  whether  charged  as  an  acces- 
sory after  the  fact  to  the  felony,  or  with  a  substan- 
tive felony,  or  with  a  misdemeanor  only,  be  dealt 
with,  indicted,  tried,  and  punished  in  any  county 
or  place  in  which  he  shall  have  or  shall  have  had 
any  such  property  in  his  possession,  or  in  any 
county  or  place  in  which  the  pai'ty  guilty  of  the 
principal  felony  or  misdemeanor  may  by  law  be 
tried,  in  the  same  manner  as  such  receiver  may  be 
dealt  with,  indicted,  tried,  and  punished  in  the 
county  or  place  where  he  actually  received  such 
property. 

XCYII.  Where  the  stealing  or  taking  of  any  Receivers 
property  whatsoever  is  by  this  act  punishable  on  orijrinai  ** 
summary  conviction,  either  for  every  offence,  or  ^unitblbfe 
for  the  first  and  second  offence  only,  or  for  the  co  *?iSEra7 
first  offence  only,  any  person  who  shall  receive  any 
such  property,  knowing  the  same  to  be  unlawfully 
come  by,  shall,  on  conviction  thereof  before  a  jus- 
tice of  the  peace,  be  liable,  for  every  first,  second, 
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or  subsequent  offence  of  receiving,  to  the  same 
forfeiture  and  punishment  to  which  a  person  guilty 
of  a  first,  second,  or  subsequent  offence  of  stealing 
or  taking  such  property  is  by  this  act  made  liable. 
Pnncipaisin      XCVIII.    In  caso  of  evory  felony  punishable  » 

Defp-ee  «nd  Under  this  act,  every  principal  in  the  second  degree, 
and  every  accessory  before  the  fact,  shall  be  punish- 
able in  the  same  manner  as  the  principal  in  the 
first  degree  is  by  this  act  punishable ; — and  every 
accessory  after  the  fact  to  any  felony  punishable 
under  this  act  (except  only  a  receiver  of  stolen 
property)  shaU,  on  conviction,  be  liable,  at  the 
discretion  of  the  Court,  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confine- 
ment ; — ^and  every  person  who  shall  aid,  abet,  coun- 
sel, or  procure  the  commission  of  any  misdemeanor  / 
punishable  under  this  act,  shall  be  liable  to  be  in-  ^ 
dieted  and  punished  as  a  principal  offender, 
ofcil**"*"  XCIX.  Whosoever  shall  aid,  abet,  counsel,  or 
punithabie     procure  the  commission  of  any  offence  which  is  by 

on  hammary   *^  •'  •' 

Ck>Dviction.  this  act  punishable  on  summary  conviction,  either 
for  every  time  of  its  commission,  or  for  the  first 
and  second  time  only,  or  for  the  first  time  only, 
shall,  on  conviction  before  a  justice  of  the  peace, 
be  liable,  for  every  first,  second,  or  subsequent  of- 
fence of  aiding,  abetting,  counselling,  or  procuring, 
to  the  same  forfeiture  and  punishment  to  which  a 
person   guilty  of  a  first,   second,   or   subsequent  « 

offence  as  a  principal  offender  is  by  this  act  made 
liable. 

Restitution  of  Stolen  Property. 

The  Owner       C.  If  any  pcrsou  guilty  of  any  such  felony  or 
eating  Thief  misdemeanor  as  is  mentioned  in  this  act,  in  steal- 
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ing,  taking,  obtaining,  extorting,  embezzling,  con-  or  Receiver 
verting,  or  disposing  of,  or  in  knowingly  receiving,  tion,  to  have 
any  chattel,  monej,  valuable  securitj,  or  other 
property  whatsoever,  shall  be  indicted  for  such 
offence,  by  or  on  the  behalf  of  the  owner  of  the 
property,  or  his  executor  or  administrator,  and 
convicted  thereof,  in  such  case  the  property  shall 
be  restored  to  the  owner  or  his  representative; 
and  in  every  case  in  this  section  aforesaid  the 
Court  before  whom  any  person  shall  be  tried  for 
any  such  felony  or  misdemeanor  shall  have  power 
to  award  from  time  to  time  writs  of  restitution  for 
the  said  property,  or  to  order  the  restitution  thereof 
in  a  summary  manner :  provided,  that  if  it  shall 
appear  before  any  award  or  order  made  that  any 
valuable  security  shall  have  been  bona  fide  paid 
or  discharged  by  some  person  or  body  corporate 
liable  to  the  payment  thereof,  or  being  a  negotiable 
instrument  shall  have  been  bona  fide  taken  or  re- 
ceived by  transfer  or  delivery,  by  some  person  or 
body  corporate,  for  a  just  and  valuable  considera- 
tion, without  any  notice  or  without  any  reasonable 
cause  to  suspect  that  the  same  had  by  any  felony 
or  misdemeanor  been  stolen,  taken,  obtained,  ex- 
torted, embezzled,  converted,  or  disposed  of,  in 
such  case  the  Court  shall  not  award  or  order  the 
restitution  of  such  security  :  provided  also,  that 
nothing  in  this  section  contained  shall  apply  to 
the  case  of  any  prosecution  of  any  trustee,  banker, 
merchant,  attorney,  factor,  broker,  or  other  agent 
intrusted  with  the  possession  of  goods  or  documents 
of  title  to  goods  for  any  misdemeanor  against  this 
act. 

CI.  Whosoever  shall  corruptly  take  any  money  Taking  a 
or  reward,  directly  or  indirectly,  under  pretence  helping  to' 
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■t^«n  or  upon  account  of  helping  any  person  to  any 

chattel,  money,  valuable  security,  or  other  property 
whatsoever  which  shall  by  any  felony  or  misde* 
meaner  have  been  stolen,  taken,  obtained,  extorted, 
embezzled,  converted,  or  disposed  of,  as  in  this 
act  before  mentioned,  shall  (unless  he  shaU  have 
used  all  due  diligence  to  cause  the  offender  to  be 
brought  to  trial  for  the  same)  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  Court,  to  be  kept  in  penal  servi- 
tude for  any  term  not  exceeding  seven  years  and 
not  less  than  three  years, — or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confine* 
ment,  and,  if  a  male  under  the  age  of  eighteen 
years,"  with  or  without  whipping. 
Advertisine  CII.  Whosocver  shall  publicly  advertise  a  re- 
the  Return"  Ward  for  the  return  of  any  property  whatsoever 
Pro^^,  Ac.  which  shall  have  been  stolen  or  lost,  and  shall  in 
such  advertisement  use  any  words  purporting  that 
no  questions  will  be  asked,  or  shall  make  use  of 
any  words  in  any  public  advertisement  purporting 
that  a  reward  will  be  given  or  paid  for  any  pro- 
perty which  shall  have  been  stolen  or  lost,  without 
seizing  or  making  any  inquiry  after  the  person 
producing  such  property,  or  shall  promise  or  offer 
in  any  such  public  advertisement  to  return  to  any 
pawnbroker  or  other  person  who  may  have  bought 
or  advanced  money  by  way  of  loan  upon  any  pro- 
perty stolen  or  lost  the  money  so  paid  or  advanced, 
or  any  other  sum  of  money  or  reward  for  the  re- 
turn of  such  property,  or  shall  print  or  publish 
any  such  advertisement,  shall  forfeit  the  sum  of 
fifty  pounds  for  every  such  offence  to  any  person 
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who  will  sue  for  the  same  bj  action  of  debt,  to  be 
recovered,  with  full  costs  of  suit. 


Apprehension  of  Offenders. 

cm.  Any  person  found  committing  anj  offence  Apprehen- 
punishable  either  upon  indictment  or  upon  sum-  offenders, 
mary  conviction,  by  virtue  of  this  act,  except  only 
the  offence  of  angling  in  the  daytime,  may  be  im- 
mediately apprehended  without  a  warrant  by  any 
person,  and  forthwith  taken,  together  with  such 
property,  if  any,  before  some  neighbouring  justice 
of  the  peace,  to  be  dealt  with  according  to  law  ; 
and  if  any  credible  witness  shall  prove  upon  oath 
before  a  justice  of  the  peace  a  reasonable  cause  to 
suspect  that  any  person  has  in  his  possession  or 
on  his  premises  any  property  whatsoever  on  or 
with  respect  to  which  any  offence,  punishable  either 
upon  indictment  or  upon  summary  conviction  by 
virtue  of  this  act,  shall  have  been  committed,  the 
justice  may  grant  a  warrant  to  search  for  such 
property  as  in  the  case  of  stolen  goods ;  and  any 
person  to  whom  any  property  shall  be  offered  to 
be  sold,  pawned,  or  delivered,  if  he  shall  have  rea- 
sonable cause  to  suspect  that  any  such  offence  has 
been  committed  on  or  with  respect  to  such  pro- 
perty, is  hereby  authorised,  and,  if  in  his  power,  is 
required  to  apprehend  and  forthwith  to  take  before 
a  justice  of  the  peace  the  party  offering  the  same, 
together  with  such  property,  to  be  dealt  with  ac- 
cording to  law. 

CIV'  Any  constable  or  peace  officer  may  take  Apprehen. 
into  custody,  without  warrant,  any  person  whom  Perwn* 
he   shall  find  lying  or  loitering  in  any  highway,  Niihi"*  ^ 
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suspected  jard,  OF  Other  place,  during  the  night,  and  whom 
***"^*  he  shall  have  good  cause  to  suspect  of  having 
committed,  or  being  about  to  commit,  any  felon j 
against  this  act,  and  shall  take  such  person,  as 
soon  as  reasonably  may  be,  before  a  justice  of  the 
peace,  to  be  dealt  with  according  to  law. 


Summary  ConTictioiis. 

Compelling  CV.  Where  any  person  shall  be  charged  on  the 
^J^Sr"'  ^^^^  o^  *  credible  witness  before  any  justice  of  the 
n^isbBbie  peace  with  any  offence  punishable  on  summary 
ConTteUon^  conviction  under  this  act,  the  justice  may  summon 
the  person  charged  to  appear  at  a  time  and  place 
to  be  named  in  such  summons,  and  if  he  shall  not 
appear  accordingly,  then  (upon  proof  of  the  due 
service  of  the  summons  upon  such  person,  by  deli- 
vering the  same  to  him  personally,  or  by  leaving 
the  same  at  his  usual  place  of  abode)  the  justice 
may  either  proceed  to  hear  and  determine  the  case 
ex  parte,  or  issue  his  warrant  for  apprehending 
such  person,  and  bringing  him  before  himself  or 
some  other  justice  of  the  peace ;  or  the  justice  be- 
fore whom  the  charge  shall  be  made  may  (if  he 
shall  so  think  fit),  without  any  previous  summons 
(unless  where  otherwise  specially  directed),  issue 
such  warrant,  and  the  justice  before  whom  the 
person  charged  shall  appear  or  be  brought  shall 
proceed  to  hear  and  determine  the  case. 
Application  CVI.  Every  sum  of  money  which  shall  be  for- 
feited on  any  summary  conviction  for  the  value  of 
any  property  stolen  or  taken,  or  for  the  amount  of 
any  injury  done  (such  value  or  amount  to  be  as- 
sessed in  each  case  by  the  convicting  justice),  shall 


Kppi 

of  renalUef. 
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be  paid  to  the  partj  aggrieved,  except  where  he 
is  unknown,  and  in  that  case  such  sum  shall  bo 
applied  in  the  same  manner  as  a  penalty ;  and  everj 
sum  which  shall  be  imposed  as  a  penalty  by  any 
justice  of  the  peace,  whether  in  addition  to  such 
value  or  amount  or  otherwise,  shall  be  paid  and 
applied  in  the  same  manner  as  other  penalties  re- 
coverable before  justices  of  the  peace  are  to  be 
paid  and  applied  in  cases  where  the  statute  im- 
posing the  same  contains  no  direction  for  the  pay- 
ment thereof  to  any  person  :  provided,  that  where 
several  persons  shall  join  in  the  commission  of  the 
same  offence,  and  shall  upon  conviction  thereof 
each  be  adjudged  to  forfeit  a  sum  equivalent  to  the 
value  of  the  property  or  to  the  amount  of  the  in- 
jury, in  every  such  case  no  further  sum  shall  be 
paid  to  the  party  aggrieved  than  such  value  or 
amount ;  and  the  remaining  sum  or  sums  forfeited 
shall  be  applied  in  the  same  manner  as  any  penalty 
imposed  by  a  justice  of  the  peace  is  herein-before 
directed  to  be  applied. 

CVII.  In  every  case  of  a  summary  conviction  Committal 
under  this  act,  where  the  sum  which  shall  be  for-  summaniy 
felted  for  the  value  of.  the  property  stolen  or  taken,  *^°"^'*^ 
or  for  the  amount  of  the  injury  done,  or  which 
shall  be  imposed  as  a  penalty  by  the  justice,  shall 
not  be  paid,  either  immediately  after  the  convic- 
tion, or  within  such  period  as  the  justice  shall  at 
the  time  of  the  conviction  appoint,  the  convicting 
justice  (unless  where  otherwise  specially  directed) 
may  commit  the  offender  to  the  common  gaol  or 
house  of  correction,  there  to  be  imprisoned  only, 
or  to  be  imprisoned  and  kept  to  hard  labour,  ac- 
cording to  the  discretion  of  the  justice,  for  any 
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term  not  exceeding  two  months,  where  the  amount 
of  the  sum  forfeited  or  of  the  penalty  imposed,  or 
of  both  (as  the  case  may  be),  together  with  the 
costs,  shall  not  exceed  five  pounds,  and  for  any 
term  not  exceeding  four  months,  where  the  amount, 
with  costs,  shall  not  exceed  ten  pounds,  and  for 
any  term  not  exceeding  six  months  in  any  other 
case,  the  commitment  to  be  determinable  in  each 
of  the  cases  aforesaid  upon  payment  of  the  amount 
and  costs. 

CYIII.  Where  any  person  shall  be  summarily 
convicted  before  a  justice  of  the  peace  of  any  of- 
fence against  this  act,  and  it  shall  be  a  first  con* 
viction,  the  justice  may,  if  he  shall  so  think  fit, 
discharge  the  offender  from  his  conviction,  upon 
his  making  such  satisfaction  to  the  party  aggrieved 
for  damages  and  costs,  or  either  of  them,  as  shall 
be  ascertained  by  the  justice. 

CIX.  In  case  any  person  convicted  of  any  of- 
aBartoorher  fcnco  punishablo    upou    Summary  conviction  by 

Proceeding!.   yjj.jyg  ^f  ^Jg  ^^^  gl^Jl  Jj^y^  p^^  ^^  gy^  adjudged 

to  be  paid,  together  with  costs,  under  such  convic- 
tion, or  shall  have  received  a  remission  thereof 
from  the  crown,  or  from  the  Lord  Lieutenant  or 
other  chief  governor  in  Ireland,  or  shall  have  suf- 
fered the  imprisonment  awarded  for  non-payment 
thereof,  or  the  imprisonment  adjudged  in  the  first 
instance,  or  shall  have  been  so  discharged  from 
his  conviction  by  any  justice  as  aforesaid,  in  every 
such  case  he  shall  be  released  from  all  further  or 
other  proceedings  for  the  same  cause. 
Appeal.  ex.  In  all  cases  where  the  sum  adjudged  to  be 

paid  on  any  summary  conviction  shall  exceed  five 
pounds,  or  the  imprisonment  adjudged  shall  ex- 
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ceed  one  month,  or  the  conviction  shall  take  place 
before  one  justice  onlj,  any  person  who  shall  think 
himself  aggrieved  bj  anj  such  conviction  may 
appeal  to  the  next  Court  of  general  or  quarter  ses* 
sions  which  shall  be  holden  not  less  than  twelve 
days  after  the  day  of  such  conviction  foi:  the  county 
or  place  wherein  the  cause  of  complaint  shall  have 
arisen;  provided,  that  such  person  shall  give  to 
the  complainant  a  notice  in  writing  of  such  appeal, 
and  of  the  cause  and  matter  thereof,  within  three 
days  after  such  conviction,  and  seven  clear  days 
at  the  least  before  such  sessions,  and  shall  also 
either  remain  in  custody  until  the  sessions,  or  shall 
enter  into  a  recognisance,  with  two  sufficient  sure- 
ties, before  a  justice  of  the  peace,  conditioned  per- 
sonaUy  to  appear  at  the  said  sessions  and  to  try 
such  appeal,  and  to  abide  the  judgment  of  the 
Court  thereupon,  and  to  pay  such  costs  as  shall  be 
by  the  Court  awarded ;  or  if  such  appeal  shall  be 
against  any  conviction,  whereby  only  a  penalty  or 
other  sum  of  money  shall  be  adjudged  to  be  paid, 
shall  deposit  with  the  clerk  of  the  convicting  jus- 
tice such  a  sum  of  money  as  such  justice  shall 
deem  to  be  sufficient  to  cover  the  sum  so  adjudged 
to  be  paid,  together  with  the  costs  of  the  convic- 
tion and  the  costs  of  the  appeal ;  and  upon  such 
notice  being  given,  and  such  recognisance  being 
entered  into,  or  such  deposit  being  made,  the  jus- 
tice before  whom  such  recognisance  shall  be  en- 
tered into,  or  such  deposit  shall  be  made,  shall 
liberate  such  person  if  in  custody ;  and  the  Court 
at  such  sessions  shall  hear  and  determine  the  mat- 
ter of  the  appeal,  and  shall  make  such  order  therein, 
with  or  without  costs  to  either  party,  as  to  the 
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Court  shall  seem  meet,  and  in  case  of  the  dismissal 
of  the  appeal  or  the  affirmance  of  the  conviction, 
shall  order  and  adjudge  the  offender  to  be  punished 
according  to  the  conviction,  and  to  paj  such  costs 
as  shall  be  awarded,  and  shall,  if  necessary,  issue 
process  for  enforcing  such  judgment ;  and  in  any 
case  where  after  any  such  deposit  shall  have  been 
made  as  aforesaid  the  conviction  shall  be  affirmed, 
the  Court  may  order  the  sum  thereby  adjudged  to 
be  paid,  together  with  the  costs  of  the  conviction 
and  the  costs  of  the  appeal,  to  be  paid  out  of  the 
money  deposited,  and  the  residue  thereof,  if  any, 
to  be  repaid  to  the  party  convicted  ;  and  in  any 
case  where  after  any  such  deposit  the  conviction 
shall  be  quashed,  the  Court  shall  order  the  money 
deposited  to  be  repaid  to  the  party  convicted ;  and 
in  every  case  where  any  conviction  shall  be  quashed 
on  appeal  as  aforesaid  the  clerk  of  the  peace  or 
other  proper  officer,  shall  forthwith  endorse  on  the 
conviction  a  memorandum  that  the  same  has  been  so 
quashed  ;  and  whenever  any  copy  or  certificate  of 
such  conviction  shall  be  made,  a  copy  of  such  memo- 
randum shall  be  added  thereto,  and  shall  be  suffi- 
cient evidence  that  the  conviction  has  been  quashed 
in  every  case  where  such  copy  or  certificate  would 
be  sufficient  evidence  of  such  conviction. 
Noc«r.  CXI.  No  such  conviction,  or  adjudication  made 

on  appeal  therefrom,  shall  be  quashed  for  want  of 
form,  or  be  removed  by  certiorari  into  any  of  her 
Majesty's  superior  courts  of  record  ;  and  no  war- 
rant of  commitment  shall  be  held  void  by  reason 
of  any  defect  therein,  provided  it  be  therein  alleged 
that  the  party  has  been  convicted,  and  there  be  a 
good  and  valid  conviction  to  sustain  the  same. 


^ 


Venue,  SfC.  in  actions  for  anything  under  this  Act  333 

CXn.  Every  justice  of  the  peace  before  whom  cooTicUon 
anj  person  shall  be  convicted  of  any  offence  against  tumed^o 
this  act  shall  transmit  the  conviction  to  the  next  seMknu!^*^ 
court  of  general  or  quarter  sessions  which  shall  be 
holden  for  the  county  or  place  wherein  the  offence 
shall  have  been  committed,  there  to  be  kept  by 
the  proper  officer  among  the  records  of  the  court ; 
and  upon  any  information  against  any  person  for 
a  subsequent  offence,  a  copy  of  such  conviction, 
certified  by  the  proper  of&cer  of  the  court,  or 
proved  to  be  a  true  copy,  shall  be  sufficient  evi- 
dence to  prove  a  conviction  for  the  former  offence, 
and  the  conviction  shall  be  presumed  to  have  been 
unappealed  against  until  the  contrary  be  shown. 

CXIII.  AU  actions  and  prosecutions  to  be  com-  venue.  &c. 
menced  against  any  person  for  anythmg  done  in  for  any 
pursuance  of  this  act  shall  be  laid  and  tried  in  the  under  tb?f 
county  where  the  fact  was  committed,  and  shall 
be  commenced  within  six  months  after  the  fact 
committed,  and  not  otherwise ;  and  notice  in 
writing  of  such  action  and  of  the  cause  thereof 
shall  be  given  to  the  defendant  one  month  at  least 
before  the  commencement  of  the  action;  and  in 
any  such  action  the  defendant  may  plead  the 
general  issue,  and  give  this  act  and  the  special 
matter  in  evidence,  at  any  trial  to  be  had  there- 
upon ;  and  no  plaintiff  shall  recover  in  any  such 
action  if  tender  of  sufficient  amends  shall  have 
been  made  before  such  action  brought,  or  if  a  suf- 
ficient sum  of  money  shall  have  been  paid  into 
court  after  such  action  brought,  by  or  on  behalf  of 
the  defendant ;  and  if  a  verdict  shall  pass  for  the 
defendant,  or  the  plaintiff  shall  become  nonsuit,  or 
discontinue  any  such  action  after  issue  joined,  or 
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if,  upon  demurrer  or  otherwise,  judgment  shall  be 
given  against  the  plaintiff,  the  defendant  shall  re- 
cover his  full  costs  as  between  attorney  and  client, 
and  have  the  like  remedy  for  the  same  as  any 
defendant  has  by  law  in  other  cases,  and  though  a 
verdict  shall  be  given  for  the  plaintiff  in  any  such 
action,  such  plaintiff  shall  not  have  costs  against 
the  defendant  unless  the  judge  before  whom  the 
trial  shall  be  shall  certify  his  approbation  of  the 
action. 

Other  Matters. 

CXIV.  If  any  person  shall  have  in  his  possession 
in  any  one  part  of  the  United  Kingdom  any  chattel, 
money,  valuable  security,  or  other  property  what- 
soever, which  he  shall  have  stolen  or  otherwise 
feloniously  taken  in  any  other  part  of  the  United 
Kingdom,  he  may  be  dealt  with,  indicted,  tried, 
and  punished  for  larceny  or  theft  in  that  part  of 
the  United  Kingdom  where  he  shall  so  have  such 
property,  in  the  same  manner  as  if  he  had  actually 
stolen  or  taken  it  in  that  part ;  and  if  any  person 
in  any  one  part  of  the  United  Kingdom  shall  re- 
ceive or  have  any  chattel,  money,  valuable  security, 
or  other  property  whatsoever  which  shall  have 
been  stolen  or  otherwise  feloniously  taken  in  any 
other  part  of  the  United  Kingdom,  such  person 
knowing  such  property  to  have  been  stolen  or 
otherwise  feloniously  taken,  he  may  be  dealt  with, 
indicted,  tried,  and  punished  for  such  offence  in 
that  part  of  the  United  Kingdom  where  he  shall 
so  receive  or  have  such  property,  in  the  same 
manner  as  if  it  had  been  originally  stolen  or  taken 
in  that  part. 
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CXV.  All  indictable  oifences  mentioned  in  this  offences 
Act  which  shall  be  committed  within  the  jnrisdic-  jurisdiction 
tion  of  the  Admiralty  of  England  or  Ireland  shall  mirJty. 
be  deemed  to  be  offences  of  the  same  nature,  and 
liable  to  the  same  punishments,  as  if  they  had 
been  committed  upon  the  land  in  England  or  Ire- 
land, and  may  be  dealt  with,  inquired  of,  tried,  and 
determined  in  any  county  or  place  in  which  the 
offender  shall  be  apprehended  or  be  in  custody; 
and  in  any  indictment  for  any  such  offence  or  for 
being  an  accessory  to  any  such  offence  the  venue 
in  the  margin  shall  be  the  same  as  if  the  offence 
had  been  committed  in  such  county  or  place,  and 
the  offence  itself  shall  be  averred  to  have  been 
committed  ''on  the  high  seas;"  provided,  that 
nothing  herein  contained  shall  alter  or  affect  any 
of  the  laws  relating  to  the  government  of  her 
Majesty's  land  or  naval  forces. 

CXYI.  In  any  indictment  for  any  offence  pu-  Form  or 
nishable  under  this  Act,  and  committed  after  arorasubie- 
previous  conviction  or  convictions  for  any  felony,  ^£nce. 
misdemeanor,  or  offence  or  offences  punishable 
upon  summary  conviction,  it  shall  be  sufficient, 
after  charging  the  subsequent  offence,  to  state  that 
the  offender  was  at  a  certain  time  and  place  or  at 
certain  times  and  places  convicted  of  felony,  or  of 
an  indictable  misdemeanor,  or  of  an  offence  or 
offences  punishable  upon  summary  conviction  (as 
the  case  may  be),  without  otherwise  describing  the 
previous  felony,  misdemeanor,  offence  or  offences ; 
and  a  certificate  containing  the  substance  and  effect 
only  (omitting  the  formal  part)  of  the  indictment 
and  conviction  for  the  previous  felony  or  misde- 
meanor, or  a  copy  of  any  such  summary  conviction, 
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purporting  to  be  signed  by  the  clerk  of  the  Court 
or  other  officer  having  the  custody  of  the  records 
of  the  Court,  where  the  offender  was  first  con- 
victed, or  to  which  such  summary  conviction  shall 
have  been  returned,  or  by  the  deputy  of  such  derk 
or  officer,  (for  which  certificate  or  copy  a  fee  of 
five  shillings  and  no  more  shall  be  demanded  or 
taken,)  shall,  upon  proof  of  the  identity  of  the 
person  of  the  offender,  be  sufficient  evidence  of 
such  conviction,  without  proof  of  the  signature  or 
official  character  of  the  person  appearing  to  have 
signed  the  same;  and  the  proceedings  upon  any 
indictment  for  committing  any  offence  after  a 
previous  conviction  or  convictions  shall  be  as 
follows ;  (that  is  to  say,)  the  offender  shall,  in  the 
first  instance,  be  arraigned  upon  so  much  only  of 
the  indictment  as  charges  the  subsequent  offence, 
and  if  he  plead  not  guilty,  or  if  the  Court  order  a 
plea  of  not  guilty  to  be  entered  on  his  behalf,  the 
jury  shall  be  charged,  in  the  first  instance,  to  in- 
quire concerning  such  subsequent  offence  only; 
and  if  they  find  him  guilty,  or  if  on  arraignment 
he  plead  guilty,  he  shall  then,  and  not  before,  be 
asked  whether  he  had  been  previously  convicted 
as  alleged  in  the  indictment,  and  if  he  answer  that 
he  had  been  so  previously  convicted,  the  Court  may 
proceed  to  sentence  him  accordingly,  but  if  he 
deny  that  he  had  been  so  previously  convicted,  or 
stand  mute  of  malice,  or  will  not  answer  directly 
to  such  question,  the  jury  shall  then  be  charged  to 
inquire  concerning  such  previous  conviction  or 
convictions,  and  in  such  case  it  shall  not  be  neces- 
sary to  swear  the  jury  again,  but  the  oath  already 
taken  by  them  shall  for  all  purposes  be  deemed  to 
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extend  to  such  last-mentioned  inquiry :  Provided, 
that  if  upon  the  trial  of  any  person  for  any  such 
subsequent  offence  such  person  shall  give  evidence 
of  his  good  character,  it  shall  be  lawful  for  the 
prosecutor,  in  answer  thereto,  to  give  evidence  of 
the  conviction  of  such  person  for  the  previous 
offence  or  offences  before  such  verdict  of  guilty 
shall  be  returned,  and  the  jury  shall  inquire  con- 
cerning such  previous  conviction  or  convictions  at 
the  same  time  that  they  inquire  concerning  such 
subsequent  offence. 

CXVII.  Whenever  any  person  shall  be  convicted  Fine,  and 
of  any  indictable  misdemeanor  punishable  under  th«  PeMe!' 
this  Act,  the  Court  may,  if  it  shall  think  fit,  in 
addition  to  or  in  lieu  of  any  of  the  punishments  by 
this  Act  authorised,  fine  the  offender,  and  require 
him  to  enter  into  his  own  recognisances  and  to 
find  sureties,  both  or  either,  for  keeping  the  peace 
and  being  of  good  behaviour ;  and  in  case  of  any 
felony  punishable  under  this  Act  the  Court  may, 
if  it  shall  think  fit,  require  the  offender  to  enter 
into  his  own  recognisances,  and  to  find  sureties, 
both  or  either,  for  keeping  the  peace,  in  addition 
to  any  punishment  by  this  Act  authorised :  Pro- 
vided that  no  person  shall  be  imprisoned  under 
this  clause  for  not  finding  sureties  for  any  period 
exceeding  one  year. 

CXYHL  Whenever  imprisonment^  with  or  with*  Hud 
out  hard  labour,  may  be  awarded  for  any  indictable       ^' 
offence  under  this  Act,  the  Court  may  sentence  the 
offender  to  be  imprisoned,  or  to  be  imprisoned  and 
kept  to  hard  labour,  in  the  common  gaol  or  house 
of  correction. 

CXIX  Whenever  solitary  confinement  may  be  souury 
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Confinement  awarded  for  any  indictable  offence  under  this  Act, 
ping.  ^^^  the  Court  may  direct  the  offender  to  be  kept  in 
solitary  confinement  for  any  portion  or  portions  of 
his  imprisonment,  or  of  his  imprisonment  with 
hard  labour,  not  exceeding  one  month  at  any  one 
time,  and  not  exceeding  three  months  in  any  one 
year;  and  whenever  whipping  may  be  awarded 
for  any  indictable  offence  under  this  Act,  the 
Court  may  sentence  the  offender  to  be  once  pri- 
vately whipped,  and  the  number  of  strokes  and  the 
instrument  with  which  they  shall  be  inflicted  shall 
be  specified  by  the  Court  in  the  sentence. 
Summary  CXX.  Evory  offonco  hereby  made  punishable  on 

Proceeding!,  gummary  conviction  may  be  prosecuted  in  England 
in  the  manner  directed  by  the  Act  of  the  session 
holden  in  the  eleventh  and  twelfth  years  of  Queen 
Victoria,  chapter  forty-three,  so  far  as  no  provision 
is  hereby  made  for  any  matter  or  thing  which  may 
be  required  to  be  done  in  the  course  of  such  pro- 
secution; and  may  be  prosecuted  in  Ireland  before 
two  or  more  justices  of  the  peace,  or  one  metro- 
politan or  stipendiary  magistrate,  in  the  manner 
directed  by  the  Act  of  the  session  holden  in  the 
fourteenth  and  fifteenth  years  of  Queen  Victoria, 
chapter  ninety-three,  or  in  such  other  manner  as 
may  be  directed  by  any  Act  that  may  be  passed 
for  like  purposes ;  and  all  provisions  contained  in 
the  said  Acts  shall  be  applicable  to  such  prosecu- 
tions in  the  same  manner  as  if  they  were  incor- 
porated in  this  Act :  Provided,  that  nothing  in 
this  Act  contained  shall  in  any  manner  alter  or 
affect  any  enactment  relating  to  procedure  in  the 
case  of  any  offence  punishable  on  summary  con- 
viction within  the  City  of  London  or  the  metro- 
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politan  police  district^  or  the  recovery  or  application 
of  any  penalty  or  forfeiture  for  any  such  offence. 

CXXL  The  Court  before  which  any  indictable  cottiofuie 
misdemeanor  against  this  Act  shall  be  prosecuted  ^"'■•~****"* 
or  tried  may  allow  the  costs  of  the  prosecution  in 
the  same  manner  as  in  cases  of  felony ;  and  every 
order  for  the  payment  of  such  costs  shall  be  made 
out,  and  the  sum  of  money  mentioned  therein  paid 
and  repaid,  upon  the  same  terms  and  in  the  same 
manner  in  all  respects  as  in  cases  of  felony. 

CXXII.  Nothing  in  this  Act  contained  shall  ^^^^^^ 

extend  to  Scotland,  except  as  herein-before  other-  s«>ti«nd. 

wise  expressly  provided. 

CXXTTL  This  Act  shall  commence  and  take  commence- 
ment of  Act. 

effect  on  the  first  day  of  November  one  thousand 
eight  hundred  and  sixty-one. 


qS 
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PART   I. 

♦— 

SECT.  ni.    MALICIOUS  INJURIES. 


Stat  24  jr  25  Vict  c.  37. 

An  Act  to  consolidate  and  amend  the  Statute  Lau) 
of  England  and  Ireland  relating  to  Malicious 
injuries  to  Property.  [6/A  Aug.  1861.] 

To  BwtWtny  b J  llrOf  p.  344. 

S^t^firttoa  Church  or  ChaptH^  p.  344. 

SeUmgfire  to  a  Home,  ong  Peraon  hemg  tktrem,  p.  345. 

SBtAigFiretoaHoim,Oyt'hoim,Manuf<k:tor!f,FarmBtad' 

img,  ^.  p.  347. 
Setting  firt  to  a  Bmhoaif  Station,  p.  352. 
StUmgfire  to  an^piAUc  BwUmg,  p.  353. 
Setting  fire  io  other  BvOdmgtj'p,  353. 
SeUmgfire  to  Goods  m  a  BuOiUng,  theeeUmgfire  to  which  ia 

Fdong,  p.  354. 
Atteu^ttHg  to  eetfi^  to  BuOdrnge,  p.  354. 

To  Bnlldlnips  b  J  Bxploslvo  Babotaaees,  p.  355. 

Dettrogmg  or  damagmg  a  Houee  toith  GunpowdeTf  angpenon 

being  werein,  pi  355. 
Attempthig  to  deetrog  BuUdingt  with  Chmpowderf  p.  356. 

To  BnlMtngo  bj  Blotero*  p.  357. 

Biotere  demoHshing  a  Church,  Building,  fc  p.  357. 
Biotera  injuring  a  Church,  Building,  Afachinerg,  fc  p.  360. 

To  Bnlldinffo  by  TenaatOv  p.  361. 

Tenamte  maUdondg  injuring  their  Houaetf  ^  p.  361. 

To  KOBnflMtaroo,  Maoblnoiyt  4io.  p.  362. 

Deatrogmg  Gooda  m  prooeaa  qf  Manufacture,  Machinarg, 

fe,  p.  362. 
Deairoging  Machinea,  fined  or  mo/poiile,  p.  365. 

Q3 
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To  Conif  Trees*  Vegretable  VrodaottonSf  p.  367. 

Setting  fire  to  Crops  of  Com,  ^.  p.  S67. 

Setting  fire  to  Stacks  of  Com,  fc.  pi  369. 

Attempting  to  set  fire  to  Crops  or  Stacks,  p»  371. 

Destroying  Bop-iinds,  p.  371. 

Damaging  Trees,  Shnis,  ^.  m  a  Pleasure  Grmmd,  p.  372. 

Damaging  them,  growing  elsewhere,  p.  374. 

Damaging  them  to  amount  of  Is.,  wheresoever  growing,'-^ 

second  offence,^  third  offence^  p.  374. 
Destroying  Fruit,  ^.ina  Garden, — seoondojfenee,'p,  375. 
Destroying  Vegetable  Productions  not  growing  in  Gtardens, 

p.  376. 

To  Feneesv  p<  377. 

Damaging  Fence,  WaU,  SUU  or  Gate,  p.  377. 

To  Mlaesv  p.  378. 

Setting  fire  to  a  Coal  Mine,  p.  378. 

Attempting  to  set  fire  to  a  Mine,  p.  379. 

Conveying  Wai/er  tnto  a  Mine,  obstructing  the  Shaft,  fc.  p.  379. 

Damaging  Steam  Engines,  Staiths,  ^.  m  Mines,  p.  379. 

Te  8ea  Banks*  Blven*  Canals*  Fonda*  p.  884. 

Destroying  Sea  Bank,  or  WaU  on  Canal,  p.  384. 

Removing  pHes  of  Sea  Batik,  ^.  or  damaging  River  or 

Canal,  p.  386. 
Breaking  down  the  Dam  qfa  Fish  or  Mill  Pond,  p.  388. 

To  Brtdffeo,  Tnmiilke  Ckites*  Ao»  p.  391. 

Damaging  a  Public  Bridge,  p.  391. 

Destroying  a  Turnpike  Gate,  Toll  House,  fc  p.  392. 

To  Railways*  Telegraiihs*  4Us.  p.  393. 

Placing  Wood,  ^,ona  Railway,  with  Intent,  ^  p.  393. 
Obstructing  Carriages,  4^  on  Railways,  p.  394. 
Damaging  Telegraphs,  p.  394. 
Attempt  to  tn;tire  Telegraphs,  p.  395. 

To  ^V^orks  of  Alt*  p.  396. 

Damaging  Works  qf  Art  m  Museums,  Chmrches,  or  PubUc 
Places,  p.  396. 

To  Cattle  and  otlier  ^»*i«»*i«,  pc  398. 

Killing  or  maiming  Cattle,  p.  398. 
Killing  or  maiming  other  Animals,  p.  400. 

To  Bbips*  p.  401. 

Setting fireto,  or  destroying  a  S^p,  p.  401. 
Setting  fire  to  or  destroying  U,  to  prefudioe  Ae  Owner  or 
Underwriters,  p.  402. 
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Attempting  to  tetjbre  to  a  SAtjp,  p.  404 

Placing  Gunpowder  near  a  Skip,  toith  thteni,  ifc.  pu  405. 

Damaging  SkipSj  othertoiae  Uian  by  Fire^  p.  405. 

ExhibUmg  False  Signalt,  ^  p.  406. 

Removing  Buoys  or  other  Sea  MarkSj  p.  407. 

Destroying  Wrecks^  or  Articles  belonging  thereto,  p.  408. 

betters  ttireatenlnir  to  bum  or  destroy,  p.  409. 

Sending  Letters  threatening  to  bum  or  destroy  BuUdingSf 
ShipSf  ^.  p.  409. 

Z^Jnries  not  lierolnboforo  iiientloned«  p.  410. 

If  the  It^ury  eaooeed  52.,  p.  410. 

Offender  may  be  Committed  or  Fined — Exceptions,  p.  411. 

The  preceding  Section  to  extend  to  Trees,  p.  412. 

Making   or   liaYliig   Oanpowdor   to   oonmilt    Of* 
fenoeSf  p.  412. 

Making  or  having  Gwipotoder,  fc,,  to  commit  Felony  under 

this  Act,  ^  4^2. 
Wearant  to  sear^for  Qunpowder,  ^  p.  413. 

Otiier  aSatterSf  p.  414. 

Principals  in  Second  Degree,  and  Accessories,  p.  414. 
ApprAension  of  Persons  loitering  at  Night,  and  suspected  qf 

Felony  against  this  Act,  p.  414. 
MaUoe  against  Otoner  unnecessary,  p.  414. 
This  Act  to  triply  to  Persons  in  Possession  qf  the  Property 

injured,  p.  415. 
Intent  to  injure  particular  Persons  need  not  be  stated  in  /n- 

dictment,  p.  415. 
Persons  in  the  Act  of  committing  Offence  may  be  appre- 
hended without  Warrant,  p.  415. 
Summary  Convictions : — 

Apprehending  Offenders,  p.  415. 

Abettors,  p.  416. 

Application  of  Penalties^' Proviso  when  the  Offence  is 

by  several,  p.  416. 
ff  Defendant  do  not  pay,  Committal,  p.  417. 
Offender  may  be  dischcarged  m  certain  Cases,  p.  418. 
Conviction  a  Bar  to  other  Proceeding,  p.  418. 
Appeal,  p.  418. 
No  Certiorari,  ^.  p.  420. 

Convictions  to  be  returned  to  Quarter  Sessions,  p.  421. 
Venue,  fc,  m  Actions  against  Persons  acting  under  this  Act, 

p.  421. 
Offences  within  the  Jurisdiction  qfthe  Admiralty,  p.  422. 

Q  4 
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Fine  and  Suntiet/or  the  Peace,  p.  422. 

Hard  Labour^  p.  423. 

SoUtofy  Confinement  and  Wh^opmg,  p.  423. 

Summcuy  Proceedingey  how,  p.  423. 

Cottt  of  ProeeaUion,  p.  424. 

Act  not  to  extend  to  Scotkmd,  p.  424. 

Commenoement  of  Act,  p.  424. 


Whebeas  it  is  expedient  to  consolidate  and  amend 
the  statute  law  of  England  and  Ireland  relating 
to  malicious  injuries  to  properly :  Be  it  enacted 
bj  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Par- 
liament assembled,  and  by  the  authority  of  the 
same,  as  follows : 

To  Buildings  by  lire. 

Setting  fire  L  Whosoever  shall  unlawfully  and  maliciously 
or  c£n^^  ^^  fii^  to  any  church,  chapel,  meeting  house,  or 
other  place  of  divine  worship,  shall  be  guilty  of 
felony,  and  being  convicted  thereof,  shall  be  liable^ 
at  the  discretion  of  the  Courts  to  be  kept  in  penal 
servitude  for  life,  or  for  any  term  not  less  than 
three  years,— or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement,  and,  if 
a  male  under  the  age  of  sixteen  years,  with  or 
without  whipping. 

NOTB. 

)       The  jnnn  fior  oar  Ladj  the  Qaeen,  upon  their  otth 

to  wit  5  preeeot,  that  A.  B.,  on  the day  of ,  tn  the 

yew  of  our  LKvd  — — ,  onlawfiill/,  umMaoMly,  tod  fetoniooBty  did 
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aet  fin  to  the  parish  church  \^  ehurck^  chapd^  metting  koutt,  or 

other  fhoe  of  divme  worahip^'\  sittutte  in  the  parish  of ,  in 

the  coontj  of ,  against  the  form  of  the  statute  in  such  case 

made  and  provided,  and  against  the  peace  of  our  Ladj  the  Queen, 
her  crown  and  dignity. 

Evidmot, 
To  maintain  this  indictment,  it  must  be  proved-^ 

1.  That  the  defendant  set  fire  to  the  church  or  chapel  (a).  If  it 
be  proved  that  he  did  it  wilfnllj,  the  jury  may  fairly  presume  that 
he  did  it  maliciously. 

2.  That  the  church  or  chapel  is  situate  as  described  in  the  in- 
dictment And  if  it  be  a  chapel  for  the  religious  worship  of  Pro- 
testant Dissenters  or  Boman  Catholics,  perlwpe  it  may  be  deemed 
necessary  to  prove  that  it  was  registered  or  recorded,  as  required  by 
law ;  which  may  be  done  by  the  clerk  of  the  peace  producing  the 
book,  &c,  in  which  the  same  was  registered,  or  perhaps  by  an 
examined  copy  of  the  entry. 


11.  Wbosoeyer  shall  unlawfullj  and  maliciously  setting  nr*  to 
set  fire  to  anj  dwelling  house,  anj  person  being  Per«m  being 
therein,  shall  be  guilty  of  felony,  and  being  con- 
Ticted  thereof,  shall  be  liable,  at  the  discretion  of 
the  Courts  to  be  kept  in  penal  servitude  for  life, 
or  for  any  term  not  less  than  three  years, — or  to 
be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement,  and,  if  a  male  under 
the  age  of  sixteen  years,  with  or  without  whip- 
ping. 

NOTB. 

IndictiMiiU, 

■    )       The  jurors  for  our  LAdy  the  Queen,  upon  their  oath 
to  wit  5  present,  that  A.  B.,  on  the day  of ,  in  the 


(a)  SeepMl,  p.  848. 
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year  of  oar  Lord ,  unlawfolly,  malidonslj,  and  felonioiialy,  did 

set  fire  to  a  certain  dwelluig-hon«e  of  C.  D.,  in  the  parish  of         » 

in  the  coantj  of ^  one  £.  F.  being  then  in  the  said  dwelling- 

hoose :  against  the  form  of  the  statute  in  snch  case  made  and  pro- 
vided, and  against  the  peace  of  oar  Lady  the  Qaeen,  her  crown  and 
dignity. 

If  there  be  any  donbt  as  to  there  being  any  person  in  the  hooae 
at  the  time,  add  a  count  according  to  the  next  form ;  for,  otherwise, 
if  upon  the  above  indictment  you  failed  in  proring  £.  F.  to  hAve 
been  in  the  house,  the  defendant  could  not  be  found  guilty  of  setting 
fire  to  the  house  with  intent,  &c,  there  being  no  intent  to  injure  or 
defraud  hud  in  the  above  count  (a). 

Evidmee. 

To  maintain  this  indictment,  the  proaeeutor  must  prove— 

1.  The  setting  fire  to  the  house ;— that  it  was  a  dwelling-house, 
as  stated  in  the  indictment ; — and  the  situation  and  ownwship  of 
it  As  to  what  shall  be  deemed  a  dwelling-house,  see  under  the 
title  ^  Burglary,"  ante,  p.  244 ;  and  as  to  Uie  ownership,  see  also 
anUj  p.  247. 

2.  That  the  persra  mentioned  in  the  indictment  was  in  the  booae 
at  the  time.  Where  it  appeared  that  the  prisoner  set  fire  to  an  out- 
house adjoining  to  and  under  the  same  roof  with  the  dwelling-hoaae^ 
and  at  that  time  the  prosecutrix  was  in  the  dweUtng-hooae ;  the  fire 
afterwards  communicated  to  the  dwelling-house,  but  at  that  tinM 
the  prosecutrix  had  left  it :  Patteson,  J.,  held  that  the  capital  part 
of  the  charge  had  not  been  made  out,  as  the  prosecutrix  was  not  in 
the  dwellmg-house  at  the  time  the  fire  reached  it ;  and  as  then  was 
no  allegation  in  the  indictment  of  an  intent  to  mjure  any  one,  the 
prisoner  could  not  be  found  guilty  of  setting  fire  to  the  house  meraly 
(6).  So^  where  the  indictment  stated  that  the  prosecutor  and  hia 
wife  were  in  the  house  at  the  time,  but  there  was  no  satisfiKtory 
evidence  a£  that,  Wightman,  J.,  held  that  the  defendant  could  not 
on  that  mdictment  be  convicted  of  setting  fire  to  the  hoose  merely, 
as  there  was  no  aUegation  m  it  of  an  intent  to  injure  or  defraud  (c\ 
Whether  m  such  a  case,  upon  £ulure  of  proving  that  the  penoa 
mentjwied  m  the  indictment  was  in  the  house,  the  indietmentmav 
ST™!!^^*^  ^^  f  ***•  14  &  1 5  VicL  0, 100,  s.  1.  by  subsatuting 
tne  noose  at  the  Ume,  may  be  worthy  of  oonsideraUoo. 


(c)  B.  ▼.  Paiee,  1  Car.  ft  K.  71. 
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m.   Whosoever  shall  unlawfully  and  maliciously  setting  fire 

set  fire  to  any  house,  stable,  coach-house,  outhouse,  outhouM, ' 

warehouse,  office,  shop,  mill,  malthouse,  hop-oast,  Fann  Buiid-' 

bam,  storehouse,  granary,  hovel,  shed,  or  fold,  °*' 

or  to  any  farm  building,  or  to  any  building  or 

erection  used  in  fanning  land,  or  in  carrying  on 

any  trade  or  manufacture  or  any  branch  thereof, 

whether  the  same  shall  then  be  in  the  possession 

of  the  offender  or  in  the  possession  of  any  other 

person,  with  intent  thereby  to  injure  or  defraud 

any  person, — shall  be  guilty  of  felony,  and  being 

convicted  thereof,  shall  be  liable,  at  the  discretion 

of  the  Court,  to  be  kept  in  penal  servitude  for 

life,  or  for  any  term  not  less  than  three  years,— 

or  to  be  imprisoned  for  any  term  not  exceeding 

two  years,  with  or  without  hard  labour,  and  with 

or  without  solitary  confinement,   and,  if  a  male 

under  the  age  of  sixteen  years,  with  or  without 

whipping. 

Note. 

As  to  setting  fire  to  a  house,  oat-boose,  &o.  the  followiog  may  be 
the  form  of  the 

Indictmeia. 

\       The  joron  for  oar  Lsdj  the  Queen,  npon  their  oath 

to  wit.  \  present,  that  A  B.,  on  the day  of ,  in  the 

year  of  oar  L<»d ,  nnlawiully,  malicioosly,  and  feloniotisly  did 

set  fire  to  a  certain  dwelling-honse  ["  houtej  stable^  axich-house, 
ouiJumte^  tfforehotuey  office,  thop,  miUy  maU-lunue,  hop-ocut,  bam, 
gtorthioutej  granary^  hovel^  shed,  orjotd,  or  to  any /arm  Imldmg^  or 
at^  buildittg  or  erection  fued  in  f(»rming  kmd^  or  in  carrying  on  any 
trade  or  manufacture,  or  any  branch  thereof^  in  the  parish  dl 

f  in  the  county  of ,  in  the  possession  of  G.  D.  [^or  of  him 

the  said  A.  B.],  with  intent  thereby  then  to  injore  the  said  G.  D. 

[or  to  defiraod  a  certain  insaranoe  company  called "] :  against 

the  fonn  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  oor  Lady  the  Qneen,  her  crown  and  dignity. 


Evidence, 

To  «>ti"tAin  this  indictment,  the  proseontor  must  proTe-« 

Q  6 
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1.  A  Betting  fire  to  ike  boaae  m  qaeetioD  bj  the  defendsnt.  It 
IB  not  eaaentJal  to  the  o£fenoe  that  the  hooae  sbonld  be  burnt,  or 
destroyed  by  fire ;  it  ib  acoffident  if  the  puty  set  fire  to  it,  although 
the  fire  were  instantly  extingniehed.  Where,  upon  an  indictment 
for  this  offianoe,  it  appeared  that  the  wood  of  the  floor  had  been 
charred  in  a  trifling  way,  and  that  it  had  been  at  a  red  heat,  but 
not  in  a  bbue :  this  was  holden  to  be  a  sufficient  setting  flre  to  the 
house,  within  the  statute  (a).  So,  where  smoke  was  seen  to  issue 
from  the  thatch  of  an  out-house,  but  no  flame,  and  upon  eximining 
it,  a  ball  of  linen  was  found  in  it,  which  was  on  fire,  and  burnt 
through  00  one  side  of  it,  and  some  of  the  straw  was  burnt :  this 
was  holden  to  be  a  setting  fin  to  the  out-house,  within  the  meaning 
of  the  Act  (6).  But  where  it  appeared  that  a  lighted  iaggot  had 
been  placed  on  the  boarded  floor  of  a  room,  which  scorched  it  Uaeki 
but  did  not  bum  it :  Cresswell,  J.,  i^er  conferring  with  Pattesoa,  J^ 
said  they  were  of  opinion  that  this  was  not  a  setting  fin  to  the 
house,  because  the  floor  was  not  burnt ;  but  they  thought  that  it 
was  not  necessaxy,  in  order  to  bring  a  case  within  the  meaning  of 
the  Act,  that  the  wood  should  be  in  a  blase,  for  there  are  some 
species  of  wood  will  bum  and  entirely  ooosume  without  biasing  at 
sill  (c).  But  if  the  prosecutor  £ul  in  proving  an  actual  setting  fire 
to  the  house,  the  jury  may  find  the  defendant  guilty  of  an  attempt 
to  commit  it  ((Q,  which  wUl  subject  the  defendant  to  penal  serntude 
for  not  more  than  fourteen  yean  or  not  less  than  three,  or  imprisoo- 
ment  [with  or  without  hani  labour  and  solitaiy  confinement]  for 
not  more  than  two  years. 

2.  That  the  building  set  fire  to  was  that  mentioned  in  the  in- 
dictment The  word  *'  house"  in  the  statute  seemingly  means  a 
dwelling-house.  The  only  other  equivocal  expression  used  in  the 
section  is  "  out-house ;"  the  other  terms,  stable,  coach-houae,  ware- 
house, shop,  &&,  need  no  explanation.  What  is  an  out-house  in 
which  burglary  may  be  oomnutted,  has  been  fully  discussed  (e); 
and  what  is  an  ont-honse  within  the  curtilsge,  the  breaking  and 
entering  of  which,  and  stealing  therein,  is  punishable  by  the  Luce&y 
Act,  has  been  fully  described  (/).  Upon  an  indictment,  chaiging 
the  prisoner  in  one  count  with  setting  fire  to  a  house,  in  a  second 
with  settiog  fire  to  an  out-house,  it  appeared  in  evidence  that  the 
building  in  question  consisted  of  a  school-room,  separated  bum  the 
dwelling-hoose  of  the  schoohnaster  by  a  narrow  passage,  but  within 
the  same  curtilsge ;  the  tiled  roof  of  the  dwelling-house  also  reached 
across  the  passage  and  covered  a  part  of  the  school-room,  the  rert  of 
the  school-room  being  thatched :  the  judges  held  that  this  was 
properly  deeoribed  as  an  outhouse  (^).    Upon  an  indiotmant  for 


iti  i  ^•''^*^!  *  ^l'  *  ?•  *i  i^  "  *  W  Vict  c.  100.  a  9l 

(*>  A.   V.  SUMiom,    Ry.    ft    M.  (e)  Anti,  p.  146. 

***•  (/)  Amti,p.m. 

(c)  A.v.AiMMlI,Car.ftM.Ml.  {g)  &  t.  R'utfrr,  R.  ft  Ry*  S 
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Betting  fin  to  an  oot-faouM,  it  appeared  that  the  place  in  qnestian 
was  Btoate  in  an  enckaed  field,  at  the  distanoe  of  a  forloog  firom 
the  dwelling-hociae,  partly  boarded  and  enclosed,  and  partly  open  to 
the  field  for  beasts  to  shelter  in:  six  of  the  judges  held  this  to  be  an 
oat-honse  within  the  meaning  of  the  Act,  but  seven  were  of  a  ood- 
trarj  opinion,  and  the  prisonen  were  pardoned  (a).  So,  where  a 
building  seven  feet  high  had  four  walls  of  stone  without  mortar,  the 
roof  was  of  broom,  torf,  and  straw,  sod  was  supported  by  two  jaeoes 
of  timber ;  it  had  no  wmdow,  and  the  door  had  neither  lock  nor 
bdt ;  it  had  been  erected  by  the  proseentor  at  his  lime  works,  for 
his  workmen  to  take  their  meals  in ;  and  a  poor  person  engaged  on 
the  road,  and  having  no  house,  had,  to  the  prosecutor's  knowledge, 
but  without  his  permission,  slept  in  it  for  three  weeks  previously: 
Tindal,  C^.,  held  that  this  was  not  a  house  within  the  meaning  of 
the  Act,  for  the  man  who  slept  in  it  did  so  without  leave ;  nor  was 
it  an  out-houae  (6).  So,  where  the  building  appeared  to  be  more 
than  one  hundred  yards  distant  from  any  house,  and  a  much 
greater  distanoe  from  the  dwelling-houae  of  the  owner  and  occupier; 
it  was  fonnerly  a  kiln  or  oven  for  baking  bricks,  but  was  latterly 
used  for  keeping  a  cow :  Taunton,  J^  held  that  it  was  neither  a 
stable  nor  out-house  within  the  meaning  of  the  Act  (c).  So,  where 
the  building  appeared  to  be  a  kind  rf  cart-hovel,  consisting  of  a 
stubble  roof  supported  by  uprights,  situate  by  itself  in  a  field,  some 
distanoe  from  any  dwelling :  Vanghan,  B.,  was  of  opinion  that  it 
was  not  an  out-house  within  the  meaning  of  this  section,  and  in- 
tended to  reserve  the  point  for  the  opinion  of  the  judges,  but  the 
priitooer  was  acquitted  on  the  merits  (d).  But  a  pigstye,  in  an 
inclosed  yard  at  the  back  of  the  dwelling-hoose,  and  wiUiin  the 
cartilage,  has  been  deemed  such  an  out-house  (e).  Where  an  in- 
dictment for  setting  fire  to  a  building  described  it  in  diffnrent  counts 
as  a  "  warehouse,"  a  "  shop,"  an  "  office,"  a  "  shed,*'  and  a  **  building 
used  for  carrying  on  a  certain  trade,  that  is  to  say,  the  trade  of  a 
builder,"  it  appeared  that  the  prosecutor,  a  gentleman,  had  built 
several  houses  upon  his  own  freehold,  for  the  purpose  of  letting 
them ;  he  found  his  own  materials,  superintended  the  building,  &c. ; 
the  erection  in  question  was  of  wood,  with  a  slate  roof  and  glass 
windows,  caUed  the  "  workshop,"  in  which  the  seasoned  wood  was 
kept  and  worked  up,  and  it  was  also  a  place  of  deposit  for  the 
tools :  the  judges  of  the  criminal  appeal  court  seemed  to  think  that 
the  prosecutor  carried  on  the  trade  of  a  builder,  and  the  erection  in 
qnestiou  was  properly  described  as  a  building  used  for  carrying  on 
that  trade ;  but  they  were  clearly  of  opinion  that  it  was  a  shed,  within 
the  meaning  of  the  statute  on  the  subject  then  in  force  (/). 

(a)  B.  V.  EUiiom  tmd  Vima,  Rj.     5U. 
A 11. 38&  (^  it  V.  Parrd,  6  Car.  ft  P.  40X 

(6)  ii.  V.  MmglMd  et  at.  I  Car.  *        (e)  A.  t.  James,  1   Car.  ft   K. 


K.588.  «      >«• 

(c)  B.  V.  Bamtkkm,  6  Car.  ft  P.        (/)  B.  v.  dmo$,  90  Law  J.  108  m. 
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3.  The  Bitoation  and  ownenhip  of  ihe  house  as  stated  in  the 
indictment  This  is  proved  in  the  same  manner  as  in  burglary  (a). 
It  is  immaterial  whether  it  be  the  house  of  a  third  person,  or  of  the 
prisoner  himself,  except  with  reference  to  the  intent  with  which  the 
offence  was  committed.  Where  the  honse  was  in  some  connte  de- 
scribed as  the  dwelling-hoose  of  John  Feam,  and  in  others  as  the 
dwelling-hoose  of  the  prisoner;  and  it  appeared  that  Feam,  although 
he  lived  in  part  of  the  house,  and  let  the  other  rooma  to  the  prisooer 
and  other  lodgers,  had  some  time  before  taken  the  benefit  cf  the 
Insolyent  Act,  and  had  assigned  the  house  to  the  provisional  as- 
signee, but  that  assignee  had  neyer  taken  possession  of  it :  the 
judges  hdd  that  as  Feam  had  possession  of  tiie  house  (the  posses- 
sion of  his  tenants  being  his  posseesion),  it  was  properly  described 
in  the  indictment  as  his ;  and  if  not,  the  prisoner's  own  room,  to 
which  the  fire  was  confined,  might  be  described  as  his  house  (6). 
Where  a  £uiner,  named  Wright,  provided  a  cottage  for  one  of  his 
labonrefB,  named  Wallis,  in  part  of  his  wages,  and  being  dissatisfied 
with  him,  discharged  him,  but  allowed  him  to  remain  a  month 
longer  in  the  cottage,  that  he  might  have  time  to  procure  another 
dwelling ;  a  few  days  after  the  month  expired,  Wright  went  to  take 
poBsession,  when  Wallis's  wife  set  fire  to  the  cottage,  with  intent  to 
bum  it :  being  indicted  for  setting  fire  to  a  honse  in  the  posseesioii 
of  Wallis,  with  intent  to  injure  Wright,  the  judges  held  the  descrip- 
tion to  be  correct,  for  as  Wallis  had  not  actually  quitted  the  oottage, 
it  was  properly  described  as  being  in  his  possession  (c). 

4.  The  intent  vrith  which  the  offence  was  oonmiitted,  as  laid  in 
the  indictment  Where  the  prisoner  is  charged  with  setting  fire 
to  the  house  ef  a  third  person,  the  Tery  fact  of  his  having  vri&nUy 
done  so  is  strong  presumptive  evidence  that  he  did  it  nuJidonsly, 
and  with  intent  to  injure  the  owner  or  occupier.  Even  where  a  man 
set  fire  to  a  house  merely  for  the  purpose  of  obtaining  the  reward 
for  giving  the  first  infomiation  of  it  at  the  engine  station ;  and  the 
indictment  alleged  the  intent  to  be  to  injure  the  occupier,  this  was 
holden  to  be  correct,  for  it  was  the  natural  efiect  of  the  act  (d). 
Upon  an  indictment  for  setting  fire  to  a  cotton  mill,  with  intent  to 
injure  the  occupiers,  it  appeared  that  the  prisoner,  who  vras  a  wodc- 
man  in  the  employ  of  the  occupien,  had  confessed  that  he  had  set 
fire  to  it,  and  being  asked  **  how  he  came  to  do  it,"  he  said  "  he  did 
not  know,  except  that  the  Devil  put  it  into  his  head  f  the  wit- 
nesses for  the  prosecution  also  said  that  the  prisoner  vras  a  haimlesB 
inoffensive  man,  that  there  never  had  been  any  quarrel  between  him 
and  his  masters,  or  the  clerks,  and  that  they  were  not  awara  of  any 
motive  which  could  induce  him  to  do  the  act :  the  judges  held  that 
as  the  prisoner  had  set  fire  to  the  mill  wilfully,  he  must  be  deemed 
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to  have  intended  that  which  most  necessarily  be  the  ooiiseqnence  of 
his  act,  namely,  an  injnry  to  the  occapien  of  the  mill ;  and  the 
prisoner  had  judgment  accordingly  (a). 

Bat  where  a  man  is  charged  with  setting  fire  to  a  house  in  his 
own  occupation,  the  intention  cannot  be  inferred  merely  from  the  act 
iteelf,  but  most  be  proved  by  giving  in  evidence  other  dream* 
atances  from  which  the  jnry  may  fairly  presame  it.  Upon  an  in- 
dictment for  setting  fire  to  a  hoose,  with  intent  to  defraad  an 
insorance  compsny,  the  policy  offered  in  evidence  appeared  to  have 
been  altered,  to  make  it  applicable  to  another  hoosCf  to  which  the 
goods  insured  had  been  removed,  and  had  not  been  restamped  after 
the  alteration :  six  of  the  judges  held  that  the  policy  ought  not  to 
be  received  in  evidence,  and  that  as  the  insurance  could  not  other- 
wise be  proved,  the  prisoner  ought  to  be  acquitted ;  five  of  the 
judges  were  of  a  difierent  opinion  (6).  If  the  policy  be  in  the  pos- 
session of  the  defendant,  a  notice  must  be  given  to  him  to  produce 
it  at  the  trial,  and  most  be  given  to  him  in  sufiident  time  to  enable 
him  to  do  so  (c). 

Afl  to  setting  fire  to  farm  buildings,  &c^  the  following  may  be 
the  form  of  the 

IndHctmenL 


! 


The  jurors  for  our  Lady  the  Queen,  upon  their  oath 

to  wit.  S  present,  that  A.  B.,  on  the day  of ,  in  the 

year  of  our  I/ird ,  unlawfully,  malidoasly,  and  feloniously  did 

set  fire  to  a  certain  shed  [*'  Aove/,  sAed^  cr  fold,  or  any  farm 
hmldmfff  or  any  buiiding  or  erection  vaed  m  farming  land,  or  in 
earryuig  on  cmg  trade  or  momi/acliire,  or  any  branch  ihereqf^'\  in 

the  pansh  of ,  in  the  county  of ,  in  the  possession  of 

G.  D.  [or  of  him  the  said  A.  B.],  with  intent  thereby  then  to  injare 

the  said  C.  D.  [or  to  defraud  a  certain  insurance  office  called ] : 

against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 
\You  may  add  a  covni  according  to  the  next  form,  if  nectuary.'] 

Evidence, 
To  maintain  this  indictment,  the  prosecutor  must  prove — 

1.  A  setting  fire  to  the  shed,  &c.,  in  question,  as  €mii,  p.  348. 

2.  That  the  building  set  fire  to  was  of  the  description  mentioned 
in  the  indictment.  We  have  seen  the  difikulty  which  arose  in 
indicting  for  setting  fire  to  such  places  as  outhouses,  under  a  former 
statute ;  and  this  Act  was  made  to  provide  for  omissions  in  the 
former  Act.    The  words  "  hovel,  shed,  or  fold*  may  mean  farm 

(a)  il.  V.  ForrtfNf  ton,  R.  ft  Ry.  {i)  See  R,  ▼.  EUhon  and  Vma, 

107.  A*  V.  Englandtt  aL,R,  v.  Haugktam, 

(ft)  A.  V.  GflfOM,  R.  &  Rf .  138.  aod  R.  v.  Parrot,  amti,  p.  M9. . 
(c)  R.  V.  JCttMm.  Sa  Law  J.  1 18  bb. 
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bnildiogi,  if  applied  to  tb«  pnrpoie;  bat  the^  hxn  not  tlial 
meaning  ezdusiyelj ;  the^  are  applicable  to  a  hofel,  shed,  or  fold 
need  for  any  other  porpoee ;  and  a  temponuy  bailding  need  as  a 
workehop  by  the  workmen  eDf;aged  in  bailding  soma  hoaiee,  and 
for  keeping  the  took  and  timber,  &&•  has  been  holdsa  to  be  well 
deecribttl  as  a  "  shed,"  and  the  letting  it  on  fire  to  be  an  oflenoe 
within  the  above  statate  (a).  The  other  descriptioiiB  of  baiklinga 
in  UuB  section  are  so  generic,  that  there  is  no  bailding  osed  in 
fiuming  or  tnuie  which  is  not  indnded  in  them. 

3.  The  dtoation  and  ownership  of  the  shed  or  bailding,  as  mn- 
tioned  in  the  indictment  The  proof  of  this  is  the  same  as  in  the 
last  case  (6). 

4.  The  intent  to  injare  or  defrand,  as  in  the  last  OMe  (c). 


Setting  fife  lY.  Whosoever  shall  anlawfully  and  maliciously 
sistion.  set  fire  to  any  station,  engine  house,  warehouse^  or 
other  buUding  belonging  or  appertaining  to  any 
railway,  port,  dock,  or  harbour,  or  to  any  canal 
or  other  navigation,  shall  be  guilty  of  felony,  and 
being  convicted  thereof,  shall  be  liable,  at  the 
discretion  of  the  Court,  to  be  kept  in  penal  ser- 
vitude for  life,  or  for  any  term  not  less  than  three 
years, — or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour, 
and,  if  a  male  under  the  age  of  sixteen  years, 
with  or  without  whipping. 


NOTB. 

IndieimmL 


to  wit.  S 


The  jarors  for  oar  Lad  j  the  Qaeen,  apoo  their  oath 

.    preeent,  that  A.  B^  on  the day  of ,  in  the 

yesr  of  oar  Loid ,  nnlawfollj,  malidoosly,  and  felonioosly  did 


(a)  Jt.  T.  Amot,  SO  Law  J.  igt  m.  (r)  Id. 

(b)  AmU,  p.  Sau. 
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80t  fire  to  A  oartain  sUtioo  [^^xtotion,  engine-haiuej  tooreAouM,  or 

other  buUdmg**']  in  the  parish  of ,  in  the  county  of ,  tiien 

belonging  and  appertaining  to  a  certain  railway,  called  ,  and 

the  property  of  the railway  company  ["  belonging  or  apper^ 

tammg  to  ang  raihoag^  port*  dock,  or  harboWy  or  to  etng  cancUf  or 
other  navigaiion "] :  against  the  form  of  the  statute  in  such  case 
made  and  proTided,  and  against  the  peace  of  our  Lady  the  Queen, 
her  crown  and  dignity. 

Evidence. 

To  maintain  this  indictment,  the  prosecutor  must  proTe  — 

1.  That  the  defendant  set  fire  to  the  station,  as  antif  p.  348. 

2.  That  it  belonged  to  the  railway;  and  was  the  property,  or  in 
the  occupation,  of  the  railway  company  mentioned  in  the  indictment; 
and  situated  as  there  described. 


Y.  Whosoever  shall  unlawfully  and  maliciouslj  setting  Are 
set  fire  to  any  building  other  than  such  as  are  in  Buikling. 
this  Act  before  mentioned,  belonging  to  the  Queen, 
or  to  any  county,  riding,  division,  city,  borough, 
poor  law  union,  parish,  or  place,  or  belonging  to 
any  university,  or  college,  or  hall  of  any  university, 
or  to  any  inn  of  court,  or  devoted  or  dedicated  to 
public  use  or  ornament,  or  erected  or  maintained 
by  public  subscription  or  contribution,  shall  be 
guilty  of  felony,  and  being  convicted  thereof,  shall 
be  liable,  at  the  discretion  of  the  Court,  to  be  kept 
in  penal  servitude  for  life,  or  for  any  term  not 
less  than  three  years, — or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  witii  or  without 
hard  labour,  and,  if  a  male  under  the  age  of  six- 
teen years,  with  or  without  whipping. 

VI.  Whosoever  shall  unlawfully  and  maliciously  setting  fire 
set  fire  to  any  building  other  than  such  as  are  in  Baiidingi. 
this  Act  before-mentioned,  shall  be  guilty  of  felony, 
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and  being  convicted  thereof,  shall  be  liable,  at  the 
discretion  of  the  Court,  to  be  kept  in  penal  ser- 
vitude for  any  term  not  exceeding  fourteen  years, 
and  not  less  than  three  years, — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour,  and,  if  a  male  under  the 
age  of  sixteen  years,  with  or  without  whipping. 
Setting  fire  VII.  Whosoover  shall  unlawfully  and  ma- 
BuiidiiiR.  "he  liciously  set  fire  to  any  matter  or  thing,  being  in, 
whW"'**  against,  or  under  any  building,  under  such  cir- 
^  ^'  cumstances  that  if  the  building  were  thereby  set 
fire  to  the  offence  would  amount  to  felony,  shall 
be  guilty  of  felony,  and  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  Court,  to 
be  kept  in  penal  servitude  for  any  term  not  ex* 
ceeding  fourteen  and  not  less  than  three  years,  «- 
or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour,  and,  if  a 
male  under  the  age  of  sixteen  years,  with  or 
without  whipping. 

Yin.  Whosoever  shall  unlawfully  and  ma- 
liciously by  any  overt  act  attempt  to  set  fire  to 
any  building,  or  any  matter  or  thing  in  the  last 
preceding  section  mentioned,  under  such  circum* 
stances  that  if  the  same  were  thereby  set  fire  to 
the  offender  would  be  guilty  of  felony,  shall  be 
guilty  of  felony,  and  being  convicted  thereof,  shaU 
be  liable,  at  the  discretion  of  the  Court,  to  be  kept 
in  penal  servitude  for  any  term  not  exceeding 
fourteen  and  not  less  than  three  years, — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  and,  if  a  male  under  the  age 
of  sixteen  years,  with  or  without  whipping. 


iptlng 
fire  to 


Atten 

to  set  fire  to 

Buildings. 
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To  Buildings  by  EzplosiTe  Substances. 

IX.  Whosoever  shall  unlawfully  and  maliciously,  DettroTing 
bj  the  explosion  of  gunpowder  or  other  explosive  aHouM^?tl 
substance,  destroy,  throw  down,  or  damage  the  aDT°^non* 
whole  or  any  part  of  any  dwelling  house,  any**°*^*"*^ 
person  being  therein,— or  of  any  building  whereby 
the  life  of  any  person  shall  be  endangered,^ shall 
he  guilty  of  felony,  and  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  Court,  to 
be  kept  in  penal  servitude  for  life,  or  for  any  term 
not  less  than  three  years, — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour,  and  with  or  without  solitary 
confinement,  and,  if  a  male  under  the  age  of  sixteen 
years,  with  or  without  whipping. 


to  wit.  3 


Note. 

IndictmenL 

The  jarara  for  oar  Lady  the  Qaeen,  upon  their  oath 

present,  that  A.  B.,  on  the day  of ,  in  the 

year  of  oor  Lord ,  nnlawfaUy,  maliciously,  and  feloniotuly,  did 

pat  and  place  a  large  quantity,  to  wit, pouoda  weight  of  gun- 
powder i^' gunpot^er  or  other  a^lonve  substance"']  near  unto 
[or  state  where]  the  dwelling-house  of  0.  D.,  situate  in  the  pariah 
of ,  in  the  county  of ,  and  did  then  unlawfully,  mali- 
ciously, and  feloniously  cause  the  said  gunpowder  to  explode,  and  by 
the  said  explosion  of  the  said  gunpowder,  he  the  said  A.  B.  did  then 
onlawiully,  maliciously,  and  feloniously  destroy,  throw  down,  and 
damage,  the  said  dweUiog-house  [or  a  part  of  the  said  dwelling- 
house,  to  wit,  the of  the  same],  the  said  C.  D.  being  in  the 

said  dwelling-house  at  the  time  the  said  A.  B.  so  committed  the 
said  offence,  as  aforesaid:  against  the  form  of  the  statute  in  snoh 
cxae  made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity.  [There  is  a  similar  offence  created 
bjf  the  some  section  of  &e  statute,  an  indietmmt/or  which  em 
readUy  bejramedjrim  the  above JformJ] 

Etnaence, 
To  maintain  this  indictment,  the  proeecator  must  prove — 
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1.  Thtt  the  defendant  placed  the  gunpowder  or  other  ezplorivB 
enbetance  in  the  sitoAtion  mentioned  in  the  indictment.  Thu  maj 
either  be  proved  bj  direct  evidence,  or  presumed  from  the  nature  of 
the  explosionf  the  traces  appearing  after  it,  showing  where  and  how 
the  ezplosire  snbstanoe  was  plMed;  and  the  defendant's  having 
placed  it  there,  made  ont  bj  evidence,  as  in  other  cases.  It  is  ne- 
cessaiy  however  to  state,  that  the  statute  makes  no  mentioo  of 
putting  or  placing  the  gunpowder;  it  is  stated  in  the  indictment 
merely  for  the  purpose  of  describing  the  offence  with  greater  eer^ 
taioty.  So  that  if  the  prosecutor  should  fail  in  the  proof  of  it,  it  will 
not  be  material,  but  that  part  of  the  statement  may  be  rejected  as 
surplussge. 

2.  The  explosion  snd  effiset  of  it  That  the  defendant  caused  the 
gunpowder  to  explode,  may  fairly  be  inferred  from  his  having  placed 
the  gunpowder  in  the  place  mentioned;  or  his  having  placed  it 
there,  may  be  inferred  from  the  fact  of  his  exploding  it,  if  that  be 
proved. 

If  the  explosion  did  not  in  fiict  take  place,  but  the  explosive  sab- 
stance  were  merely  placed  or  thrown  near  the  building,  with  intent 
to  destroy  or  damage  it,  this  is  punishable  by  the  next  seotioa  of  the 
statute. 

3.  That  the  house  injured,  was  a  dwelling-hoase,  as  in  burglarj 
(a);  that  it  fras  the  dwelliug-house  of  C.  D.  (6);  and  situated  •• 
described  in  the  indictment  (c). 

4.  That  C.  D.  was  in  the  dweUing-house  at  the  time,  as  anU, 
p.  346. 


Attcnpting 
to  dettror 
BuUdlngt 
with  Gun- 
powder. 


X.  Whosoever  shall  uolawfullj  and  maliciously 
place,  or  throw  in,  into,  upon,  under,  against,  or 
near  any  building  any  gunpowder  or  other  ex- 
plosive substance,  with  intent  to  destroy  or  damage 
any  building,  or  any  engine,  machinery,  working 
tools,  fixtures,  goods,  or  chattels, — shall,  whether 
or  not  any  explosion  take  place,  and  whether  or 
not  any  damage  be  caused,  be  guilty  of  felony. 


(a)  Sm  Mil.  p.  M4. 
(*)  See  omit,  p.  S47. 


(c)  See«ii»,p.SM. 
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and  being  conyicted  thereof,  shall  be  liable,  at  the 
discretion  of  the  Court,  to  be  kept  in  penal  ser- 
yitade  for  any  term  not  exceeding  fourteen  and 
not  less  than  three  years,— or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour,  and  with  or  without  solitary 
confinement,  and,  if  a  male  under  the  age  of  six* 
teen  years,  with  or  without  whipping. 

See  the  iodictment  and  endeooe  in  the  lut  case. 
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XI.  If  any  persons,  riotously  and  tumultuously  Rioten  de- 
assembled  together  to  the  disturbance  of  the  public  chSSh?'* 
peace,  shall  unlawfully  and  with  force  demolish,  *""^"«»  *«• 
or  pull  down  or  destroy,  or  begin  to  demolish,  pull 
down,  or  destroy,  any  church,  chapel,  meeting 
house,  or  other  place  of  divine  worship, — or  any 
house,  stable,  coach-house,  outhouse,  warehouse, 
office,  shop,  mill,  malthouse,  hop-oast,  bam,  granary, 
shed,  hovel,  or  fold,  or  any  building  or  erection 
nsed  in  farming  land,  or  in  carrying  on  any  trade 
or  manufacture,  or  any  branch  thereof, — or  any 
building  other  than  such  as  are  in  this  section 
before  mentioned,  belonging  to  the  Queen,  or  to 
any  county,  riding,  division,  city,  borough,  poor 
law  union,  parish,  or  place,  or  belonging  to  any 
university,  or  college,  or  hall  of  any  university, 
or  to  any  inn  of  court,  or  devoted  or  dedicated 
to  public  use  or  ornament,  or  erected  or  maintained 
by  public  subscription  or  contribution,  —  or  any 
machinery,  whether  fixed  or  movable,  prepared 
for  or  employed  in  any  manufacture  or  in  any 
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branch  thereof,— or  anj  steam-engine,  or  other 
engine  for  sinking,  working,  ventilating,  or  drain- 
ing any  mine,  or  any  staith,  building,  or  erection 
used  in  conducting  the  business  of  any  mine,  or 
any  bridge,  waggonway,  or  trunk  for  conveying 
minerals  from  any  mine,— every  such  offender 
shall  be  guilty  of  felony,  and  being   convicted 
thereof,  shall  be  Uable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  life,  or 
for  any  term  not  less  than  three  years, — or  to 
be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement. 

Note. 
IndietnuenL 

)       The  juron  for  our  Lady  theQneeo,  npon  their  oath 
\  present,  that  A.  B.,  E.  F.,  and  O.  H^  together  Kith 


to  wit 


divers  other  peraons  to  the  jurore  aforesaid  nnkiiown,  on  the 

d»y  of ,  in  the  year  of  our  Lord ,  unlawfully,  riotoualy, 

aad  tumultuously  did  asacmble  together,  to  the  diBtarbonoe  of  the 
public  peace;  and  being  then  ao  unUwfiilly,  riotously,  and  tumul- 
tuonsly  assembled  together  as  aforesaid,  did  then  unlawfully,  felo- 
niously,  and  with  force  [begin  to]  demolish  ["  dBmoUsk,  jpmU  down, 
or  dutron,  or  begin  to  demoUih,  puU  down,  or  dsftrosr"]  a  eertain 
dwelling-house  of  C.  D.  ["  cmjf  church,  du;^  meetmg-hofue,  or 
othor place  of  dMnewonhip,  or  any  home,  wtable,  eoai^home, 
outhoutet  warehotue,  office,  shop,  mill,  maU-houte,  hop-oagt,  ham^ 
granary,  sh^,  hovel,  or  fokl,''-or  ang  huOding  or  erection  vied  m 
farming  kmd  or  carrying  on  any  trade  or  manufaeiMte,  or  amy 
branch  thereof,— -or  any  machinery,  whether fmd  or  movable,  pre- 
pared for  or  employed  m  any  manufaotare,  or  in  any  branch 
there(if,-—or  any  eteam  engine,  or  other  engine  for  Ming,  working, 
venHlaiing,  or  draining  any  mine,  or  any  etcdlh,  bmlding,  or  erec- 
tion ueed  in  conducting  any  mine,  or  any  staith,  building^  or  erection 
nsed  m  conducting  the  business  of  any  mtne,  or  any  bndge^^oaggon- 
way,  or  trunk  for  conveying  minerals  from  any  mine,'*]  aituate  in 

the  pariah  of ,  in  the  county  of :  agaioat  the  fonn  of  the 

statute  in  such  case  made  and  pcorided,  and  agaioit  the  peace  of 
onr  Lady  the  Queen,  her  crown  and  dignity. 
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Evidence, 

To  maintain  this  indictment,  the  profecntor  must  prove — 

1.  That  the  priaooera  and  others,  to  the  number  of  three  at  the 
kast,  assembled  together,  in  a  manner  calcolated,  either  from  their 
nnmbera,  threats,  or  gestures,  &c,  to  inspire  terror. 

2.  That  the  assembly  began  *'with  force"  to  demolish,  pull 
down,  or  destroy  the  house  in  question.    Where  rioters  attack  a 
house,  it  must  appear  to  be  their  intention  to  destroy  or  demolish 
the  house  altogether,  to  bring  them  within  this  statute,  as  beginning 
to  demolish,  &c.    Where  it  appeared  that  the  prisoners  and  others, 
in  the  night  time,  riotously  brdce  into  the  prosecutor's  house,  broke 
some  of  the  furniture  and  all  the  windows,  and  then  went  away,  it 
appearing  that  there  was  nothing  to  prevent  the  rioters  from  doing 
further  damage  if  they  thought  fit:  Littledale,  J.,  held  that  this 
waa  not  a  beginning  to  demoUiBh,  vrithin  the  meaning  of  the  Act;  to 
bring  a  case  within  the  Act,  it  must  appear  that  the  rioters  in- 
tended to  demolish  the  house,  and  not  to  injure  it  merely  (a).    So, 
where,  in  an  election  riot,  the  rioters,  who  were  of  the  yellow  party, 
attacked  a  public-house  frequented  by  the  opposite  par^,  entered  it 
by  force,  many  of  them  crying  out  to  the  landlord  "  turn  out  the 
bloody  blues,  or  we  will  have  the  house  down;*'  they  destroyed  eveiy 
movable  thing  they  could  find,  glass,  pUtes,  chairs,  &c.,  and  some 
fixtures,  wmdows,  window  frames,  &&,  and  they  wrenched  away  the 
iron  bars  frtim  one  window,  and  vrith  tiiem  some  of  the  surrounding 
brick  work;  on  a  cry  being  raised  that  the  police  were  coming,  they 
quitted  the  premises;  but  one  of  the  witnesses,    the   landlord's 
daughter,  said  that  they  seemed  to  have  done  all  they  wanted  to  do, 
and  were  going  away  at  that  time,  she  did  not  suppose  that  they 
were  gomg  to  pull  down  the  very  walls  of  the  house  :  Coleridge,  J., 
told  the  jury  Uiat  an  Intention  to  injure  merely,  would  not  bring  a 
case  within  the  Act,  nothing  short  of  an  intent  to  leave  the  house 
no  house  at  all  in  fact;  if  Uiey  intended  to  leave  it  still  a  house, 
however  dilapidated,  they  were  not  guilty;  the  jury  accordingly 
acquitted  them  (6).  So,  where  a  mob  attacked  a  man  against  whom 
they  had  some  animosi^,  and  he  escaped  into  a  publio-house,  which 
waa  immediately  dosed  against  the  mob;  the  mob  insisted  on  the 
man  being  given  up  to  them,  saying  that  otherwise  they  would  pull 
the  house  down;  and  the  man  not  being  given  up,  they  attacked 
ihe  house  with  stacks  and  stones,  beat  in  the  door  and  lower  win- 
dowB,  and  entered  the  house;  but  not  finding  the  man  there,  and 
hearing  that  the  mayor  was  coming,  they  went  away:  Tindal,  C.  J., 
held  that  this  was  not  a  beginning  to  demolish,  within  the  meaning 
of  this  Act,  the  intention  S[  the  mob  being  evidently  not  to  destroy 

(a)  B.  V.  Thomat,  4  Car.  &  P.       (6)  R.  v.  Adamt  et  ak  Car.  h 
337.  M.399. 
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the  house,  bat  to  get  the  man  into  their  poirer  (a).  Bat  where,  in 
each  a  case,  the  niob  reoMined  after  the  obnozioos  individoal  had 
escaped,  and  oontinned  to  attack  the  hoase,  nntil  the  police  inter- 
fered  anid  compelled  them  to  desist:  Gamej,  B.,  left  it  to  the  jorj  to 
say  whether  thej  had  not  the  intention  to  demolish  the  hoose,  as 
well  as  to  injure  the  person  whom  thej  sought;  and  the  jury  being 
of  that  opinion,  foand  the  prisonen  goilty  (6).  Where,  however,  a 
man  demolished  a  cottage  which  he  beliered  to  be  his  own,  and  he 
was  assisted  in  it  by  others,  and  it  was  done  in  a  riotoas  way:  this 
was  holden  by  Patteson,  J.,  not  to  be  a  case  within  the  meaning  of 
the  statnte  (c). 

It  is  necessary  to  remark,  that  deetroying  a  hoose  by  fire,  if  done 
by  several,  in  a  riotoas  way,  is  a  demolition  of  it  within  the  meaning 
of  this  statate,  and  the  offenders  may  be  indicted  accordingly:  it  is 
not  necessary  they  shonld  be  prosecated  for  arson  (<Q. 

3.  That  the  prisoners  were  either  active  in  palling  down  the 
hoase,  or  preeent  and  forming  a  part  of  the  riotoas  assembly.  And 
where  the  hoase  was  destroy^  by  fire,  it  was  holden  that  a  persoo 
present  and  aiding  whilst  it  was  burning,  bat  not  when  it  was  first 
set  firs  to,  might  be  convicted  (e). 


Rioters  in-:  XIL  If  anj  penonfi,  riotoasly  and  tamultuously 
^SlSihi  assembled  together  to  the  disturbance  of  the  public 
SijulhSoOTy,  peace,  shall  unlawfully  and  with  force  injure  or 
*^  damage  any  such  church,  chapel,  meeting  house, 

place  of  divine  worship, — house,  stable,  coach- 
house, outhouse,  warehouse,  office,  shop,  mill, 
malthouse,  hop-oast,  bam,  granary,  shed,  hovel, 
fold,  building,  erection, — ^machinery,  engine,  staitb, 
bridge,  waggonway,  or  trunk,  as  is  in  the  last  pre- 
ceding section  mentioned,^-every  such  offender  shall 
be  guilty  of  a  misdemeanor,  and  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the 

(a)  Jt.  V.  Price  et  ai.  b  Car.  ft  Statute. 

P.  Aia  (If)  R.  V.  Btnrit  €t  oL  Car.  ft 

\b)  n,  V.  Sou  n  al.  6  Car.  *  P.  M.  661.    R.  r.  CkHsUm  H  mL  It 

B9.  Law  J.  t6  m. 

(c)  R.  V.  Lamg^rd  ei  aL  Car.  *  (#)  R,  v.  Sim^^tom  «f  oL  Car.  * 

11601.    SeetiienaxtMCtlonofUie  If 
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Court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  seven  years,  and  not  less  than  three 
years, — or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labour : 
provided  that  if  upon  the  trial  of  any  person  for 
any  felony  in  the  last  preceding  section  mentioned 
the  jury  shaU  not  be  satisfied  that  such  person 
is  guilty  thereof,  but  shall  be  satisfied  that  he  is 
guilty  of  any  offence  in  this  section  mentioned, 
then  the  jury  may  find  him  guilty  thereof,  and  he 
may  be  punished  accordingly. 


To  Buildings  by  Tenants. 

Xm.     Whosoever,    being    possessed    of   any  Tenanti 
dwelling  house  or  other  building,  or  part  of  any  injuringth^ir 
dwelling  house  or  other  building,  held  for  any  °"***' 
term  of  years,  or  other  less  term,  or  at  will,  or 
held  over  after  the  termination  of  any  tenancy, 
shall  unlawfully  and  maliciously  pull  down,  or 
demolish,  or  begin  to  pull  down  or  demolish  the 
same,  or  any  part  thereof,  or  shall  unlawfully  and 
maliciously  pull  down  or  sever  from  the  freehold 
any  fixture  being  fixed  in  or  to  such  dwelling 
house  or  building,  or  part  of  such  dwelling  house, 
or  building,  shall  be  guilty  of  a  misdemeanor. 


NOTB. 

This  clauBe  ia  borrowed  from  the  Irish  statute  Uw.  It  was  not 
in  this  country  an  offence  punishable  criminally;  vra  were  satisfied 
with  the  civil  remedy  the  law  gave  us,  by  writ  of  waste,  or  action  on 
the  case  in  the  nature  of  waste.  In  Ireland,  probably,  there  was 
Teiy  sufficient  reason  for  making  it  a  criminal  offimoe. 
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To  ManrnDACtareBy  Machinery,  drc* 

DettroTtng        XTV.     Whosoever  shall  unlawfully  and  ma- 

Goodiin         ,.   •        ,  ,1  1  ,  .  « 

Proceuof  liciously  cut,  break,  or  destroy,  or  damage  with 
Machtoerr,  intent  to  destroy  or  to  render  useless,  any  goods 
or  article  of  sUk,  woollen,  linen,  cotton,  hair» 
mohair,  or  alpaca,  or  of  any  one  or  more  of  those 
materials  mixed  with  each  other  or  mixed  with 
any  other  material, — or  any  framework-knitted 
piece,  stocking,  hose,  or  lace,  being  in  the  loom  or 
frame,  or  on  any  machine  or  engine,  or  on  the 
rack  or  tenters,  or  in  any  stage,  process,  or  pro- 
gress of  manufacture,  —  or  shall  unlawfully  and 
maliciously  cut,  break,  or  destroy,  or  damage  with 
intent  to  destroy  or  to  render  useless,  any  warp  or 
shute  of  silk,  woollen,  linen,  cotton,  hair,  mohair, 
or  alpaca,  or  of  any  one  or  more  of  those  materials 
mixed  with  each  other,  or  mixed  with  any  other 
material,^-or  shall  unlawfully  and  maliciously  cut, 
break,  or  destroy,  or  damage  with  intent  to  destroy 
or  render  useless,  any  loom,  frame,  machine,  engine, 
rack,  tackle,  tool,  or  implement,  whether  fixed  or 
movable,  prepared  for  or  employed  in  carding, 
spinning,  throwing,  weaving,  fulling,  shearing, 
or  otherwise  manufacturing  or  preparing  any  such 
goods  or  articles,— or  shall  by  force  enter  into  any 
house,  shop,  building,  or  place,  with  intent  to 
commit  any  of  the  offences  in  this  section  men- 
tioned,— shall  be  guilty  of  felony,  and  being  con- 
Ticted  thereof,  shall  be  liable,  at  the  discretion  of 
the  Court,  to  be  kept  in  penal  servitude  for  life, 
or  for  any  term  not  less  than  three  years, — or  to 
be  imprisoned  for  any  term  not  exceeding  two 
years,  with,  or  without  hard  labour,  and  with  or 
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without  solitary  confinement,  and,  if  a  male  under 
the  age  of  sixteen  years,  with  or  without  whipping. 

As 'to  destroying  silk,  woollen,  linen,  or  cottoo  goods  in  the 
loom,  &c.  the  following  maj  be  the  form  of  the 

Indictment 

!The  jarors  for  onr  Ladj  the  Qaeen,  apon  their  oath  pre- 
sent, that  A.  B.,  on  the day  of ,  in  the  year 

of  oar  Lord ,  anlawfally,  malictonsly,  and  feloniously,  did  cut, 

break,  and  destroy  [ctif,  bndk^  or  destroy,  or  damage  vM  intent 
to  destroy  or  render  nseUu^'\  twenty-five  yards  of  woollen  cloth 
["  any  goods  or  article  ofsUk,  loooUm,  linen,  cottony  fton^,  mohair, 
or  alpaca^  or  of  any  one  or  more  of  those  materials  mixed  with 
each  other,  or  miaxd  toith  any  other  materialt — or  any  framework- 
knitted  piece,  stocking,  hose,  or  lace,**]  of  the  goods  and  chattels  of 
C.  D.,  then  being  in  a  certain  loom,]  "^inthe  horn  or  frame,  or  on 
any  machine  or  et^ine,  or  on  the  rack  or  tenters,  or  in  any  etagt, 
process,  or  progress  of  manufacture "] :  against  the  form  of  the 
statute  in  snch  case  made  and  prorided,  and  against  the  peace  of  onr 
Lady  the  Qaeen,  her  crown  and  dignitj. 

Evidence. 
To  maintain  this  indictment,  the  prosecutor  most  proTe — 

1.  That  the  prisoner  cut,  broke,  or  destroyed,  &&,  the  goods 
mentioned  in  the  indictment,  or  some  part  of  them,  and  that 
they  were  the  property,  abeolute  or  special,  of  C.  D.  The  yalue 
is  immaterial. 

2.  That  it  was  done  malidoosly.  But  if  it  be  prored  that  the 
defendant  wilfdlly  did  it,  the  jury  may  thence  presume  that  he  did 
it  maliciously,  unless  the  oontnry  be  shown  on  the  part  of  the 
prisoner.  It  is  not  necessary  in  this  case,  or  in  any  other  case  under 
this  statute,  to  prove  the  oflfonce  to  have  been  committed  out  of 
malice  to  the  prosecutor;  for  by  sect  58,  the  punishments  imposed 
by  this  statute  for  ofiences,  "  sliall  equally  apply  and  be  enforced, 
whether  the  oflfonce  shall  be  committed  from  malice  oonoeived 
against  the  owner  of  the  property  in  respect  of  which  it  shall  be 
committed  or  otherwise." 

3.  That  the  goods  were  at  the  time  in  a  loom,  or  in  other  process 
of  manufacture,  as  stated  in  the  indictment.  And  they  are  con- 
sidered to  be  under  the  protection  of  the  statute,  until  they  are  com- 
pletely finished  for  sale  (a). 


(a)  fi.  T.  Woodhead,  1  Mo.  ft  R.  649. 
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4.  If  the  oflfence  charged  be  a  damaging  of  the  goods  with  intent 
to  destroy  them,  the  intent  most  be  proTed  from  circomatanoeB,  if  it 
cannot  be  implied  from  the  act  done. 

As  to  brealdng  or  destrojing  warps  of  siUc,  cotton,  &c,  or  certain 
machiueiy,  the  following  may  be  the  form  of  the 

Indietmad, 

'  1       The  jorofB  for  onr  Lady  the  Qoeen,  upon  their  oath 

to  wit  J   present,  that  A.  B.,  on  the day  of ,  in  the 

year  of  oar  Lord ,  unlawfully,  malicionsly ,  and  feloniously  did  cat, 

break,  and  destroy  [^  cut,  &reaib,  or  dettrajf,  or  damage  wUh  inteiU 
to  duiroy  or  render  tiseUas  "]  a  certain  warp  of  silk  l**anif  varp 
or  ^Mte  qftUk,  toooOenf  Unen,  cotton,  Aatr,  mohair  or  a^ptMca,  or 
qf  any  one  or  more  of  thote  material  mixed  with  each  other,  or 
mixed  toith  any  other  material, —  or  any  loom,  frame,  machine,  en- 
gine, rack,  tadde,  tool,  or  implement  (whether  fixed  or  fnora62e) 
prepared  for  or  empioyed  tn  carding,  epinmng,  throwing,  wearing, 
fulUng,  shearing,  or  otherwise  manufacturing  or  preparing  any 
euch goods  or  arUcles^'\  of  the  goods  and  chattels  of  C.  D.:  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  oar  Lady  the  Queen,  her  crown  and  dignity. 

Emdenee, 

To  maintain  this  indictment  the  prosecutor  most  prove — 

1.  That  the  prisoner  cut,  broke,  or  destroyed,  &c  the  warp  of 
ulk  mentioned  in  Uie  indictment,  and  that  it  was  the  property,  ab- 
solute or  special,  of  C.  D.  The  value  is  immaterial  As  to  the 
damaging  of  machinery,  &c.,— where  the  prisoner  and  others  un-> 
fastened  and  took  away  a  certain  part  of  a  stocking  inme  called  the 
half  jack,  without  which  the  frame  ooald  not  be  worked:  the  judges 
held  tills  to  be  a  damaging  of  the  frame,  although  the  parties  did 
DO  injury  to  the  half  jack,  nor  to  the  frame  itself,  otherwise  than  by 
separating  the  half  jack  frxHu  it,  and  replacing  the  latter  woald 
again  mske  the  frame  perfect  (a).  And  the  machinery  broke  or 
damaged,  must  be  proved  to  be  employed  in  carding,  spmning,  weav- 
ing, £&,  but  these  words  "  employed  in  carding,  &&**  are  applicable 
only  to  the  machinery  mentioned  in  the  Act,  and  do  not  override 
the  previous  wonls,  "warp  or  shate,"&a  (6). 

5.  That  it  was  done  malicaoosly ;  as  in  the  last  case. 


(a)  JZ.V.  raMy,R.ftRy.4fi2.  (d)  it.y,Askton,\  B.ftAd,780. 
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3.  If  the  offence  charged,  be  the  damaging  of  the  warp,  &C, 
with  intent  to  destroy  it  or  render  it  useless,  the  intent  mnst 
be  proved  &om  drcumstances,  if  it  cannot  be  implied  from  the 
act  done. 

Ab  to  entering  a  building  by  force,  with  intent  to  commit  either 
of  the  two  last-mentioned  offisnces,  the  following  may  be  the  form 
of  the 

Indictment, 

The  joron  for  onr  Lady  the  Qneen,  upon  their  oath 

present,    that  A.  B.,  on  the day  i& ,  in  the 

year  of  our  Lord ,  feloniously  did  by  force  enter  a  certain  house 

and  building  [**  Aoiwe,  sAop,  Imtding^  or  place  "]  of  G.  D.,  in  the 
parish  of ,  in  the  county  of ,  with  intent  then  and  there  [un- 
lawfully, maliciously,  and  feloniously  to  cut,  break,  and  destroy 
twenty-five  yards  of  woollen  cloth,  of  the  goods  and  chattels  of  CD., 
then  being  in  a  certain  loom  there, — describing  the  offence  intended^ 
in  the  same  numner  (U  in  one  or  other  of  (he  last  two  forms']: 
agunst  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Emdenee. 

To  maintain  this  indictment  the  prosecutor  must  prove  — 

1.  That  the  prisoner  entered  the  building  mentioned  in  the  indict- 
ment, with  force;  and  that  the  building  at  the  time  was  in  the 
occupation  of  C.  D.;  and  situate  as  described. 

2.  Circumstances  from  which  the  jury  may  infer  that  he  entered 
it  with  the  intent  charged  in  the  indictment  (a). 


XY.  Whosoeyer  shall  unlawfallj  and  malici-  Destroying 
oubIj  cut,  break,  or  destroy,  or  damage  with  intent  Sll^^tr/* 
to  destroy  or  to  render  useless,  any  machine  or  "*>'^*^^®' 
engine,  whether  fixed  or  movable,  used  or   in- 
tended to  be  used  for  sowing,  reaping,  mowing, 
thrashing,  ploughing,  or  draining,  or  for  perform- 


(a)  See  the  evidence  in  the  last  two  eaiet. 
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iug  any  other  agricultural  operation, — or  anj  ma- 
chine or  engine,  or  anj  tool  or  implement,  whether 
fixed  or  movable,  prepared  for  or  employed  in  any 
manufacture  whatsoever  (except  the  manufacture 
of  silk,  woollen,  linen,  cotton,  hair,  mohair,  or 
alpaca  goods,  or  goods  of  any  one  or  more  of  those 
materials  mixed  with  each  other  or  mixed  with 
any  other  material,  or  any  framework -knitted 
piece,  stocking,  hose,  or  lace),  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  seven  years 
and  not  less  than  three  years,— or  to  be  impri- 
soned for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour,  and  with  or  without  soli« 
tary  confinement,  and  if  a  male  under  the  age  of 
sixteen  years,  with  or  without  whipping. 

Note. 
Ifidictnunt, 


to  wit  > 


Tho  juroiB  for  oar  Ladj  the  Qaeen,  npOD  their  osth 

present,  that  A.  B.,  on  the day  ^ ,  in  the 

year  of  onr  Lord ,  unlawfully,  nrialicioasly,  and  feloniously  did 

break,  and  destroy  [''  cut,  hreakt  or  detiroy,  or  daauigt  mtk  inteai 
to  deitrcy  or  render  utdtu^'\  a  certain  threshing  machine  \or  a 

certain  machine  employed  in  the  manufacture  of , "  onymocAMe 

or  engtnej  tohether  faced  or  movable^  uted  or  itUended  to  he  uud 
for  towmgt  reapmgt  mowing^  tkrething,  ploughing,  or  draMtg,  or 
for  performing  any  other  agricuUitral  operaium, — or  any  maekme 
or  engine,  or  any  tool  or  implement  whether  fixed  or  movable,  pre- 
pared for  or  enqtloyed  «i  any  manufacture  vhaUoever^  except  the 
manufacture  of  eiUsf  woollen,  linen,  cotton,  hair,  mohair,  or  a^saea 
goods,  or  goods  of  any  one  or  more  of  thoBe  materiala  mixed  with 
each  other  or  mixed  with  any  other  nutterial,  or  any  /rame  work- 
hutted  piece,  stocking,  hose,  or  laee "],  the  property  of  C.  D. : 
against  the  form  of  the  statute  in  such  case  made  axiid  provided, 
and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity. 
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Evidence. 

To  maintain  this  indictment,  tho  proeecntor  moat  proTe— 

1.  That  the  priBoner  cat,  broke,  or  destroyed  the  machine  de- 
scribed in  the  indictment,  and  that  it  was,  at  the  time,  the  property, 
absolate  or  special,  of  C.  D.  Where  it  appeared  that  the  prosecator, 
fearing  that  a  mob  would  come  to  his  farm  to  destroy  his  threshing 
machine,  had  it  taken  to  pieces,  and  the  mob  afterwards  came  and 
destroyed  the  acTeral  pieces  of  it:  Park,  J.,  held  the  offence  to  be 
complete,  within  the  meaning  of  the  statute,  and  said  that  the  point 
bad  already  been  so  decided  (a).  And  where  a  threshing  machine 
was  worked  by  a  water-wheel,  which  was  used  for  that  porpoee  only, 
and  the  owner,  fearing  that  the  mob  would  destroy  his  threshing 
machine,  took  it  down,  leaving  only  the  water-wheel  standing,  which 
was  afterwards  broken  by  the  prisoners  and  others:  being  indicted 
for  breaking  and  damaging  the  machine.  Park,  J.,  and  Bolland,  B., 
held,  that  as  this  water-wheel  was  part  of  the  machine,  proof  of 
these  facts  was  soffident  to  maintain  the  indictment  (6). 

2.  That  it  was  done  maliciously.  If  it  be  proved  that  the  pri- 
soner wilfully  did  it,  the  jury  may  thence  presume  that  he  did  it 
maliciously.  Where  it  appeared  that  a  mob  came  to  a  farm,  and 
broke  a  threshing  machine,  that  the  prisoner  was  one  of  the  mob, 
and  that  he  gave  the  threshing  machine  a  blow  with  a  sledge 
hammer:  Patteson,  J.,  allowed  the  prisoner's  counsel  to  ask  the  wit- 
Desses  for  the  prosecution,  in  cross-examination,  whether  the  mob 
had  not  compelled  several  persons  to  join  them,  and  whether  they 
had  not  compelled  each  person  to  give  one  blow  to  every  machine 
they  broke;  be  also  allowed  the  prisoner's  witnesses  to  prove,  not 
only  that  he  had  been  forced  by  the  mob  to  join  them,  but  that  be 
and  another  had  resolved  to  escape  finom  the  mob  on  the  first  oppor- 
tunity (c). 

3.  If  the  offence  charged  be  a  damagmg  of  the  machine,  with 
Intent  to  destroy  it  or  render  it  useless,  the  intent  must  be  proved 
from  drcumstanoes,  if  it  cannot  sufficiently  be  implied  from  the  act 
done. 


To  Com,  Trees,  Vegetable  Prodnctions. 

XVI.  Whosoever  shall  unlawfully  and  mallei-  setting  fire 

.    *        .  /•  1  .to  Crops  of 

ouslj  set  fire  to  any  crop  of  hay,  grass,  com,  gram,  com,  &c. 

(a)  R.  ▼.  Mackerel,  4  Car.  ft  P.     p.  364. 

448  (c)  it.  ▼•  Crmtcklcr,  A  Car.  &  P, 
(6)  S.  r.  Fidler  et  al,  4  Car.'ft  P.     183. 

449  i  Me  alao  Tncey'i  case,  amti,  i 
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or  pulse,  or  of  any  cultivated  vegetable  produce, 
whether  standing  or  cut  down,  or  to  any  part  of 
any  wood,  coppice,  or  plantation  of  trees,  or  to 
any  heath,  gorse,  furze,  or  fern,  wheresoever  the 
same  may  be  growing,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  Court,  to  be  ^ept  in  penal  servi- 
tude for  any  term  not  exceeding  fourteen  years 
and  not  less  than  three  years, — or  to  be  impri- 
soned for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour,  and  with  or  without  soli- 
tary confinement,  and,  if  a  male  under  the  age  of 
sixteen  years,  with  or  without  whipping. 

KOTB. 

IndktmeiU. 


to  wit.  5 


The  jnrore  for  oar  Lady  the  Queen,  npon  their  otth 

pTBBent,  that  A.  B.,  on  the day  of ,  in  the 

year  of  our  Lord ,  nnlawfolly,  malidoosly,  and  feloniooaly  did 

set  fire  to  a  crop  of  wheat,  to  wit,  five  acrai  of  wheat  ["  ka^j  ^roee, 
cam,  grainj  or  puUe,  or  anff  cultivnted  vegetable  produce,  wketker 
staniUng  or  ciU  down, — or  am^  pari  of  a  wood,  coppice^  or  pkm^ 
tation  of  treet, — or  any  heathy  gone,  fwne,  or  fern,  wheretoeper 
the  same  mag  be  growmg^"],  the  property  of  C.  D.,  then  standing 

and  growing  in  the  parish  of         ,  in  the  county  of :  against 

the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 


To  maintain  this  indictment,  the  prosecutor  must  profe^ 

That  the  prisoner  set  fire  to  the  wheat  in  question,  and  that  it 
was  the  property  of  G.  D.  And  if  it  be  proved  that  he  did  it  wil- 
fully, the  jury  may  fiurly  presume  that  he  did  it  maliciouslj.  If 
the  crop  were  standing  when  set  fire  to,  it  should  seem  that  the 
local  situation  of  it  must  be  stated  and  proved;  but  if  cut  down,  it 
b  otherwise. 


Setting  Fire  to  Stacks  of  Com^  ^-c.  369 

XVII.  Whosoever  shall  unlawfully  and  mail-  s«cting  Are 
ciously  set  fire  to  any  stack  of  corn,  grain,  pulse,  corn.  &c. 
tares,  hay,  straw,  haulm,  stubble,  or  of  any  culti- 
vated vegetable  produce,  or  of  furze,  gorse,  heath, 
fern,  turf,  peat,  coals,  charcoal,  wood,  or  bark,  or 
to  any  steer  of  wood  or  bark,  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  kept  in  penal 
servitude  for  life  or  for  any  term  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement,  and,  if 
a  male  under  the  age  of  sixteen  jears,  with  or 
without  whipping. 

NOTB. 

IruUctment 

!The  jurors  for  oar  Lady  the  QaeeD,  upon  their  oath 
present,  that  A.  B.,  on  the day  of ,  in  the 

year  of  oar  Lord ,  nnlawfully,  maliciously,  and  felonioutly  did 

set  fire  to  a  certain  stack  of  wheat  l**  stack  of  corny  grainy  puUe, 
taretf  hajf^  straiOf  haulmj  stubbU^  or  of  any  cuttwatBd  vegetable 
produce,  or  offuree^  gorse,  heath,  fern,  turf,  peat,  coals,  charcoal, 
or  wood,  or  bark,  or  amy  steer  of  wood,  or  bark""]  of  the  goods 
and  chattels  of  C.  D. :  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  oar  Lady  the  Queen, 
her  cromi  and  dignity. 

It  is  not  necessary  to  mention  the  parish,  &c.,  where  the  stack 
was  (a).  Where  the  indictment  charged  the  offence  to  have  been 
committed  ''feloniously,  voluntarily,  and  maliciously,"  omitting 
"  unlawfully,"  it  was  holden  bad  (6).  Where  it  was  objected  to  an 
indictment,  that  it  charged  the  prisoner  with  setting  fire  to  a  stack 
of  "  barley,"  com  and  grain  being  the  words  in  the  statute,  Patte- 
Bon,  J.,  held  it  to  be  correct  (c);  and  it  should  seem  that  if  it  had 
stated  it  to  be  '*  com  "  or  **  grain,"  it  would  have  been  bad  for  want 
of  certainty. 

An  attempt  to  commit  this  offence  is  made  felony,  and  punish- 
able with  penal  servitude  or  imprisonment,  by  the  next  section. 

(a)  il.  V.  WooduMtrd,  Ry.  ft  M.  Ry.  ft  M.  239. 
32S.  (e)  R,  V.  Swotknu,  4  Car.  ft  P. 

(6)  a,  V.  Turner  and  Reader,  MS. 
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Evidence, 

To  maintam  this  uidictmeQt,  the  proBecutor  most  prore — 

That  the  prisoner  set  fire  to  the  stack  of  wheat,  as  mentioned  in 
the  indictment,  and  that  it  was  then  the  property  of  C.  D.  Where 
the  prisoner  was  indicted  for  setting  fire  to  a  stack  of  straw,  axMi  it 
appeued  that  the  stack  was  partly  of  straw,  partly  of  hanlm  or 
stnbble,  Parke,  J.,  reserved  for  the  opinidft  of  the  judges,  whether 
thb  was  a  stack  of  straw,  within  the  meaning  of  the  Act:  but  the 
judges  gave  no  opinion  upon  it,  the  case  being  decided  upon  a  defect 
in  the  indictment,  as  above  mentioned  (a).  Where  the  indictnoent 
was  for  setting  fire  to  a  stack  of  beans,  the  judges  heU  that  beana 
were  a  species  of  pulse,  and  therefore  within  the  statute  (6).  Where 
the  indictment  charged  the  prisoner  with  setting  fire  to  a  stack  of 
wood,  and  it  appeai«d  that  the  wood  set  fire  to,  consisted  of  a  score 
t>f  faggots,  heaped  one  on  the  other,  in  a  kind  of  temporary  loft 
over  a  gateway :  Parke,  J.,  held  that  this  was  not  a  stack  of  wood 
within  the  meaning  of  the  Act  (c).  In  B.  v.  Turner  and  Reader, 
above  mentioned,  it  appeared  that  the  prisoners,  in  setting  fire  to  a 
haulm  stack,  had  set  fire  also  to  two  bams  adjoining  to  it,  where 
there  was  a  quantity  of  straw  and  oats;  and  Parke,  J.,  left  it  to  the 
jury  to  say,  whether  in  setting  fire  to  the  haulm  stack,  the  de- 
fendants did  not  also  intend  to  set  fire  to  the  bams.  It  is  not  neces- 
sary that  the  stack  should  be  burnt  or  destroyed;  if  set  fire  to,  it  is 
sufficient  (</).  The  place  where  the  stack  was  situate  need  not  be 
mentioned;  or  if  mentioned,  need  not  be  proved  as  laid  (e). 

If  it  appear  that  the  prisoner  set  fire  to  it  purposely,  this  will  be 
sufficient  primA,  fade  evidence  of  his  having  done  it  malidoosly. 
Where  a  man  was  indicted  for  setting  fire  to  a  stack  of  straw,  and 
it  appeared  that  it  had  been  set  on  fire  by  the  prisoner's  having 
fired  a  gun  very  near  to  it;  the  prosecutor  having  proved  this,  pn>- 
posed  to  prove  that  the  stack  had  also  been  set  fire  to  the  day  before^ 
and  that  the  prisoner  was  seen  at  the  same  time  very  near  it  with 
his  gun:  this  was  objected  to  as  being  evidence  of  another  felony; 
but  Maule,  J.,  held  it  to  be  admissible;  he  said  that  although  it 
might  be  proof  of  another  fielony,  that  circumstance  did  not  render 
it  inadmissible,  if  the  evidence  were  otherwise  reoeivable  (jy, 

If  the  evidence  only  prove  an  attempt  to  set  fire  to  the  stack,  the 
defendant  may  be  found  guilty  of  the  attempt  upon  thb  indictment, 
14  &  15  Vict.  c.  100  s.  9,  and  be  punished  as  in  the  next  section 
mentioned. 


(a)  il.   V.    Turmer  and  Reader^  (e;  A.  v.  Aris,  6  Car.  k  P.  9M. 

Ry.  &  M.  239.  {d)  X.  v.  Saimon,  R.  A  Ry.  36. 

(6)  R,  V.  fVoodward,  By.  &  M.  (r)  R.  r.  Woodwant,  ntprtu 

SSS*  (/>  it.  V.  DotHtt,  8  C«r.  A  K.  306. 
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XYIIL  Whosoever  shall  unlawfully  and  mail-  Attempting 

_      -  ''  ^  to  let  fire  to  , 

ciouslj  by  any  overt  act  attempt  to  set  fire  to  any  cropt  or 
such  matter  or  thing  as  in  either  of  the  last  two 
preceding  sections  mentioned,  under  such  circum- 
stances that  if  the  same  were  thereby  set  fire  to 
the  offender  would  be,  under  either  of  such  sec- 
tions, guilty  of  felony,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  Court,  to  be  kept  in  penal  servi- 
tude for  any  term  not  exceeding  seven  and  not  less 
than  three  years, — or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confine- 
ment, and,  if  a  male  under  the  age  of  sixteen  years, 
with  or  without  whipping, 

XEK.  Whosoever  shall  unlawfully  and  mali-  S®*^^°s 
ciously  cut  or  otherwise  destroy  any  hopbinds 
growing  on  poles  in  any  plantation  of  hops  shall 
be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  Court,  to 
be  kept  in  penal  servitude  for  any  term  not  ex- 
ceeding fourteen  and  not  less  than  three  years, — 
or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour,  and  with 
or  without  solitary  confinement,  and,  if  a  male 
under  the  age  of  sixteen  years,  with  or  without 
whipping. 

KOTC 

Indictment. 

)     The  jnron  for  oar  Ladj  the  Qaeen,  upon  thdr  oath 

to  wit   5   present,  that  A.  B^  oo  the day  of ,  in  the 

year  of  oar  Lord ,  anlawfally,  nuUidoasly,  and  felonioasly  did 

cat  and  destroy  one  thoosand  bop-binds,  the  property  of  C.  D., 
then  growing  on  poles  in  a  certain  pkuitation  of  hops  of  the  said 

C.  D^  sitoate  in  the  parish  of ,  in  the  county  of :  against 

the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 
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£vtdeiu!6» 
To  in«inta3n  this  indictment,  the  prosecatar  mnst  prore  — 

1.  That  £he  pruoner  cat  or  destroyed  the  hop-bindi  in  question, 
or  part  of  them;  and  that  thej  were  at  the  time  growing  on  poks 
in  the  plantation  described  in  the  indictmenL  The  act  itaeU^  if 
wilfiil,  will  be  primA  facie  evidence  of  malice. 

2.  That  the  plantation  was  then  in  the  possession  or  ooenpation 
of  C.  D.,  and  that  it  is  sitnate  as  described  in  the  indictment.  If 
there  be  any  variance  in  this  respect  between  the  indictment  and 
proof,  the  indictment  may  be  amended  (a}. 


Damaging  XX,  Whosoever  Bball  unlawfally  and  xnalici- 
shnibt.  ftc  ouslj  cuty  break,  bark,  root  up,  or  otherwise  destroy 
orouDd*"*^^  or  damage  the  whole  or  any  part  of  any  tree,  sap- 
ling, or  shrub,  or  any  underwood,  growing  in  any 
park,  pleasure  ground,  garden,  orchard,  or  avenucy 
or  in  any  ground  adjoining  or  belonging  to  any 
dwelling  house  (in  case  the  amount  of  the  injury 
done  shall  exceed  the  sum  of  one  pound),  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  Court,  to  be  kept 
in  penal  serritude  for  the  term  of  three  years,  or 
to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement,  and,  if  a  male  under 
the  age  of  sixteen  years,  with  or  without  whipping. 

NOTB. 

IndictmeiU. 

^     The  jorors  for  oar  Lady  the  Queen,  upon  their  oath 

to  wit.  S   present,  that  A.  B.,  on  the day  of ,  in  the 

year  of  onr  Lord ,  milawfolly,  malicioosly,  and  felooioosly  did 

cat,  root  ap,  and  destroy  [*'  cttf,  hreaky  bark,  root  up,  or  otherwise 
destroy  or  damage "]  a  certain  oak  tree  of  C.  D.  [*'  the  whole  or 
any  part  of  any  tree,  sapling^  or  shrub,  or  any  vstdertDOod*''], 
then   growing  in  a  certain  plessore  ground  of  the  said  C  D. 

(a)  See  14  &  15  Vict,  c  100, 1. 1. 
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l"parh,  pleature  ground,  garden^  crekardj  or  avenue,  or  any 
ground  adjoining  or  belonging  to  ang  dweUing'houte  "],  sitaate  in 

the  pftrisb  of ,  in  the  coanty  of ;  thereby  doing  injury  to 

the  said  C.  D.,  to  an  amount  exceeding  the  snm  of  one  pound: 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Evidenee. 

To  maintain  this  indictment,  the  prosecutor  must  prove — 

1.  Tlie  cutting,  rooting  up,  or  destroying  of  the  tree  in  question, 
as  stated  in  the  indictment  Upon  an  indictment  on  stat  9  6. 1,  c. 
22,  s.  1,  which  was  similar  to  this,  it  appeared  that  the  trees  there 
cut  down,  were  not  thereby  actually  destroyed,  but  might  be  again 
grafted  on  other  stocks,  and  it  was  objected  that  from  the  words  in 
tiie  statute  "  or  otherwise  destroy,**  the  cutting  must  be  such  as  to 
destroy  the  tree,  to  be  within  the  meaning  of  the  Act;  but  the 
judges  held  that  the  cutting  down  of  the  trees,  without  the  total 
destruction  of  them,  was  an  offence  within  the  meaning  of  the 
statute  (a).  Where  the  indictment  described  the  trees  as  pear 
trees,  and  from  the  evidence  they  appeared  to  be  grafted  seedlings, 
about  seven  feet  high,  iutended  for  sale:  it  was  objected  that  these 
were  only  plants,  and  the  subject  of  a  summary  conviction  under 
another  section  of  the  statute;  but  Parke,  J.,  held  that  they  were 
properly  described  as  trees  (6). 

2.  That  it  was  done  maliciously.  If  proved  to  have  been  done 
wilfully,  the  jury  may  fairly  presume  that  it  was  done  maliciously. 
As  in  some  cases,  however,  it  may  be  doubtful  whether  the  prisoner 
did  not  cut  and  root  up  the  trees  with  intent  to  steal  them,  it  may 
be  advisable  in  such  cases  to  add  a  count  on  the  32d  section  of  the 
Larceny  Act,  as  ante,  p.  206. 

3.  That  the  tree  at  the  time  was  growing  in  a  pleasure-ground  of 
'C.  D.,  in  the  parish,  &c.  The  words  in  the  Act  are  "  park,  pleasure- 
ground,  garden,  orchard,  or  avenue,  or  any  ground  adjoining  or  be- 
longing to  any  dwelling-house.'*  Where  the  tree  was  described  as 
growing  in  ground  adjoining  to  a  dwelling-house,  and  it  appesred 
that  the  ground  was  separated  from  the  house  by  a  narrow  paved 
entry  and  a  pailing:  Parke,  J.,  held  that  the  evidence  did  not  main- 
tain the  indictment;  ground,  to  be  adjoining  to  a  dwelling-house, 
must  be  immediately  contiguous  to  it,  without  any  thing  intervening; 
but  he  left  it  to  the  jury  to  say  whether  it  was  not  a  garden  (c). 

4.  That  the  damage  done  exceeded  in  amount  the  sum  of  one 
pound.  If  the  tree  were  growing  elsewhere  than  in  a  park,  pleasure- 
ground,  &c.,  the  injury  done  must  be  laid  and  proved  to  exceed  five 
pounds  (d). 

(a)  B.  V.  Tajtfor,  R.  &  Rjr.  378.  (r)  R,  v.  Hodges^  supra, 

\b)  22.  V.  Ho^a,  Moody  ft  M.  Ml.      (if)  Sect  21. 
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Damaging 
ihfltn,  groif  ■ 
ingeUie- 
wbere. 


XXI.  Whosoever  shall  ualawfullj  and  malici'^ 
onsly  cut,  break,  bark,  root  up,  or  otherwise  de« 
stroy  or  damage  the  whole  or  anj  part  of  any  tree, 
sapling,  or  shrub,  or  any  underwood,  growing  else- 
where than  in  any  park,  pleasure  ground,  garden, 
orchard,  or  avenue,  or  in  any  ground  adjoining  to 
or  belonging  to  any  dwelling  house  (in  case  the 
amount  of  injury  done  shall  exceed  the  sum  of  five 
pounds),  shall  be  guilty  of  felony,  and  being  Gon« 
victed  thereof  shall  be  liable,  at  the  discretion  of 
the  Court,  to  be  kept  in  penal  servitude  for  the 
term  of  three  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  two  yeai's,  with  or  without 
hard  labour,  and  with  or  without  solitary  confine- 
ment, and,  if  a  male  under  the  age  of  sixteen  years, 
with  or  without  whipping. 

Note. 

Where  a  man  was  indicted  for  malidonsly  damaging  trees  to  an 
amount  exceeding  5iL,  it  appeared  that  the  damage  done  to  the  trees 
was  only  to  the  extent  of  1/.,  but  the  trees  were  growing  in  a  hedge, 
and  it  was  calcnUited  that  the  expense  of  stubbing  up  the  old  hedge, 
planting  a  new  one,  and  for  posts  and  rails  to  protect  it,  would  be 
42.  14«.  6<1,  making  together  52.  14«.  6dL;  the  Gonrt  of  criminal 
appeal  held  that  there  was  no  pretence  for  saying  that  this  was  doing 
damage  to  the  amount  of  52.  to  the  trees,  for  the  statute  does  not 
apply  to  consequential  damage  (a). 


Damaging 
them  to  the 


XXIL  Whosoever  shall  unlawfully  and  mali- 
Amount  of  ciously  cut,  break,  bark,  root  up,  or  otherwise 
eviTpwrtog.  destroy  or  damage  the  whole  or  any  part  of  any 
tree,  sapling,  or  shrub,  or  any  underwood,  where- 
soever the  same  may  be  growing,  the  injury  done 
being  to  the  amount  of  one  shilling  at  the  least, 
shall,  on  conviction  thereof  before  a  justice  of  the 

(a)  R.  T.  WkHemant  *JZ  Law  J.  ISO  m. 
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peace,  at  the  discretion  of  the  justice,  either  be 
committed  to  the  common  gaol  or  house  of  correc- 
tion,  there  to  be  imprisoned  only,  or  to  be  impri- 
soned and  kept  to  hard  laboar  for  any  term  not 
exceeding  three  months,  or  else  shall  forfeit  and 
pay,  over  and  above  the  amount  of  the  injury  done, 
such  sum  of  money,  not  exceeding  five  pounds,  as 
to  the  justice  shall  seem  meet ;  and  whosoever,  second 
having  been  convicted  of  any  such  offence,  either  "^ 
against  this  or  any  former  Act  of  Parliament,  shall 
afterwards  commit  any  of  the  said  offences  in  this 
section  before  mentioned,  and  shall  be  convicted 
thereof  in  like  manner,  shall  for  such  second  of- 
fence be  committed  to  the  common  gaol  or  house 
of  correction,  there  to  be  kept  to  hard  labour  for 
such  term,  not  exceeding  twelve  months  as  the 
convicting  justice  shall  think  fit ;  and  whosoever,  Third 
having  been  twice  convicted  of  any  such  offence  "**' 
(whether  both  or  either  of  such  convictions  shall 
have  taken  place  before  or  after  the  passing  of  this 
Act),  shall  afterwards  commit  any  of  the  said  of- 
fences in  this  section  before  mentioned,  shall  be 
guilty  of  a  misdemeanor,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement,  and,  if  a  male  under 
the  age  of  sixteen  years,  with  or  without  whipping. ' 

XXIII.  Whosoever  shall  unlawfully  and  mali-  Deicrovfoc 
ciously  destroy,  or  damage  with  intent  to  destroy,  in  a  Gardtn. 
any  plant,   root,   fruit,   or  vegetable  production, 
growing  in  any  garden,  orchard,  nursery  ground, 
hothouse,  greenhouse,  or  conservatory,  shall,  on 
conviction  thereof  before  a  justice  of  the  peace,  at 
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the  discretion  of  the  jastice,  either  be  committed 
to  the  common  gaol  or  house  of  correction^  there  to 
be  imprisoned  only,  or  to  be  imprisoned  and  kept 
to  hard  hibour,  for  anj  term  not  exceeding  six 
months,  or  else  shall  forfeit  and  pay,  over  and 
above  the  amount  of  the  injury  done,  such  sum  of 
money  not  exceeding  twenty  pounds  as  to  the  jus- 
tice shall  seem  meet ;  and  whosoever,  having  been 
convicted  of  any  such  offence,  either  against  this 
or  any  former  Act  of  Parliament,  shall  afterwards 
commit  any  of  the  said  offences  in  this  section 
before  mentioned,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  dis- 
cretion of  the  Court,  to  be  kept  in  penal  servitude 
for  the  term  of  three  years,  or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  with* 
out  hard  labour,  and  with  or  without  solitary  con- 
finement, and,  if  a  male  under  the  age  of  sixteen 
years,  with  or  without  whipping. 
Deitroying        XXIY.  Whosoevcr  shall  unlawfully  and  mali- 
Productionf  ciously  dcstroy  or  damage  with  intent  to  destroy, 
Tn^GSiSanif  ftuy  Cultivated  root  or  plant  used  for  the  food  of 
man  or  beast,  or  for  medicine,  or  for  distilling,  or 
for  dyeing,  or  for  or  in  the  course  of  any  manufac- 
ture, and  growing  in  any  land,  open  or  inclosed, 
not  being  a  garden,  orchard,  or  nursery  ground, 
shall,  on  conviction  thereof  before  a  justice  of  the 
peace,  at  the  discretion  of  the  justice,  either  be 
committed  to  the  common  gaol  or  house  of  correc- 
tion, there  to  be  imprisoned  only,  or  to  be  impri- 
soned and  kept  to  hard  labour,  for  any  term  not 
exceeding  one  month,  or  else  shall  forfeit  and  pay, 
over  and  above  the  amount  of  the  injury  done, 
such  sum  of  money  not  exceeding  twenty  shillings 


Tq  Fences^  GateSy  Sfc.  2^1 

as  to  the  justice  shall  seem  meet,  and  in  default  of 
payment  thereof,  together  with  the  costs,  if  or- 
dered^ shall  be  committed  as  aforesaid  for  any 
term  not  exceeding  one  month,  unless  payment  be 
sooner  made ;  and  whosoever,  having  been  con-  Second 
▼icted  of  any  such  offence  either  against  this  or  ^' 
any  former  Act  of  Parliament,  shidl  afterwards 
commit  any  of  the  said  offences  in  this  section 
before  mentioned,  and  shall  be  convicted  thereof 
in  like  manner,  shall  be  committed  to  the  common 
gaol  or  house  of  correction,  there  to  be  kept  to 
hard  labour  for  such  term  not  exceeding  six 
months  as  the  convicting  justice  shall  think  fit 


To  Fences. 

XXV.  Whosoever  shall  unlawfully  and  mallei-  Damagine 
ously  cut,  break,  throw  down,  or  in  anywise  de-  fSETor    '* 
stroy  any  fence  of  any  description  whatsoever,  or  ^•*** 
any  wall,  stile,  or  gate,  or  any  part  thereof  respec- 
tively, shall,  on  conviction  thereof  before  a  justice 
of  the  peace,  for  the  first  offence  forfeit  and  pay, 
over  and  above  the  amount  of  the  injury  done, 
such  sum  of  money  not  exceeding  five  pounds  as 
to  the  justice  shall  seem  meet ;  and  whosoever,  second 
having  been  convicted  of  any  such  offence,  either  ^^'"**'' 
against  this  or  any  former  Act  of  Parliament,  shall 
afterwards  commit  any  of  the  said  offences  in  this 
section  before  mentioned,  and  shall  be  convicted 
thereof  in  like  manner,  shall  be  committed  to  the 
common  gaol  or  house  of  correction,  there  to  be 
kept  to  hard  labour  for  such  term  not  exceeding 
twelve  months  as  the  convicting  justice  shall  think 
fit. 
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To  Blines. 

Setting  fire  XXVI.  Whosoever  shall  uolawfully  and  mali- 
Mile?****  ciously  set  fire  to  any  mine  of  coal,  cannel  coal, 
anthracite,  or  other  mineral  fuel,  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  Courts  to  be  kept  in  penal 
servitude  for  life  or  for  any  term  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement, 
and,  if  a  male  under  the  age  of  sixteen  years,  with 
or  without  whipping. 


to  wit.   ) 


Note. 

Indictmmi. 

The  jaron  for  oar  Lady  the  Qacen,  i^pon  their  oath 

present,  that  A.  B.,  on  the daj  of ,  in  the 

year  of  our  Laid ,  unlawfully,  malicioasly,  and  felooionsly  did 

set  fire  to  a  certain  mine  of  coal  ["  tnine  of  coal,  ctamel  eoa/,  on- 
thraeUef  or  other  mineral  fuel  ^  of  C.  D.,  situate  in  the  parish 

of ,  in  the  county  of :  against  the  form  of  the  statvte  ia 

such  case  made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity. 

An  attempt  to  commit  this  offence  is  made  felony  by  the  next 
section. 

Evidence. 
To  maintain  this  indictment,  the  proseoutor  must  prove  — 

1.  That  the  prisoner  set  fire  to  the  mine  in  queatioa  ;  and  that 

l«*H^4i^^\w  7"  '"  ^*  occupaUon  of  C.  D.,  and  situated 
as  described  m  the  mdictment 

h.L'^i^if^.^  "  m.lici«uly.    Bnt  if  it  be  prared  thtf 

to  commit  it,  th«  dareodut  may  be  found  goiltr  ofthe  att^DkT 
th»  .»d.ctm«.t,  U  &  15  Vict  0.  100.^9,^3  bTSSd  U 
nunner  meotiooed  in  the  nest  mcUoo.  » ~~  "»  ponauea  u 
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XXVII,  Whoever  shall  unlawfully  and  mali-  AttemwUng 
ciouslj  by  any  overt  act  attempt  to  set  fire  to  any  to  a  Mine. 
mine,  under  such  circumstances  that  if  the  mine 
were  thereby  set  fire  to  the  offender  would  be 
guilty  of  felony,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  dis- 
cretion of  the  Court,  to  be  kept  in  penal  servitude 
for  any  term  not  exceeding  fourteen  and  not  less 
than  three  years, — or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confine- 
ment, and,  if  a  male  under  the  age  of  sixteen 
years,  with  or  without  whipping. 

XXYIIL  Whosoever  shall  unlawfully  and  mali-  conTcying' 

^•^      1  .        ^     i_  J  -A     Water  Imo 

ciously  cause  any  water  to  be  conveyed  or  run  into  «  Mine,  ob- 
any  mine,  or  into  any  subterraneous  passage  com-  shaft,  &c.^  * 
municating    therewi^,    with    intent    thereby   to 
destroy  or  damage  such   mine,   or  to  hinder  or 
delay  the  working  thereof, — or  shall  with  the  like 
intent  unlawfully  and  maliciously  pull  down,  fill 
up,  or  obstruct,  or  damage  with  intent  to  destroy, 
obstruct,  or  render  useless,  any  airway,  waterway, 
dralDy  pit,  level,  or  shaft  of  or  belonging  to  any 
mine,  shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  seven  years  and  not  less  than  three 
years,  —  or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement,  and,  if  a 
male  under  the  age  of  sixteen  years,  with  or  with- 
out whipping :  Provided  that  this  provision  shall 
not  extend  to  any  damage  committed  underground 
by  any  owner  of  any  adjoining  mine  in  working 
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the  same,  or  by  any  person  duly  employed  in  such 
working. 

NOTB. 

^         As  to  drowning  t  mine,  the  following  maj  be  the  form  of  the 

I      The  jorora  for  our  Ladj  the  Qoeen,  apon  their  oath 

to  wit.   S  present,  that  A.B ,  on  the day  of ,  in  the  fear 

of  oar  Lord ,  unlawfully,  malicioosly,  and  feloniously  did  cause 

a  large  quantity  of  water  to  be  conveyed  into  a  certain  mine  P^  ai^ 
minef  or  amf  tubterrcmeovt  pcuioge  commnmioating  tAemmM"]  of 

C.  D.,  situato  in  the  parish  of ^  in  the  county  of y  with 

intent  thereby  then  to  damage  the  said  mine,  and  to  hinder  and 
delay  the  working  thereof  ["  with  kUeni  (Aereiy  io  ikstroy  or 
damage  such  mine,  or  to  Imder  or  dday  the  tporkmg  thereof^ : 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Evidence, 

To  maintain  this  indictment  the  prosecntor  must  prove — 

1.  That  the  prisoner  caused  the  water  to  be  conveyed  into  the 
mine,  in  the  pansh,  &c.,  as  stated  in  the  indictment;  and  that  the 
mine  was  then  in  the  possession  of  C.  D.  (a).  But  if  there  be  any 
variance  between  the  indictment  and  proof  in  the  name  of  the  owner 
or  occupier,  the  indictment  may  be  amended  in  that  respect 

2.  The  intent,  either  to  damage  the  mine,  or  to  hinder  or  dday 
the  working  of  it.  And  if  the  natural  effect  of  the  act  done,  would 
be  to  damage  the  mine,  or  to  hinder  or  delay  the  working  of  it,  the 
jury  may  fairly  presume  that  the  act  was  done  with  ^t  intenty 
unless  Uie  contrary  be  shown  on  the  part  of  the  prisoner.  Proof 
that  it  was  wilfully  done,  is  sufficient  proof  of  malice. 

It  is  provided,  however,  by  the  latter  part  of  the  above  sedaoo, 
that  it  shall  not  extend  "  to  any  damage  committed  under  ground, 
by  any  owner  of  any  a4j<rinlng  mine,  in  working  the  same,  or  by 
any  person  duly  employed  in  such  working." 

As  to  fining  up  or  obstructing  Airways  or  Shafts,  &&,  of  Ifines, 
the  following  may  be  the  form  of  the 


,(a)  See  A.  v.  Jomet,  1  Car.  &  K.  181, 
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Indictment, 

— ^—    1      The  jarore  for  oar  L«dj  the  Queen,  upon  their  oath 

to  wit,  S   pres«nt,  that  A.  B.,  on  the day  of ,  in 

the  jear  of  our  Lord ,  nnkwfnllj,  roaliciooalj,  and  feloni- 
ously did  fill  np  and  obstruct  ["pu//  doionj  JiU  up,  or  obstruct "] 
a  certain  airway  ["  eauf  uvneayj  vxUtrway^  drain^  pit,  levels  or 
Bhaft"2  ^  ^^^  belonging  to  a  certain  mine  of  C.  D.,  situate  in  the 

pariah  of ,  in  the  county  of ;  with  intent  thereby  to 

damage  the  said  mine  and  to  hinder  and  delay  the  working  thereof 
[the  seane  intent  as  m  the  last  case'] :  against  the  form  of  the  sta- 
tute  in  Buch  case  made  and  provided,  and  against  the  peace  of  our 
Lady  the  Queen,  her  crown  and  dignity. 

Evidence, 
To  maintain  this  indictment,  the  prosecutor  must  prove — 

1.  That  the  plaintiff  filled  up  the  airway,  &c.,  as  stated.  The 
28tii  section  c^  the  statute,  however,  contains  a  proviso,  that 
it  shall  not  extend  ^  to  any  damage  committed  under  ground  by  any 
owner  of  any  adjoining  mine  in  working  the  same,  or  by  any  person 
duly  employed  in  such  working."  Where  the  occupiers  of  adjoining 
mines  had  a  dispute  respecting  them,  and  one  of  them,  in  order  to 
assert  his  right,  ordered  his  men  to  build  a  wall  across  an  airway, 
which  would  have  the  effect  of  driving  back  the  choke  damp  upon  the 
other's  mine,  and  prevent  the  working  of  it :  the  workmen  being  in- 
dicted for  obstructing  the  airway,  Ld.  Abinger,  C.  B.,  held  that  if 
they  bond  fide  believed  that  in  obeying  their  master  they  were  only 
exercising  a  right  which  he  possessed,  they  could  not  be  convicted; 
but  if  they  knew  he  had  no  such  right,  it  would  be  otherwise  (a). 

2.  That  the  mine  was  then  in  the  occupation  of  C.  D.,  as  aade^ 
p.  380 :  and  is  situate  as  described  in  the  indictment 

3.  The  intent  either  to  damage  the  mine,  or  to  hinder  or  delay 
the  working  of  it,  as  in  the  la&t  case. 


XXIX.  Whosoerer  shall  unlawfully  and  mali-  Damaging 
ciouslj  pull  down  or  destroy,  or  damage  with  intent  Sn^es, 

(a)  JR.  V.  Jamest  8  Car.  ft  P.  181. 
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in'lJSuM**'    to  destroy  or  render  useless,  any  steam  engine  or 
other  engine  for  sinking,  draining,  ventilating,  or 
working,  or  for  in  anywise  assisting  in  sinking, 
draining,  ventilating,  or  working  any  mine,  or  any 
appliance  or  apparatus  in  connexion  with  any  such 
steam  or  other  engine,  or  any  staith,  building,  or 
erection  used  in  conducting  the  business  of  any 
mine,  or  any  bridge,  waggonway,  or  trunk  for  con- 
veying minerals  from   any  mine,  whether  such 
engine,  staith,  building,  erection,  bridge,  waggon- 
way,  or  trunk  be  completed  or  in  an  unfinished 
Bi&te, — or  shall  unlawfully  and  maliciously  stop, 
obstruct,  or  hinder  the  working  of  any  such  steam 
or  other  engine,  or  of  any  such  appliance  or  ap- 
paratus as  aforesaid,  with  intent  thereby  to  destroy 
or  damage  any  mine,  or  to  hinder,  obstruct,  or  delay 
the  working  thereof, — or  shall  unlawfully  and  mali- 
ciously wholly  or  partially  cut  through,  sever, 
break,  or  unfasten,  or  damage  with  intent  to  de- 
stroy or  render  useless,  any  rope,  chain,  or  tackle, 
of  whatsoever  material  the  same  shall  be  made, 
used  in  any  mine,  or  in  or  upon  any  inclined  plane, 
railway  or  other  way,  or  other  work  whatsoever, 
in  anywise  belonging  or  appertaining  to  or  con- 
nected with  or  employed  in  any  mine  or  the  work- 
ing or  business  thereof, — shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  Court,  to  be  kept  in  penal  servi- 
tude for  any  term  not  exceeding  seven  years  and 
not  less  than  three  years, — or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confine- 
ment, and,  if  a  male  under  the  age  of  sixteen  years, 
with  or  without  whipping. 
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Note. 
Indictment 

!The  jarDTB  for  oar  Lady  the  Queen,  upon  tbeir  oath 
prefleot,  that  A-  B.,  on  the day  of ,  in  the  year 

of  our  Lord ,  nnlawfally,  malicioosly,  and  feloniously  did  pull 

down  and  destroy  \^  piM  dwon  or  destroy,  or  damage  wiA  intent 
to  degtroy  or  render  welest**']  a  certain  steam  engine  of  C.  D.,  for 
sinking,  draining,  and  working  a  certain  mine  of  the  said  C.  D., 
["  anjf  Heam  engine  or  other  engine  for  evMmg,  draining,  ventHa- 
ting,  or  working  ang  mine, — or  any  etaith,  building,  er  erection 
used  in  conducting  the  business  of  any  mine, — or  any  bridge  or 
vaggon-way,  or  trunk  for  conveying  minercds  from  any  mine, — 
whether  completed  or  in  an  us^nished  statc'*'\  situate  in  the  parish 

of ,  in  the  county  of :  against  the  form  of  the  statute  in 

such  case  made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity. 

There  are  three  separate  offences  in  this  section.  The  abore 
form  of  indictment  is  for  the  first  one  of  them ;  indictments  for  the 
other  two  may  readily  be  framed  from  it. 

Evidence, 

To  maintain  this  indictment,  the  prosecutor  must  prove — 

1.  That  the  prisoner  pulled  down  or  destroyed  the  engine,  as 
stated;  and  that  the  engine  was,  at  the  time,  used  or  erected  for  the 
purpose  mentioned  in  the  indictment.  It  is  immaterial  whether  it 
was  completed  or  in  an  unfinished  state,  at  the  time.  Where  a  man 
waa  indicted  for  damaging  a  steam  engine  belonging  to  a  coal  mine 
with  intent  to  render  it  useless,  it  appeared  that  he  entered  the 
engine-house  (which  was  locked)  at  night,  and  set  the'engine  going, 
which,  being  at  the  time  disconnected  with  the  machinery  by  which 
the  coals  were  brought  up  from  the  mine,  worked  with  extraordi- 
nary velocity,  so  as  to  put  several  parts  of  the  machinery  out  of 
gear,  and  would  have  created  serious  damage  if  it  had  not  been 
timely  discovered,  and  the  engine  stopped :  Gumey,  B.,  left  it  to  the 
jury  to  say,  whether  the  intent  of  the  prisoner  was  either  to  destroy 
the  engine  or  to  render  it  useless,  for  if  so  the  ease  was  within  the 
statute  (a).  But  where  upon  such  an  indictment  for  damaging 
a  steam  engine,  it  appeared  that  it  was  not  the  engine  itself  which 
was  damaged,  but  a  cylinder  called  a  drum,  worked  by  the  engine, 
and  round  which  revolved  the  rope  which  brought  the  coals  to  the 
Jilt's  DKmth:  it  was  holden  that,  as  the  drum  was  no  part  of  the 
engine,  the  offence  stated  was  not  proved  (6).    In  this  last  case, 

(a)  B*  V.  Norrii,  9  Car.  &  F.  Ml.        (6)  R.  v.  Whmintkmm^  9  Car.  ft 

F.  284. 
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upon  another  acooont  for  damaging  an  ''erection"  nsed  fbr  con- 
ducting the  business  of  the  mine»  it  appeared  that  the  pit  at  the 
bottom  was  flooded,  bnt  at  some  distance  higher  np  the  shaft  there 
was  a  seam  of  coal,  and  for  the  purpose  of  working  it,  the  proeeca> 
tor  had  erected  a  scaffolding  at  the  level  across  the  shaft;  and  tbat 
the  prisoner,  knowing  this,  had  thrown  a  corve  (a  small  waggon) 
down  the  shaft,  and  therebj  greatly  injured  the  scaffold:  Patteson, 
J.,  held  that  the  scaffold  was  an  erection  within  the  meaning  of  the 
statute  (a). 

2.  That  the  mine  at  the  time  was  in  the  possesuon  or  oocupatioQ 
of  C.  D.,  and  situate  as  described  in  the  indictment. 

3.  That  the  prisoner  committed  the  offence  maliciously:  but  if 
he  did  it  wilfully,  the  jury  may  fairly  presume  malice  from  that 
circumstance. 

4.  If  the  offence  charged,  be  a  damaging  of  the  engine,  &a,  with 
intent  to  destroy  it  or  render  it  useless,  the  intent  must  be  proved 
from  circumstances  if  it  cannot  be  su£5ciently  implied  from  the  ac( 
done  (&). 
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£?b2£«|  ^^^^^'  Whosoever  shall  unlawfully  and  mali- 
Snai""'  ciouslj  break  down  or  cut  down  or  otherwise 
damage  or  destroy  any  sea  bank  or  sea  wall,  or  the 
bank,  dam,  or  wall  of  or  belonging  to  any  river, 
canal,  drain,  reservoir,  pool,  or  marsh,  whereby  any 
land  or  building  shall  be  or  shall  be  in  danger  of 
being  overflowed  or  damaged, —  or  shall  unlawfully 
and  maliciously  throw,  break,  or  cut  down,  level, 
undermine,  or  otherwise  destroy,  any  quay,  wharf, 
jetty,  lock,  sluice,  floodgate,  weir,  tunnel,  towing- 
path,  drain,  watercourse,  or  other  work  belonging 
to  any  port,  harbour,  dock,  or  reservoir,  or  on  or 
belonging  to  any  navigable  river  or  canal, — shall 

i^B,  ▼.  WktUi^hQm,  9  Car.  ft        (ft)  See  the  cases  above  cited. 
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be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  Court,  to  be 
kept  in  penal  servitude  for  life  or  for  any  term  not 
less  than  three  years, — or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confine- 
ment, and,  if  a  male  under  the  age  of  sixteen 
years,  with  or  without  whipping. 

NOTB. 

As  to  breaking  down  sea  or  riyer  bonks,  and  OTeiflowing  lands, 
the  following  may  bo  the  form  of  the 

IndktmenL 

;-  )      The  JTUxns  for  our  Lady  the  Qoeen,  upon  their  oath 

to  wit  5  present,  that  A.  B.,  on  the  day  of ,  in  the 

year  of  our  Lord ,  unlawfully,  maliciously,  and  feloniously  did 

break  down  and  cut  down  ["  break  cfotm,  cut  down^  or  oik^rwiae 
damage  or  dutroy"^  a  certain  part  of  the  bank  of  a  canal  ["  any 
aea-hmhy  or  tea-wall^ — or  (he  hank,  dam,  or  wall  qf  any  river, 

eanalj  droM,  ruervoir^  pool,  or  marsh  "]  called ,  in  the 

pariah  of in  the  county  of ;  by  means  whereof  cer- 
tain lands  there  were  then  [in  danger  of  being]  overflowed  and 
damaged :  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown 
and  dignity. 

Evidenoe. 

To  maintnin  this  indictment,  the  prosecutor  must  prove — 

1.  That  the  defendant  cut  or  broke  down  the  part  of  the  canal 
bank  mentioned  in  the  indictment ;  and  the  parish  and  county  in 
which  it  was  situate.  And  if  it  be  proved  to  have  been  done  wilfully, 
the  jury  may  fiedrly  presume  it  to  have  been  done  maliciously. 

2.  That  by  means  of  the  cutting  or  breaking  down  of  the  bank, 
certain  lands  were  overflowed  or  damaged,  or  in  danger  of  being  so, 
as  stated  in  the  indictment 

As  to  destroying  locks,  sluices,  &>»..,  on  navigable  rivers,  canals, 
&C.,  the  following  may  be  the  form  of  the 

Indktmmt 

iThe  jurors  for  our  Lady  the  Queen,  upon  their  oath 
present,  that  A.  B.,  on  the day  of — ;-,  in  the 

year  of  our  Lord ,  unlawfully,  maliciously,  and  feloniously  did 

S 
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tbrow  dowD,  level,  and  destroy  ['*  throw,  breakj  or  eiU  down,  levelf 
undermine,  or  otherwue  diMtroy**]  a  certain  lock  of  a  certain  canal 
[**  quay,  wharf,  jetty,  loch,  sluice,  floodgaU,  weir,  tumtel,  towmg 
path,  dram,  water-course,  or  other  work  belonging  to  any  port,  koT' 
hour,  dock,  or  reservoir,  or  on  or  belonging  to  any  navigable  rioeror 

canal  "2  called ,  in  the  parish  of ,  in  the  county  of : 

against  the  form  of  the  statute  in  snch  case  made  and  proTided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Evidence, 
To  maintain  this  indictment,  the  prosecutor  must  prore— 

1.  That  the  defendant  threw  down,  lereHed,  or  destroyed  the  lock 
on  the  canal  stated  in  tiie  indictment^  or  was  present  aiding  and 
abetting  in  doing  so;  and  that  it  was  situate  in  the  parish  and 
county  as  described. 

2.  If  the  offence  be  stated  as  an  injury  to  a  navigable  river,  it 
must  be  proved  that  the  river  at  that  particular  part  is  navigable. 


KpmoviDg  XXXI.  Whosoever  shall  unlawfully  and  mali- 
Bank^^ftcT  ciouslj  cut  off,  draw  up,  or  remove  any  piles,  chalk, 
RiT^rm^''^  or  Other  materials  fixed  in  the  ground,  and  used  for 
^^*^'  securing  any  sea  bank  or  sea  wall,  or  the  bank, 

dam,  or  wall  of  any  river,  canal,  drain,  aqueduct, 
marsh,  reservoir,  pool,  port,  harbour,  dock,  quay, 
wharf,  jetty,  or  lock, — or  shall  unlawfully  and 
maliciously ^pen  or  draw  up  any  fioodgate  or  sluice, 
or  do  any  other  injury  or  mischief  to  any  navigable 
river  or  canal,  with  intent  and  so  as  thereby  to 
obstruct  or  prevent  the  carrying  on,  completing,  or 
maintaining  the  navigation  thereof,  —  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  Court,  to  be  kept 
in  penal  servitude  for  any  term  not  exceeding  seven 
years  and  not  less  than  three  years, — or  to  be  im- 
prisoned for  any  term  not  exceeding  two  yeara^ 
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with  or  withoat  hard  labour,  and  with  or  without 
solitary  confinement,  and,  if  a  male  under  the  age 
of  sixteen  years,  with  or  without  whipping, 

KOTB. 

Ab  to  removing  piles,  &c,  fixed  in  the  ground,  fbr  aecuring  river 
or  eeft-bftnks,  the  foUowing  may  be  the  form  of  the 

IndictmenL 

!The  jiuorB  for  oar  Lady  the  Qaeen,  apon  their  oath 
present,  that  A.  B.,  on  the day  of  ,  in  the 

year  of  our  Ix)rd  ,  unlawfully,  malicioosly,  and  felonionsly 

did  draw  up  and  remove  ["  cut  off^  draw  vp,  or  remom^']  twenty 
pUes  ["  cmjf  piles,  ^aUty  or  other  materiah  2  fixed  in  the  groond, 
and  then  nsed  for  securing  the  bank  of  a  certain  canal  ["  om^  #ea- 
hcmk  or  tea-waUfHir  the  hank  dam  or  wall  of  any  rwer^  canal, 
dram    aqu^ktct^  marshy   reservoir,  pool,  port,   harbour,  dock, 

quaff,  wharf,  jett$,  or  lock"],  called ,  in  the  parish  of ,  in 

the  county  of :  against  the  form  of  the  statute  in  such  case 

made  and  provided,  ai^  against  the  peace  of  our  Lady  the  Queen, 
her  crown  and  digni^. 

Evidence. 
To  maintain  this  indictment,  the  prosecutor  must  prove-^ 

1.  That  the  defendant  drew  up  or  removed  the  piles  in  question, 
as  stated  in  the  indictment  or  that  he  was  present  aiding  and 
abetting  in  doing  so.  And  if  it  be  proved  to  have  been  done  wiU 
fnlly,  the  jury  may  thence  presume  that  it  was  done  maliciously. 

2.  That  the  piles  were  at  the  time  fixed  in  the  ground,  within  the 
parish,  ftc,  and  nsed  for  the  purpose  of  securing  the  bank  of  the 
canal  mentioned  in  the  indictment. 

As  to  drawing  up  flood-gates,  or  doing  other  damage  to  navigable 
riven  or  canals. 

Indictment 

>     The  jurors  for  our  Lady  the  Queen,  upon  their  oath 

to  wit   5  prnent,  that  A.  B.,  on  the day  of ,  in  the 

year  of  our  Lord ,  unlawfully,  maliciously,  and  feloniously  did 

open  and  draw  up  a  certain  floodgate  of  and  belonging  to  a  certain 
navigable  river  [**  open  or  draw  tg?  any  fioodgate  or  sluice,  or  do 
any  other  injury  or  mischief  to  any  naviyable  river  or  oanaT*'}, 

called ,  in  Uie  pariah  of ,  in  the  county  of ;  with 

intent  thereby  to  obstruct  and  prevent  the  carzying  on  and  main- 
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taining  the  navigatioii  thereof;  and  by  means  thereof  the  eanyin^ 
on  and  maintaining  the  navigation  of  the  said  river  were  then 
obatracted  and  prevented :  against  the  form  of  the  statute  in  soch 
case  made  and  provided,  and  against  the  peace  of  oar  Ladj  the 
Queen,  her  crown  and  dignity. 

Evidence. 
To  maintain  this  indictment  the  prosecntor  most  prove— 

1.  That  the  defendant  opened  or  drew  np  the  floodgate  in  ques- 
tion, or  was  present  aiding  and  abetting  in  doing  so ;  and  that  it 
was  situate  as  mentioned  in  the  indictment.  U  it  were  done  wil- 
fully, the  jnxy  will  be  wsrrsiited  in  finding  that  it  was  done  mali- 
ciously. 

2.  That  the  floodgate  belonged  to  the  river  mentioned  in  the 
indictment ;  and  that  the  river  was  navigable  at  that  particular 
part  of  it 

S.  Circumstances  from  which  the  jury  may  fairly  presume  that 
the  prisoner's  intent  was  to  obstruct  and  prevent  the  canying  on 
or  maintaining  the  navigation  of  the  river.  And  if  this  would 
have  been  the  natural  or  probable  consequence  of  the  prisoner's  act, 
he  may  fidrly  be  presumed  to  have  intended  it. 

4.  That  in  fact  the  carrying  on  and  maintaining  the  navigation 
of  the  river  were  obstructed  and  prevented  by  what  the  prisooer 
did. 


Breaking 

llOWD  tb« 
Dam  of  II 
Fiih  or  BfUl 
Pond. 


XXXIL  Whosoever  shall  unlawfully  and  mali- 
ciouslj  cut  through,  break  down,  or  otherwise  de- 
stroy the  dam,  floodgate,  or  sluice  of  any  fish  pond, 
or  of  any  water  which  shall  be  private  property, 
or  in  which  there  shall  be  any  private  right  of 
fishery,  with  intent  thereby  to  take  or  destroy  any 
of  the  fish  in  such  pond  or  water,  or  so  as  thereby 
to  cause  the  loss  or  destruction  of  any  of  the 
fish, — or  shall  unlawfully  and  maliciously  put  any 
lime  or  other  noxious  material  in  any  such  pond  or 
water,  with  intent  thereby  to  destroy  any  of  the 
fish  that  may  then  be  or  that  may  thereafter  be  put 
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therein, — or  shall  tmlawfuUj  and  maliciously  cat 
through,  break  down,  or  otherwise  destroy  the  dam, 
or  floodgate  of  any  mill  pond,  reservoir,  or  pool, 
shall  be  guilty  of  a  misdemeanor,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of 
the  Gourty  to  be  kept  in  penal  servitude  for  any 
term  not  exceeding  seven  years  and  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement,  and,  if  a 
male  under  the  age  of  sixteen  years,  with  or  with- 

out  whipping. 

Note. 

Ab  to  breaking  down  the  dam  of  a  fithpond^  the  following  maj  be 
the  form  of  the 

IndidmatL 

—    )       The  joron  for  oar  Lady  the  Queen,  npon  their 

to  wit  J   oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  unlawfully  and  maliciously  did  break 

down  and  destroy  P  aU  iluvugh,  briak  down  or  oihenoiie  cfe- 
«fro>y"]  the  dam  of  a  certain  fish-pond  [**  the  damyJhodgiUe,  or 
#2Hto0  qf  amy  JUk-pond^  or  qf  any  tootor  whkh  ahail  be  prkfote 
property  ^  or  tn  te^ck  thare  $kaU  is  a  private  right  of  fishery  ^  of 

C.  D.,  situate  in  the  parish  of ,  in  the  county  oi ;  with 

intent  thereby  then  to  take  and  destroy  [*'  take  or  destroy  "]  the 
fish  then  being  in  the  said  pood  [or,  and  did  thereby  then  cause  the 
loss  and  destruction  of  divers  of  the  fish  then  being  in  the  said 
pond] :  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity. 

£videiiC6, 

To  maintain  this  indictment  the  prosecutor  must  prove — 

1.  That  the  defendant  broke  down  or  destroyed  the  dam  of  the 
fish-pond  in  question,  within  the  parish,  Sec,  and  that  the  pond  was 
the  property  of  G.  D.  That  it  was  done  purposely,  will  be  su£Scient 
evidence  of  its  being  done  maliciously. 

2.  Circumstances  from  which  the  jury  may  fiurly  presume  that 
the  defendant  intended  to  take  or  destroy  the  fish  in  the  pond  ;  or 
the  loss  or  destruction  of  some  of  the  fish  in  the  pond,  by  the 
defendant's  act ;  according  as  it  is  laid  in  the  indictment 
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As  to  pntting  limOp  &c.,  into  a  fish-pood,  &e^  th«  following  majr 
be  the  form  of  the 

IndictmimL 

!The  joion  for  our  Lady  the  Qaeoi,  upon  their  oath 
present,  that  A.  B.,  on  the day  of ,  in  the 

year  of  onr  Lord ,  nnlawfally  and  malidonsly  did  pat  a  ha^ 

qoantity  of  lime  ["  €my  lime  or  other  noxiom  materkU"']  into  a 
certain  pond  ["pond  or  water  **2  of  ^-  ^i  aitoate  in  the  parish 

of ,  in  the  connty  of ,  with  intent  thereby  then  to  destroy 

the  fish  then  being  in  the  said  pond :  against  the  form  of  the  statute 
in  snch  case  made  and  provided,  and  against  the  peace  of  our  Lady 
the  Qaeen,  her  crown  and  dignity. 

Evidence, 
To  maintain  this  indictment,  the  prosecutor  must  prove— 

1.  That  the  defendant  pnt  the  lime,  &c,  into  the  fish-pcod  in 
question,  within  the  parish,  &c.;  and  that  the  pond  was  the  property, 
or  in  the  occupation,  of  C.  D.  That  it  was  done  purposely,  will  be 
sufficient  primd/acie  evidence  of  its  being  done  malidonsly. 

2.  Cirenmstanoes  firom  which  the  jury  may  foirly  presume  the 
intent,  as  hud.  That  the  lime  or  other  noxious  substance  woaUL 
naturally  have  the  tfSed  of  destroying  the  fish,  will  be  sufficiMit 
primd/acie  evidence  that  it  waa  put  into  the  poiid  with  that  intent. 

As  to  breaking  down  or  destroying  the  dam  of  a  mill-pond,  the 
following  may  be  the  form  of  the 

IndidmenL 

!The  jurors  for  onr  Lady  the  Queen,  upon  thmr  oath 
present,  that  A.  B.,  on  the day  of ,  in  the 

year  of  our  Lord ,  unlawfully  and  malidonsly  did  break  down 

and  destroy  [**  cut  through^  break  down  or  otherwiee  destroy  "]  the 

dam  of  a  certain  mill-pond  of  C.  D.,  situate  in  the  pariah  of , 

in  the  county  of :  against  the  form  of  the  statute  in  such  case 

made  and  provided,  and  against  the  peace  of  our  Lady  the  Queen, 
her  crown  and  dignity. 

Evidence. 

To  maintain  this  indictment,  the  prosecutor  must  prove  — 
That  the  defendant  broke  down  or  destroyed  the  dam  of  the  raiU> 
pood  m  question,  within  the  parish,  &c;  and  that  the  pood  waa  th« 
property,  or  in  the  occupation,  of  C.  D.  That  it  was  done  porpoaely 
will  be  suffident  primd/aeie  evidence  of  its  being  done  malicMmalj 
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To  Bridges,  Turnpike  Gates,  &c« 

XXXni.  Whosoever  shall  unlawfully  and  mail-  Damaffing 
ciouslj  puU  or  throw  down  or  in  anywise  destroy  Bridge, 
any  bridge  (whether  over  any  stream  of  water  or 
not),  or  any  viaduct  or  aqueduct,  over  or  under 
which  bridge,  viaduct,  or  aqueduct  any  highway, 
railway,  or  canal  shall  pass,  or  do  any  injury  with 
intent  and  so  as  thereby  to  render  such  bridge, 
viaduct,  or  aqueduct,  or  the  highway,  railway,  or 
canal  passing  over  or  under  the  same,  or  any  part 
thereof,  dangerous  or  impassable,  shall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  kept  in 
penal  servitude  for  life  or  for  any  term  not  less 
than  three  years, — or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confine- 
ment, and  if  a  male  under  the  age  of  sixteen  years, 
with  or  without  whipping. 


] 


NOTB. 

Indictment 

T  hj  wren  for  our  Lady  the  Qaeen,  upon  their  oath 

to  wit  i  present,  that  A.  B.,  on  the day  of ,  in  the 

year  of  oor  Lord ,  unlawfully,  maliciously,  uid  feloniously  did 

pull  down  and  destroy  ["puU  down  or  throw  down,  or  in  anywite 
dettrog  any  bridge  (whether  over  tmy  ttream  of  water  or  not)^  or 
tiny  vtaduct  or  aqueductj  over  or  wider  which  bridge^  viaduct  or 
aqueduct  any  highway  ^  railway  or  canal  $haU  patSj  —  or  do  any 
M^ciry,  with  intent  and  to  as  tiiereby  to  render  such  bridge,  fc.,  or 
any  part  thereof  dangerous  or  trnpoMoMe  "]  a  certain  public  bridge, 

situate  in  the  parish  of ,  in  the  coun^  of :  against  the 

form  of  the  statute  in  such  case  made  and  prarided,  and  against  the 
peaoe  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Evidence. 

To  maintun  this  indictment,    the    prosecutor  must  pro\'e  — 
That  the  defendant  pulled  down  or  destroyed  the  bridge  in  question, 
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within  the  parish,  &Cf  or  that  he  was  present  aiding  and  abetting 
in  doing  sa    The  act  itself,  if  wilfnl,  will  be  evidence  of  malice. 

Or  if  the  act  ehaiged  be,  that  he  ii\jared  the  bridge,  with  intent 
and  so  as  thereby  to  render  it  dangeroos  or  impaauble,  the  paxK 
secutor  most  prove  the  injoiy  as  laid,  the  intent,  and  that  the  elhct 
was  to  render  the  bridge  dangeroos  or  impassable. 


Destroying 
a  Turnpike 
Gala.  Toll 
Home,  Ac 


XXXIY.  Whosoever  shall  unlawfully  and  ma- 
liciously throw  down,  level,  or  otherwise  destroy, 
in  whole  or  in  part,  any  turnpike  gate  or  toll  bar, 
or  any  wall,  chain,  rail,  post,  bar,  or  other  fence 
belonging  to  any  turnpike  gate  or  toll  bar,  or  set 
up  or  erected  to  prevent  passengers  passing  by 
without  paying  any  toll  directed  to  be  paid  by  any 
Act  of  Parliament  relating  thereto,  or  any  hou8e» 
building,  or  weighing  engine  erected  for  the  better 
collection,  ascertainment,  or  security  of  any  such 
toll,  shall  be  guilty  of  a  misdemeanor. 

NOTB. 

IndieimmL 

)      The  jorors  for  oar  Ladj  the  Qneen,  npoo  their  oath 

to  wit  5  present  that  A.  B.,  on  the day  of ,  in  the 


year  of  our  Lord ,  nnlawfnlly  and  malidonsly  did  throw  down, 

level,  and  destroy  ["  throw  down^  kodf  or  otkerwite  detirog,  m 
loAofe  or  in  part*']  a  certain  tompike-gate  [^  tmy  tmrnpikt-gaU^  or 
iott-bar^ — or  any  waU,  cAom,  rtnl^pott,  6ar,  or  other  fmot^  fte- 
longmg  to  any  tmr^pihe-gaU  or  tolUtar^  or  mt  %ip  or  orociod  fo 
prevent  pataengere  patemg  hy  wiAinU  pa^  tmg  toU  dbredod  to 
UpaidbjfanyA(aofP»Uamenirdaingthereto,'-Hfr  at^  hotm^ 
huOdmg,  or  vetghmg-enffme  erected  for  the  better  eoUeeUomt  a*- 

eertamment,  or  aecmitg  qf  wag  each  tofl"],  called ,  aitoate  in 

the  parish  of ,  in  the  comity  of :  agamst  the  form  of  the 

sutnte  in  such  case  made  and  provided,  and  against  the  peace  of  our 
Lady  the  Qaeen,  her  crown  and  dignity. 

Evidence, 
To  maintain  this  mdictment,  the  prosecutor  moat    prx>Te«^ 
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That  the  defsadaat  tfanw  down,  levelled,  or  destroTed  the  tarnpike- 
gate,  or  other  thing  stated  in  the  indictment:  and  its  local  situation 
as  deaeribed;  and  that  the  prisoDflf  was  either  active  in  doing  it,  or 
was  present  aiding  and  abetting.  That  it  was  done  porpoeelj,  will 
be  soflSdent  evidence  of  its  being  done  malicionslj. 


Injiiries  to  Railways^  TelegraphB,  Age. 

XXXV.  Whosoever  shall  unlawfully  and  mali-  placing 
ciouslj  put,  place,  cast,  or  throw  upon  or  across  any  ^"K^hwAj 
railway  any  wood,  stone,  or  other  matter  or  thing,  Jj?**  '°**°** 
^-or  shall  unlawfully  and  maliciously  take  up,  re- 
move, or  displace  any  rail,  sleeper,  or  other  matter 
or  thing  belonging  to  any  railway,-— or  shall  un« 
lawfully  and  maliciously  turn,  move,  or  divert  any 
points  or  other  machinery  belonging  to  any  rail- 
way,— or  shall  unlawfully  and  maliciously  make  or 
show,  hide  or  remove,  any  signal  or  light  upon  or 
near  to  any  railway,  or  shall  unlawfully  and  mali- 
ciously do  or  cause  to  be  done  any  other  matter  or 
thing, — ^with  intent,  in  any  of  the  cases  aforesaid, 
to  obstruct,  upset,  overthrow,  injure,  or  destroy 
any  engine,  tender,  carriage,  or  truck  using  such 
railway, — shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of 
the  Court,  to  be  kept  in  penal  servitude  for  life  or 
for  any  term  not  less  than  three  years, — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and,  if  a  male  under 
the  age  of  sixteen,  with  or  without  whipping. 


NOTB. 

JndUstmmL 

The  jnron  for  oitr  Ladj  the  Qneen,  upon  their  oath 

present,  that  A.  B.,  on  the daj  of ,  in  the 

year  of  oar  Lord         ,  nnlawfhllj,  malidooslj,  and  felonionsly  did 
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pat,  pkoe,  east,  and  throw  a  pieoeof  wood  upoo  and  acroos  a  oertain 

railway,  called ,  in  the  pariah  of ^  in  the  county  of , 

[^'ptUf  pkace^  eoftj  or  throw  tq>on  or  aerou  oMntf  raihoay  emff  wood, 
iUme^  or  other  matter  or  thmg^ — or  take  up,  rsmoM,  or  diephee  oay 
rail,  sleeper,  or  other  nuUter  or  thing  belongmg  to  cmtf  rothooy, — 
or  ft<m,  move,  or  divert  any  points  or  other  machinery  belonging  to 
any  raUway^ — or  make  or  ehow,  hide  or  remove,  any  signal  or 
light  ifpoA  or  near  to  any  raihoay, — or  do  or  canse  to  be  dime  any 
other  matter  or  ihing^  with  intent  thereby  than  to  obstruct  and  injure 
a  certain  ragine  and  carriages  using  the  said  ndlway  ["  with  itdeni 
to  obstruct,  tgpsetf  overthrow,  injure,  or  destroy  any  engine,  tender, 
carriage^  or  truck  using  euch  railway  ^'\  :  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  Lady  the  Queen,  her  crown  and  dignity.  [The  intent  may  be 
laid  in  different  ways  m  other  counts,  ^deemed  ncoesearyJ^ 

Evidence. 

To  maintain  this  indictment,  the  prosecutor  must  prore-— 

1.  That  the  defendant  placed  or  threw  the  piece  of  wood,  &c., 
upon  or  across  the  railroad  ;  the  uanle  of  the  road,  the  parish, 
&C.;— or  that  he  did  some  of  the  other  acts  made  punishskble  by 
this  section  of  the  statute,  as  laid  in  the  indictment 

2.  The  intent  as  kid,  which  may  be  proved  by  circuxnatanoes 
from  which  the  jury  may  presume  it.  If  it  was  done  wilfully,  and 
was  likely  to  proiduoe  the  effect  alleged  to  be  intended,  this  of  itself 
will  be  good  prknAfads  evidence  of  the  intent. 


OlMtnicting 
Carriftges, 

&C.  OQ 

Railwayi. 


Damaging 
Telegraphi. 


XXXVI.  Whosoever,  hj  any  unlawful  act,  or 
bj  any  wilful  omission  or  neglect,  shall  obstruct  or 
cause  to  be  obstructed  any  engine  or  carriage  using 
any  railway,  or  shall  aid  or  assist  therein,  shall  be 
guilty  of  a  misdemeanor,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labour. 

XXXVII.  Whosoever  shall  unlawfully  and  ma- 
liciously cut,  break,  throw  down,  destroy,  injure, 
or  remove  any  battery,  machinery,  wire,  cable' 


To  Telegraphs.  395 

post,  or  other  matter  or  thing  whatsoever,  being 
part  of  or  being  used  or  employed  in  or  aboat  any 
electric  or  magnetic  telegraph,  or  in  the  working 
thereof,  or  shall  unlawfully  and  maliciously  pre- 
vent or  obstruct  in  any  manner  whatsoever  the 
sending,  conveyance,  or  delivery  of  any  communi- 
cation by  any  such  telegraph,  shall  be  guilty  of  a 
misdemeanor,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  im- 
prisoned for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour  :  Provided  that  if 
it  shall  appear  to  any  justice,  on  the  examination 
of  any  person  charged  with  any  offence  against 
this  section,  that  it  is  not  expedient  to  the  ends  of 
justice  that  the  same  should  be  prosecuted  by  in- 
dictmenty  the  justice  may  proceed  summarily  to 
hear  and  determine  the  same,  and  the  offender 
shall,  on  conviction  thereof,  at  the  discretion  of 
the  justice,  either  be  committed  to  the  common 
gaol  or  house  of  correction,  there  to  be  imprisoned 
only,  or  to  be  imprisoned  and  kept  to  hard  labour, 
for  any  term  not  exceeding  three  months,  or  else 
shall  forfeit  and  pay  such  sum  of  money  not  ex- 
ceeding ten  pounds  as  to  the  justice  shall  seem 
meet. 

XXXVIII.  Whosoever  shall  unlawfully  and  Attempt  to 
maliciously,  by  any  overt  act,  attempt  to  commit  graphs.  ~ 
any  of  the  offences  in  the  last  preceding  section 
mentioned,  shall,  on  conviction  thereof  before  a 
justice  of  the  peace,  at  the  discretion  of  the  justice, 
either  be  committed  to  the  common  gaol  or  house 
of  correction,  there  to  be  imprisoned  only,  or  to  be 
imprisoned  and  kept  to  hard  labour,  for  any  term 
not  exceeding  three  months,  or  else  shall  forfeit 
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and  paj  such  sum  of  money  not  exceeding  ten 
pounds  as  to  the  justice  shall  seem  meet. 


To  'Works  of  Art. 
Dam«ging         XXXIX.  Whosoevcr  shall  unlawfully  and  ma- 

Worksof  Art  ,.    .        ,       ,  ,  ,       ,         "^ 

in  Maaeuma  uciouslj  destroj  OF  damage  anj  book,  manuscript, 
or  PubUc  picture,  print,  statue,  bust,  or  vase,  or  any  other 
article  or  thing  kept  for  the  purpose  of  art,  science, 
or  literature,  or  as  an  object  of  curiosity,  in  any 
museum,  gallery,  cabinet,  library,  or  other  reposi* 
tory,  which  museum,  gallery,  cabinet,  library  or 
other  repository  is  either  at  all  times  or  from  time 
to  time  open  for  the  admission  of  the  public  or  of 
any  considerable  number  of  persons  to  view  the 
same,  either  by  the  permission  of  the  proprietor 
thereof  or  by  the  payment  of  money  before  en- 
tering the  same, — or  any  picture,  statue,  monu- 
ment, or  other  memorial  of  the  dead,  painted  glass, 
or  other  ornament  or  work  of  art,  in  any  church, 
chf^pel,  meeting  house,  or  other  place  of  divine 
worship,  or  in  any  building  belonging  to  the 
Queen,  or  to  any  county,  riding,  division,  city, 
borough,  poor  law  union,  parish,  or  place,  or  to 
any  university,  or  college  or  hall  of  any  university, 
or  to  any  inn  of  court,  or  in  any  street,  square, 
churchyard,  burial  ground,  public  garden  or 
ground,  or  any  statue  or  monument  exposed  to 
public  view,  or  any  ornament,  railing,  or  fence 
surrounding  such  statue  or  monument,  shall  be 
guilty  of  a  misdemeanor,  and  being  convicted 
thereof  shall  be  liable  to  be  imprisoned  for  any 
term  not  exceeding  six  months,  with  or  without 
hard  labour,  and,  if  a  male  under  the  age  of  six* 


To  Works  of  Art.  397 

teen  years^  with  or  without  whipping ;  provided 
that  nothing  herein  contained  shall  be  deemed  to 
affect  the  right  of  any  person  to  recover,  bj  action 
at  law,  damages  for  the  injury  so  committed. 

NOTB. 

As  to  destroyisg  or  cbuxutgiog  anything  kept  for  the  parpose  of 
art  or  edence  in  a  mnsenm,  the  following  may  be  the  form  of  the 

IndictmeiU, 

>     The  joTQiB  for  oar  Lady  the  Qaeen,  npon  their  oath 

to  wit.  S  present,  that  A.  B.,  on  the day  of ,  in  the 

year  of  our  Lord ,  nnlawfolly  and  malicioasly  did  damage 

[^^deitroy  cr  damage'^  a  certain by  then  [stctHng  how'\,  which 

said was  then  kept  for  the  purposes  of  art  and  science  and  as 

an  object  of  cariosity  ["  art,  tciencef  or  literature^  or  as  an  object 

of  curioaitj^']  in  a  certain  moseam  called  ,  [**  nuueuniy  gaU 

2sry,  oabmety  Ubroryy  or  other  reporitorg'*']*  ^^ich  moaeam  then 
was  from  time  to  time  open  for  the  admiseioa  d  the  pnbllc  to  yiew 
the  same  [**  ekher  ai  cdl  tmea  or  from  time  to  time  open  for  the 
admiseion  ofthepubUc,  or  ofang  contiderable  number  ofpereons, 
to  view  the  same,  either  by  the  permisaion  of  the  proprietor  thereof 
or  by  the  payment  of  money  before  entering  the  aame'*'] :  against  the 
form  of  the  statate  in  each  case  made  and  provided,  and  against  the 
peace  of  oor  Lady  the  Qaeen,  her  crown  and  dignity. 

Evidence, 
To  maintain  this  indictment,  the  proeecator  most  prove— 

1.  That  the  defendant  damaged  the  article  mentioned  in  the  in- 
dictment. And  if  it  be  proved  that  he  did  it  wilfully,  it  may  fairly 
be  presumed  that  he  did  it  malicioasly. 

2.  That  the  article  was  at  the  time  kept  in  the  museum  men- 
tioned in  the  indictment,  for  the  purposes  of  art  or  science,  or  as  a 
matter  of  curiosity. 

3.  That  the  museum  was,  either  at  all  times,  or  from  time  to 
time,  open  for  the  admission  of  the  public,  or  a  considerable  number 
of  persons,  by  permission  of  the  proprietor,  or  upon  payment  of 
mon^,  as  stated  in  the  indictment 

As  to  destroying  or  damaging  any  picture,  statue,  or  monument 
in  a  church  or  in  public,  the  following  may  be  the  form  of  the 

IndictTnent. 

— —    )     The  jurors  for  our  Lady  the  Queen,  upon  their  oath 

to  wit  5  present,  that  A.  B.,  on  the day  of ,  in  the 

year  of  oor  Lord ,  unlawfully  and  maliciously  did  damagd 
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[**  destroy  or  damagtT']  a  certain  monument  of  G.  D.,  deceased,  by 
Btating  how],  the  said  monument  then  being  in  the  church  of 

,  in  the  parish  of ,  in  the  county  of ["  any  picture, 

Btaiue,  monmnentf  or  other  memorial  of  the  dead^  painted  glase,  or 
other  ornament  or  work  of  art  in  any  church,  chapel,  meeting 
haute,  or  other  place  qf  divine  worBk^,  or  in  any  huHding  bdong- 
ing,  ^.,  or  in  any  etreet,  fc  ^;  jee  the  above  section, — or  any 
statue  or  monument  exposed  to  public  view*''] :  against  the  form  of 
the  statute  m  such  case  made  and  provided,  and  against  the  peace 
of  our  Ladj  the  Queen,  her  crown  and  dignity. 

Evidence, 
To  maintain  this  indictment,  it  must  be  proved— 

1.  That  the  defendant  damaged  the  monument  in  qaeBtion,  in 
the  manner  mentioned  in  the  indictment 

2.  That  the  monument  was  at  the  time  in  the  church  mentioned 
in  the  indictment,  and  situated  as  there  described. 


To  Cattle  and  other  Animali. 

Killing  or  XL.  Whosoever  sball  unlawfuUjand  maliciouslj 

ciuue."'  kill,  maim,  or  wound  any  cattle  shall  be  guiltj  of 
felony,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  fourteen  and 
not  less  than  three  years, — or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confine- 
ment. 

KOTK. 

IndietmenL 


)       The  jurors  for  our  Lady  the  Queen,  upon  their 

to  wit   5   oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  unlawfully,  maliciously,  and  feloni- 
ously did  kill  ["  kUl,  maim,  or  wound**]  a  certain  mare  [*'  any 
catUe**]i  the  property  of  C.  £>.:  against  the  form  of  the  statate  ia 
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such  ciM  made  and  provided,  and  agaunst  the  peace  of  oar  Ladjr  the 
Queen,  her  crown  and  dignity. 

It  is  not  sufficient  to  saj  that  the  defendant  killed  "  certain 
cattle,"  hut  the  species  of  cattle  killed  or  wounded  most  be  men- 
tioned (a). 

Evidmee. 

To  maintain  this  indictment,  the  prosecutor  must  prore — 

1.  The  killing  of  the  mare  by  the  prisoner,  as  stated  in  the  in- 
dictment The  words  in  the  statute  are  '*  kill,  maim,  or  wound." 
A  man  is  said  to  kill  an  animal,  when  he  wllfullj  does  that  which 
causes  the  death  of  it  Where,  upon  an  indictment  for  killing  a 
cow,  it  appeared  that  the  cow-house,  in  which  the  cow  was,  was  set 
fire  to,  and  the  cow  was  thereby  burnt  to  death :  Taunton,  J.,  held 
that  if  the  prisoner  set  fire  to  the  cow-house,  he  was  guilty  of  the 
offence  imputed  to  him  (6).  Wounding  must  be  bj  some  instru- 
ment; and,  therefore,  where,  upon  an  iodictment  for  wounding  a 
sheep,  it  appeared  that  the  prisoner  set  a  do^  at  the  sheep,  which 
bit  and  wounded  it:  Park,  J.,  held  that  this  was  not  a  maiming  or 
wounding  of  the  sheep^  hj  the  prisoner,  within  the  meaning  of  the 
Act  (c).  And  the  wound  may  be  either  an  incised  wound  by  a  cut- 
ting or  stabbing  instrument,  or  a  contused  wound  by  a  bludgeon,  or 
the  like  (<Q.  Maiming  cattle,  within  the  meaning  of  this  Act, 
seems  to  hsTS  the  same  signification  as  the  maiming  of  a  human 
being  (see  anUy  p.  67),  namely,  the  inflicting  an  injury  upon  such 
part  of  the  animal's  body,  as  may  render  it  less  able,  in  fighting,  to 
defend  itself,  or  to  annoy  its  adversary.  Upon  an  indictment  for 
killing  a  mare,  with  a  count  for  wounding,  and  another  for  muming 
her,  it  appeared  that  the  prisoner  poured  nitrous  acid  into  the  mare*s 
ear,  and  some  of  it  either  fell  or  was  poured  into  the  eye,  which 
blinded  her;  she  lived  in  great  agony  for  ten  days,  when  her  owner 
had  her  killed;  the  surgeon  proved  that  the  injury  done  to  the  ear 
was  what  is  technically  called  an  ulcer,  not  a  wound :  the  prisoner, 
however,  being  convicted,  the  judges  held  the  conviction  to  be  right, 
being  of  opnion  that  blinding  the  mare  by  the  means  above  stated, 
was  a  maiming  within  the  meaning  of  the  Act  (e).  But  where  a 
man,  being  incensed  against  a  horse  which  bad  thrown  him  and 
dragged  him  some  distance  along  the  ground,  caught  hold  of  the 
harse's  tongue,  a  part  of  which  romained  in  his  hand,  which  he 
threw  away;  it  was  not  known  how  this  was  effected,  but  it  was 
certainly  not  by  means  of  any  instrument;  being  indicted  for  this, 
one  count  stating  it  to  be  a  wounding,  and  another  a  maiming,  it  was 
objected  that  this  was  not  a  wounding,  not  being  effected  by  any  in- 
stnmient,  nor  a  maiming,  because  it  was  not  a  member  necessary  for 

(a)  R.  ▼.  Ckalkky,  R.  ft  Ry.  ^'M.  420. 

(ft)  R,  V.  Haughion  5  Car.  &  P.  {d)  See  anU,  p.  S4. 

U9.  (r)  17.  y.  Owem^  Ry.  &  M.  205. 
(c)  R»  V.  Htigkett  S  Car.  ft  P. 
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the  animal's  defence;  and  Wightman,  J.,  after  conferring  with  Pat- 
teeon,  J.,  heing  of  thb  opinion,  the  prisaner  waa  acquitted  (a).  To 
constitate  a  wounding,  however,  it  is  not  neoessaiy  that  the  injuy 
should  be  of  a  pennanent  nature  (6);  but  to  ooostitnte  a  maiming, 
it  must 

As  to  the  cattle  within  the  meaning  of  the  Act: — the  words  of 
the  Act  are  "  anj  cattle."  This  maj  be  deemed  to  include  the 
seversl  species  of  cattle  mentioned  in  tenth  section  of  the  laroenx 
Act,  ami,  p.  1 78,  as  to  the  stealing  of  cattle,—  -  amelj,  **  hocee, 
mare,  gelding,  colt,  or  fillj, — bull,  cow,  oz,  heifei  or  calf, — lam, 
ewe,  sheep,  or  lamb."  Asses  are  also  cattle,  within  ihe  meamng  of 
the  Act  (c);  so  are  pigs  (d). 

2.  That  it  was  done  malicioaslj.  But  it  is  inunaterial  whether 
the  offence  was  coounitted  from  malice  conceived  against  the  owner 
of  the  animal,  or  otherwise  (e).  Where  it  was  proved  that  the 
prisoner  thrust  a  knife  into  the  Tsgina  of  a  mars,  and  cut  her, 
whilst  she  was  standing  quietly  in  the  stable,  and  it  did  not  appear 
that  he  even  knew  to  whom  the  mare  belonged,  or  had  any  know- 
ledge of  her  owner,  nor  was  any  evidence  given  of  his  motive  for 
committing  the  offence:  upon  being  indicted  for  wounding  the  mars, 
it  was  objected  that  the  stat  1  Vict.  c.  90,  s.  2,  which  recited  this 
offence  and  altered  the  punishment,  had  the  effect  of  rendering  the 
twenty-fifth  sect  of  stat  7  &  8  G.  4,  c  30,  on  which  the  i^ct- 
ment  was  finuned,  inoperative;  but  the  prisoner  being  found  guilty, 
and  the  point  being  reserved  for  the  opinion  of  the  judges,  they  held 
the  conviction  to  he  right  (/).  And  generally,  where  the  offence  is 
proved  to  have  been  committed  wilfully,  the  jury  may  fiurly  infer 
that  it  was  done  maliciously. 

3.  That  the  mare  was  at  the  time  the  property  of  G.  D. 


Killing  or 
maiming 
other 
Anlmali. 


XLI.  Whosoeyer  shall  unlawfully  and  mali* 
ciouslj  kill,  maim,  or  wound  anj  dog,  bird,  beast, 
or  other  animal,  not  being  cattle,  but  being  either 
the  subject  of  larceny  at  common  law,  or  being 
ordinarily  kept  in  a  state  of  confinement,  or  for 
any  domestic  purpose,  shall,  on  conyiction  thereof 
before  a  justice  of  the  peace,  at  the  discretion  of 


(a)  R,  T.  Jeant^  1  C«r.  ft  K.  639. 
(6)  R.  V.  Haywood,  R.  ft  Ry.  16. 
(e)  il.  V.  Whiine^,  Rj.  ft  M.  8. 


(d)  R.  T.  Chappie,  R.  ft  Rr.  77. 

(«)  Pott,  lect.  68. 

(/)  It.  V.  2lMy,  1  Car.  ft  K.  7M. 
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the  justice,  either  be  committed  to  the  common 
gaol  or  house  of  correction,  there  to  be  imprisoned 
only,  or  to  be  imprisoned  and  kept  to  hard  labour, 
for  any  term  not  exceeding  six  months,  or  else 
shall  forfeit  and  paj,  over  and  above  the  amount 
of  injury  done,  such  sum  of  money  not  exceeding 
twenty  pounds  as  to  the  justice  shall  seem  meet ; 
and  whosoever,  having  been  convicted  of  any  such  second  : 
offence,  shall  afterwards  commit  any  of  the  said 
offences  in  this  section  before  mentioned,  and  shall 
be  convicted  thereof  in  like  manner,  shall  be  com- 
mitted to  the  common  gaol  or  house  of  correction, 
there  to  be  kept  to  hard  labour  for  such  term  not 
exceeding  twelve  months  as  the  convicting  justice 
shall  think  fit. 

To  Endps* 

XLIL  Whosoever  shall  unlawfully  and  mali-  setting  Are 
ciously  set  fire  to,  cast  away,  or  in  anywise  destroy  tng  a  sup!^^* 
any  ship  or  vessel,  whether  the  same  be  complete 
or  in  an  unfinished  state,  shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  Court,  to  be  kept  in  penal  servi- 
tude for  life  or  for  any  term  not  less  than  three 
years, — or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement,  and,  if  a 
male  under  the  a  go  of  sixteen  years,  with  or  with-* 
out  whipping. 

NOTK. 

IndktmtnL 

)     The  jaion  for  oar  Lady  tbe  QaeeD,  npon  their  oath 

to  wit.  5  present,  that  A.  B.,  on  the day  of ,  in  the 

year  of  oar  Lord ,  nnlawfally,  malicioaelyi  and  feloniously  did  ae( 
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fite  to  [^' set  Jire  to^  east  away,  or  in  an^  wise  dettroj/^^ca^mikAip 
and  Tetisel,  the  property  of  C.  D.,  the  same  being  then  in  an  unfiniabed 
state  [**  whether  the  same  be  complete  or  man  unfmished  Jtote**] : 
against  the  form  of  the  statate  in  snch  caae  made  sad  prorided,  and 
against  the  peace  of  our  Ladj  the  Queen,  her  crown  and  dignity. 

An  attempt  to  commit  this  offence  of  setting  fire  to  a  ship  or 
▼essel  is  punishable  bj  the  44th  MCdaiXfpost, 

Evidence, 
To  maintain  this  indictment,  the  prosecutor  most  pro?e— 

1.  That  the  prisoner  set  fire  to  the  ship  or  vessel  in  qnestion  (a). 
As  to  what  should  be  deemed  a  **  ▼essd,"  within  the  meaning  of  the 
former  Act  upon  this  subject,  7  &  8  G.  4,  c.  30,  a.  9,  haa  been  in 
some  cases  doubted.  Where  it  appeared  to  be  a  pleasure  boat,  aboat 
eighteen  feet  long,  Patteson,  J.,  inclined  to  think  that  it  was  a  Tesael 
within  the  meaning  of  the  Act;  but  the  prisoner  being  afterwaids 
acquitted  on  the  merits,  it  became  unnecessary  to  give  any  decisive 
opinion  upon  the  subject  (6).  On  the  other  hand,  where  a  prisoner 
was  indicted  for  setting  fire  to  a  barge,  Alderson,  J.,  intimated  that 
if  the  prisoner  should  be  convicted,  he  would  take  the  opinion  of  the 
judges  as  to  whether  a  barge  was  a  **  vessel"  within  the  mieaning  of 
the  Act;  but  the  prisoner  was  acquitted  (c). 

If  it  appear  that  the  prisoner  wilfully  set  fire  to  the  vessel,  the 
jury  may  fairly  presume  that  he  did  it  nialicionsly. 

2.  The  ownership  of  the  vessel.  Acts  of  ownership  would,  it 
should  seem,  be  sufficient  evidence  of  this.  But  in  geneiml  it  is  well 
to  be  prepared  to  prove  the  ownership  by  the  regular  evidence  of  it, 
such  as  the  bill  of  sale,  certificate  of  registry,  &e.  (d).  If  the 
name  of  the  owner  be  unknown,  the  vessel  must  be  described  in  the 
indictment  as  the  property  **  of  some  person  or  persons  to  the  jnron 
aforesaid  unknown." 


settinffBreto      XLIII.  Whosoever  shall  unlawfally  and  mail- 

or  dMtroying     •        i  .   «       ^  ^  .  •        j 

It,  to  pre-      ciously  set  fire  to,  or  cast  away,  or  m  anywise  des- 

Owner  or      troj  any  ship  or  vessel,  with  intent  therebj  to 

writers.        prejudice  anj  owner  or  part  owner  of  such  ship  or 

vessel,  or  of  any  goods  on  board  the  same,  or  any 

person  that  has  anderwritten  or  shaQ  underwrite 

(a)  See  m/^.  p.  848.  <e)  R.  t.  Smiik,  4  Car.  &  P.  9m. 

(6)  it.  V.  Aotiyer  c«  ol.  4  Car.  ft         (d)  See  S,  ▼.  PAiff<>,  By.  ft  U. 
P.MO.  » 
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anj  policy  of  insurance  upon  such  ship  or  vessel, 
or  on  the  freight  thereof,  or  upon  any  goods  on 
board  the  same,  shall  he  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  Court,  to  be  kept  in  penal  servitude  for  life 
or  for  any  term  not  less  than  three  years, — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  and,  if  a  male  under  the  age 
of  sixteen  years,  with  or  without  whipping. 

Note. 

IndictmenL 

)       The  jarors  for  oar  Ladj  the  Queen,  npon  their  oath 

to  wit   >  present,  that  A.  B.,  on  the -daj  of ,  in  the 

year  of  oar  Lord ,  anlawfollj,  malidoniilj,  and  feloniounlj  did 

£apcHi  the  high  sea]  set  fire  to  ["  itifirt  to^  cast  away,  or  in  antf' 

wue  destroif"']  a  ship  and  Yeesel  called  the ,  the  property  of 

C.  D.  [then  bislng  on  a  certain  vojage  npoB  the  high  sea],  with 
intent  thereby  then  to  prejndice  [the  said  C.  D.  the  owner  (or  a 
part  owner)  of  the  said  ship  and  ▼»8el  as  aforesaid,-— or  one  G.  H., 
the  owner  of  certain  goods  then  laden  and  being  on  board  of  the 
said  ship  and  vessel, —  or  J.  K.  and  L.  M.,  who  had  before  then 
seyerally  undenrritten  a  certain  policy  of  insurance  on  the  said  ship 
and  Teesel  for  the  said  yoyage,  and  on  the  freight  thereof,  and  on 
certain  goods  in  the  said  policy  alleged  to  be  laden  on  board  of  the 
fsaid  ship  and  vessel,  and  which  said  policy  was  then  in  fall  force 
and  operation,  or  €U  the  cate  maiy  be\ :  against  the  form  of  the 
statute  in  snch  case  made  and  provided,  and  against  the  peace  of 
our  Lady  the  Qaeen,  her  crown  and  dignity.  [  Ton  nu»f  have  several 
oounti  aUeging  the  intent  m  vairiout  vt^,  aa  above  mentioned^  and 
add  a  genereU  count  as  in  the  kut/ormJ] 

An  attempt  to  commit  the  o^ce  of  setting  fire  to  a  ship  or 
vessel  is  punishable  under  the  next  section. 

Evidence, 
To  maintain  this  indictment,  the  prosecutor  must  prove— 

1.  That  the  defendant  set  fire  to,  cast  away,  or  destroyed  the 
ship,  as  stated  in  the  indictment  And  a  part  owner  may  be  gailty 
of  this  offence,  or  as  accessory  before  the  £set  in  causing  it  to  be 
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done  by  others  (a).  And  the  accessoxy  may  be  tried  for  it  as  for  A 
Bubstantiye  felony,  although  the  principal  be  not  amenable  to 
jQBtice  (6). 

2.  The  ownenbip,  as  in  the  last  case. 

3.  The  intent  to  prejudice  the  owners,  or  a  part  owner,— or  tlM 
owner  of  goods  on  board,— or  the  onderwiters  i^o  have  underwritten 
a  policy  of  insurance  on  the  ship,  freight,  or  goods,— m  laid  in  the 
indictment.  Where  a  part  owner  was  indictsd  for  setting  fire  to  a 
ship,  with  intent  to  injure  the  other  owners,  it  was  objected  th«t 
there  was  no  eyidenoe  whatever  of  malice  against  the  other  ownen, 
from  which  the  intent  could  be  presumed:  but  the  judges  held  that 
as  the  act  of  setting  fire  to  the  ship  must  necessarily  prejudice  the 
owners,  the  prisoner  must  be  presumed  to  have  intended  that  which 
was  the  natural  result  of  his  act  (c).  If  the  intent  laid  be  to 
prejudice  the  owner  of  goods  laden  on  hoard,  evidence  must  be  given 
that  the  goods  were  put  on  bcwrd,  and  were  on  board  at  the  time  the 
offimce  was  committed,  with  proof  of  ownership.  If  the  intent  laid 
be  to  prejudice  the  underwriters,  the  policy  must  be  prodnoed  and 
proved;  and  the  inception  of  the  risk,  as  that  the  ship  sailed  on  the 
voyage  in  question,  &c,  must  likewise  be  proved.  And  the  natural 
effect  of  the  destruction  of  the  vessel  being  to  prejudice  the  ownen 
of  the  ship,  the  owners  of  the  goods  on  bowd,  and  the  underwriters, 
the  fact  by  itself,  if  proved  to  be  wilful,  will  be  sufficient  evidence 
that  it  was  done  with  intent  to  pr^udioe  those  persons  respectively. 


to2?lf^&  XLIV.  Whosoever  shall  unlawfully  and  mali- 
•  Ship.  ciously,  by  any  overt  act,  attempt  to  set  fire  to, 
cast  away,  or  destroy  any  ship  or  vessel,  under 
such  circumstances  that  if  the  ship  or  vessel  were 
thereby  set  fire  to,  cast  away,  or  destroyed,  the 
oflTender  would  be  guilty  of  felony,  shaU  be  guUty 
of  felony,  and  being  convicted  thereof  shaU  be 
liable,  at  the  discretion  of  the  Ck)urt,  to  be  kept  in 
penal  servitude  for  any  term  not  exceeding  four- 
teen  and  not  less  than  three  years,— or  to  be  im- 
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prisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  and,  if  a  male  under  the  age 
of  sixteen  years,  with  or  without  whipping. 
XLY.  Whosoever  shall  unlawfully  and  mail-  Placing 

1        1  .,  •        •    X  •      X  Gunpowder 

ciously  place  or  throw  in,  into,  upon,  against,  or  near  a  shtp 

«  .  ^  ji  .  1        ^tb  Intent, 

near  any  ship  or  vessel  any  gunpowder  or  other  ke. 
explosive  substance,  with  intent  to  destroy  or 
damage  any  ship  or  vessel,  or  any  machinery, 
working  tools,  goods,  or  chattels,  shall,  whether  or 
not  any  explosion  take  place,  and  whether  or  not 
any  injury  be  effected,  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  dis* 
cretion  of  the  Court,  to  be  kept  in  penal  servitude 
for  any  term  not  exceeding  fourteen  and  not  less 
than  three  years,-*or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confine* 
ment,  and,  if  a  male  under  the  age  of  sixteen  years, 
with  or  without  whipping. 

XLYI.  Whosoever  shall  unlawfully  and  mall-  Damaging 
ciously  damage,  otherwise  than  by  fire,  gunpowder,  wiie'than^by 
or  other  explosive  substance,  any  ship  or  vessel,    '*' 
whether  complete  or  in  an  unfinished  state,  with 
intent  to  destroy  the  same  or  render  the  same  use- 
less, shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  seven  years  and  not  less  than  three 
years, — or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement,  and,  if  a 
male  under  the  age  of  sixteen  years,  with  or  with- 
out whipping. 
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NOTB. 

Indictment, 

— —  )       The  jnrora  for  our  Lady  the  Qaeen,  npon  their  otth 

to  wit  S  preeent,  that  A.  B.,  on  the day  of  ^^,  in  the  year 

of  oar  Lord ^  nnlawfally,  maliciously,  and  feloQioosly  did  [upon 

the  high  sea]  damage  [**  damage  {Hherioite  than  hyfirty  gunpowder^ 

xir  other  explonve  wbttance**']  a  ship  and  ▼easel  cnlled  the , 

the  property  of  C.  D.  [then  being  npon  the  high  sea],  by  then 
[fbite  how  the  damage  vhmm  efected"],  with  intent  thereby  to  deeboy 
the  said  ship  and  vessel  [^or  to  render  the  said  ship  and  Tessel  use- 
less] :  against  the  form  5[  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  oar  Lady  the  Qaeeo,  her  crown  and 
dignity. 

f  [Where  the  indictment  was  objected  to,  becaoae  it  did  not  ex- 

pressly charge  the  damage  to  have  been  *'  otherwise  than  by  fire,** 
Patteson,  J.,  held  it  not  to  be  necessary,  the  particolar  mode  in 

I  which  the  vessel  was  damaged  being  statcxi  (a). 


JEvtdenoe, 

To  maintain  this  indictment,  the  prosecator  most  prove — 

1.  That  the  defendant  wilfully  damaged  the  ship  in  qaestioo,  in 
the  manner  stated  in  the  indictment;  from  which  the  jury  may 
fairly  infer  malice.  It  is  immaterial  whether  the  ship  was  complete 
or  in  an  unfinished  state  at  the  time  (6). 

2.  The  ownership  of  the  ship,  as  antey  p.  403.  If  this  cannot  be 
proved,  the  ship  may  be  stated  in  the  indictment  to  be  the  property 
*'  of  some  person  or  persons  to  the  jurors  aforesaid  unknown." 

3.  Circumstances  from  which  the  jury  may  fairly  presume  that 
the  damage  was  committed  with  intent  to  destroy  the  ship,  or  to 
render  it  useless. 


p.xhibitiDg        XLVIL  Whosoever  shall  unlawfully  mask,  alter, 

ftcf    '^**  or  remove  any  light  or  signal,  or  unlawfully  exhibit 

any  false  light  or  signal,  with  intent  to  bring  any 

ship,  vessel,  or  boat  into  danger,  or  shall  unlaw* 

ftilly  and  maliciously  do  anything  tending  to  the 

(a)  R.  w.  Bowytr,  4  Car.  ft  P.        (»)  rid€  npra. 
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immediate  loss  or  destruction  of  anj  ship,  vessel, 
or  boat,  and  for  which  no  punishment  is  herein- 
before provided,  shall  be  guilty  of  felonj,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  Court,  to  be  kept  in  penal  servitude  for  life, 
or  for  anj  term  not  less  than  three  years, — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  and,  if  a  male  under  the  age 
of  sixteen  years,  with  or  without  whipping. 


to  wit   S 


Note. 

InSictmenL 

The  jurors  for  oar  Ladj  the  Qaeen,  upon  their  oath 
present,  that  before  and  at  the  time  of  the  committing 
of  the  ofienee  hereinafter  mentioned,  a  certain  ship,  the  property  of 
some  person  or  persons  to  the  jurors  aforesaid  unknown,  was  sailing 

.upon  the  high  sea,  near  unto  the  parish  of ,  in  the  county  of 

,  and  that  A.  B.,  well  knowing  the  premises,  on  the day 

of ,  in  the  year  of  our  Lord ,  unlawfully  and  feloniously 

did  exhibit  a  false  light  ["  false  light  or  ngnal^]^  at  a  certain  place 
within  the  parish  and  county  aforesaid,  with  intent  thereby  then 
to  bring  the  said  ship  into  danger:  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our  Lady 
the  Queen,  her  crown  and  dignity. 

EvidenoSm 
To  maintain  this  indictment,  the  prosecutor  must  prove — 

1.  That  a  ship  was  sailing  near  the  coast,  and  that  the  defendant 
exhibited  a  false  light,  whilst  the  ship  was  in  sight  of  the  place 
where  it  was  exhibit^ 

2.  Circumstances  from  which  the  jury  may  fairly  presume  that 
the  act  was  done  for  the  purpose  of  bringing  the  ship  into  danger. 


XLVin.  Whosoever  shall  unlawfully  and  mali-  Removing 
ciously  cut  away,  cast  adrift,  remove,  alter,  deface,  o^^sL 
sink,  or  destroy,  or  shall  unlawfully  and  maliciously  ^"^' 
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DMtroying 
Wrecks  or 
Article! 
belonging 
thereto* 


do  anj  act  with  intent  to  cut  away,  cast  adrift^ 
remove,  alter,  deface  sink,  or  destroy,  or  shall  in 
any  other  manner  unlawfully  and  maliciously  injure 
or  conceal  any  boat,  buoy,  buoy  rope,  perch,  or 
mark  used  or  intended  for  the  guidance  of  seamen 
or  the  purpose  of  navigation,  shall  be  guilty  of 
felony,  and  being  convicted  thereof,  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  seven  years 
and  not  less  than  three  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour,  and  with  or  without  solitary 
confinement,  and,  if  a  male  under  the  age  of  sixteen 
years,  with  or  without  whipping. 

XLIX.  Whosoever  shall  unlawfully  and  mali* 
ciously  destroy  any  part  of  any  ship  or  vessel 
which  shall  be  in  distress,  or  wrecked,  stranded, 
or  cast  on  shore,  or  any  goods,  merchandise,  or 
articles  of  any  kind  belonging  to  such  ship  or 
vessel,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of 
the  Court,  to  be  kept  in  penal  servitude  for  any 
term  not  exceeding  fourteen  and  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinements 


TitActtntnL 

)     The  jnrore  for  cor  Lady  the  Qaeen,  upon  their  oath 

to  wit.  i  pnsentf  that  hefore  and  at  the  time  of  the  oommittiiiiir 
of  the  offence  hereinafter  mentioned,  %  certain  ship,  the  property  of 
some  person  or  persons  to  the  jurors  aforesaid  unknown,  was  stranded 
and  cast  on  shore  [*'  m  distrest  or  wredbedf  ttranded  or  eoH  on 

fAore**],  and  that  A.  B.,  on  the day  of ,  in  the  year  of 

our  L(»d f  and  whilst  the  said  ship  was  eoi  stnsded  and  cast 
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(m  shore,  nnUwfiiUj,  xnalictooaly,  and  felonioiiBly  did  destroy  a  cer- 
tain part  of  the  said  ship,  to  wit,  the  -»—  of  the  said  ship  [**  ang 
pari  ofamfship  or  veasdy — or  any  goodt,  merchandiae,  or  arHcks 
of  amy  hmd  belonging  to  mcH  ship  or  msw^"]  :  against  the  fonn  of 
&e  statute  in  siidb  esse  made  and  provided,  and  against  the  peace 
of  our  Lady  the  Queen,  her  crown  and  dignity. 

Emdenee, 

To  maintain  this  indictment,  the  prosecutor  must  pro¥e« 

1.  That  the  ship  in  question  was  stranded  or  cast  on  shore,  as 
stated. 

S.  That  the  part  alleged  to  have  heen  destroyed  was  destroyed 
by  the  prisoner,  as  charged  in  the  indictment;  or  that  he  was  pre- 
sent aiding  and  abetting.  And  if  it  be  proved  to  have  been  wil- 
fully done,  the  jury  may  thence  (airly  presume  that  it  was  done 
maliciously. 


,  Zietters  titreatening  to  Inim  or  destroy* 

L.  Whosoever  shall  send,  deliver,  or  utter,  orsoidtiig 
directly  or  indirectlj  cause  to  be  received,  know-  threatniag 

"'  bum  or 
itraj 
illdmci. 


ing  the  contents  thereof,  anj  letter  or  writing  d^t?™  ^ 
threatening  to  bum  or  destroy  any  house,  bam,  or  fuJlSI^ 


other  building,  or  any  rick  or  stack  of  grain,  hay, 
or  straw,  or  other  agricultural  produce,  or  any 
grain,  hay,  or  straw,  or  other  agricultural  produce 
in  or  under  any  building,  or  any  ship  or  vessel,— or 
to  kill,  maim,  or  wound  any  cattle,— «hall  be  guilty 
of  felony,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  kept  in 
penal  servitude  for  any  term  not  exceeding  ten 
years  and  not  less  than  three  years,  or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  and,  if  a  male  under  the  age 
of  sixteen  years,  with  or  without  whipping. 

T 
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KOTE. 

JndictmenL 

)     The  jurors  for  our  Lady  the  Queen,  upon  their  oath 

to  wit.   S  present,  that  A.  B.,  on  the day  of ^,  in  the 

year  of  our  Lord ,  knowingly  and  feloniously  did  send  ["  tend 

or  deliver  or  trfter'*]  to  C.  D^  a  certain  letter  ["  letter  or  vrttmf], 
directed  to  the  said  C.  D.,  by  the  name  and  description  of  Mr.  C.  D, 
threatening  to  bum  his  house,  and  his  stacks  of  pain,  hay,  and 
straw  [«  threatening  to  bum  or  destroy  any  Aouse,  bam,  or  other 
building,  or  any  rick  or  stack  of  gram,  luof,  or  straw,  or  other  agri- 
cultural  produce  in  or  under  any  building,  or  any  shq>  or  vessd^ 
or  to  Tall,  maim,  or  wound  any  cattle"'] ;  and  which  said  letter  U  as 
follows,  that  is  to  say,—  [here  set  out  the  letter  verbatim] ;  agaiDst 
the  form  of  the  statute  in  such  case  made  and  proyided,  and  against 
the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Evidence, 
To  maintain  this  indictment,  the  prosecutor  must  prore— 

1.  The  sending  of  the  letter,  as  ante,  p.  65. 

2.  The  letter  being  produced  and  proTed,  must  be  read;  and  the 
prosecutor  or  other  witness  must  give  such  explanation,  if  necessuy 
and  practicable,  as  to  render  any  doubtful  passage  in  it  intelligible. 


Injuries  not  Herein-before  mentioned. 

«^*  w"''  LI.  Whosoever  shall  unlawfullj  and  maliciously 
commit  any  damage,  injury,  or  spoil  to  or  upon  any 
real  or  personal  property  whatsoever,  either  of  a 
public  or  private  nature,  for  which  no  punishment 
is  herein-before  provided,  the  damage,  injury,  or 
spoil  being  to  an  amount  exceeding  five  pounds, 
shall  be  guilty  of  a  misdemeanor,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of 
the  Court,  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labour; 
and  in  case  any  such  offence  shall  be  committed 
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between  the  hours  of  nine  of  the  clock  in  the 
evening  and  six  of  the  clock  in  the  next  morning, 
shall  be  liable,  at  the  discretion  of  the  Court,  to  h% 
kept  in  penal  serTitude  for  any  term  not  exceeding 
five  years  and  not  less  than  three,  or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour. 

LII.  Whosoever  shall  wilfully  or  maliciously  oAoder  mav 
commit  any  damage,  injury,  or  spoil  to  or  upon  or  fined, 
any  real  or  personal  property  whatsoever,  either  of 
a  public  or  private  nature,  for  which  no  punish- 
ment is  herein-before  provided,  shall,  on  conviction 
thereof  before  a  justice  of  the  peace,  at  the  dis- 
cretion of  the  justice,  either  be  committed  to  the 
common  gaol  or  house  of  correction,  there  to  be 
imprisoned  only,  or  to  be  imprisoned  and  kept  to 
hard  labour,  for  any  term  not  exceeding  two 
months,  or  else  shall  forfeit  and  pay  such  sum  of 
money  not  exceeding  five  pounds  as  to  the  justice 
shall  seem  meet,  and  also  such  further  sum  of  money 
as  shall  appear  to  the  justice  to  be  a  reasonable 
compensation  for  the  damage,  injury,  or  spoil  so 
committed,  not  exceeding  the  sum  of  five  pounds  ; 
which  last-mentioned  sum  of  money  shall,  in  the 
case  of  private  property,  be  paid  to  the  party  ag- 
grieved ;  and  in  the  case  of  property  of  a  public 
nature,  or  wherein  any  public  right  is  concerned, 
the  money  shall  be  applied  in  the  same  manner 
as  every  penalty  imposed  by  a  justice  of  the  peace 
under  this  Act ;  and  if  such  sums  of  money,  to- 
gether with  costs  (if  ordered),  shall  not  be  paid 
either  immediately  after  the  conviction,  or  within 
such  period  as  the  justice  shall  at  the  time  of  the 
conviction  appoint,  the  justice  may  commit  the 
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EsoBptloni. 


The  pre- 
ceding 
Section  to 
extend  to 
Ti 
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offender  to  the  comnion  gaol  or  house  of  correction, 
there  to  be  imprisoned  only,  or  to  be  imprisoned  and 
kept  to  hard  labour,  as  the  justice  shall  think  fit, 
for  any  term  not  exceeding  two  months,  unless 
such  sums  and  costs  be  sooner  paid  :  Provided  that 
nothing  herem  contained  shall  extend  to  any  caee 
where  the  party  acted  under  a  fair  and  reasonable 
supposition  that  he  had  a  right  to  do  the  act 
complained  of,  nor  to  any  trespass,  not  being  wilful 
and  malicious,  conmiitted  in  hunting,  fishing,  or  in 
the  pursuit  of  game,  but  that  every  such  trespass 
shall  be  punishable  in  the  same  manner  as  if  this 
Act  had  not  passed. 

LIIL  The  provisions  in  the  last  preceding  section 
contained  shall  extend  to  any  person  who  shall 
wilfully  or  maliciously  commit  any  injury  to  any 
tree,  sapling,  shrub,  or  underwood,  for  which  DO 
punishment  is  herein-before  provided. 


Making  or  haTiiig  Gunpowder  to  commit 

Offences. 

Making  or         LIV.  Whosoevcr  shall  make  or  manufacture,  or 

powder.  *c'  kuowingly  have  in  his  possession,  any  gunpowder 

Felony  under  or  Other  ezplosivc  substauce,  or  any  dangerous  or 
thii  Act.  •        ^v .  , .  ... 

noxious  thrag,  or  any  machine,  engine,  instrument, 

or  thing,  with  intent  thereby  or  by  means  thereof 
to  commit,  or  for  the  purpose  of  enabling  any  other 
person  to  commit,  any  of  the  felonies  in  this  Act 
mentioned,  shall  be  guilty  of  a  misdemeanor,  and 
being  convicted  thereof  shall  be  liable,  at  the  dis- 
cretion of  the  Court,  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement, 
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and,  if  a  male  under  the  age  of  sixteen  years,  with 
or  without  whipping. 

LV.  Any  justice  of  the  peace  of  any  county  or  Wamnuto 

1.1.1  ••  ,         »        y  .  iMTch  for 

place  in  which  any  machine,  engine,  implement,  or  Guopowder/ 
thing,  or  any  gunpowder  or  other  explosive, 
dangerous,  or  noxious  substance,  is  suspected  to  be 
made,  kept,  or  carried  for  the  purpose  of  being 
used  in  committing  any  of  the  felonies  in  this  Act 
mentioned,  upon  reasonable  cause  assigned  upon 
oath  by  any  person,  may  issue  a  warrant  under  his 
hand  and  seal  for  searching  in  the  daytime  any 
house,  mill,  magazine,  storehouse,  warehouse,  shop, 
cellar,  yard,  wharf,  or  other  place,  or  any  carriage, 
waggon,  cart,  ship,  boat,  or  vessel,  in  which  the 
same  is  suspected  to  be  made,  kept,  or  carried  for 
such  purpose  as  herein-before  mentioned;  and 
every  person  acting  in  the  execution  of  any  such 
warrant  shall  have,  for  seizing,  removing  to  proper 
places,  and  detaining  every  such  machine,  engine, 
implement,  and  thing,  and  all  such  gunpowder,  ex- 
plosive, dangerous,  or  noxious  substances  found 
upon  such  search,  which  he  shall  have  good  cause 
to  suspect  to  be  intended  to  be  used  in  committing 
any  such  offence,  and  the  barrels,  packages,  cases, 
and  other  receptacles  in  which  the  same  shall  be, 
the  same  powers  and  protections  which  are  given 
to  persons  searching  for  unlawful  quantities  of 
gunpowder  under  the  warrant  of  a  justice  by  the 
Act  passed  the  Session  holden  in  the  twenty -third 
and  twenty -fourth  years  of  the  reign  of  her  present 
Majesty,  chapter  one  hundred  and  thirty-nine,  in- 
tituled **  An  Act  to  amend  the  Law  concerning  the 
making,  keeping,  and  Carriage  of  Gunpowder  and 
Compositions  of  an  explosive  Nature,  and  concern- 
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ing  the   Manufacture,    Sale,  and  Use  of   Fire^ 
works." 


Prindpftla  in 
the  Second 
Degree  and 
Accetaories. 


Appre- 
henaioa  of 
Persons 
loitering  at 
Night,  and 
suspected  of 
Felonj 
against  this 
Act. 


Malice 
against 
Owner  an- 
neccasary. 


Other  Matters. 

LVL  In  the  case  of  every  felony  punishable 
under  this  Act,  every  principal  in  the  second  de- 
gree) and  every  accessory  before  the  fact,  snail  be 
punishable  in  the  same  manner  as  the  principal  in 
the  first  degree  is  by  this  Act  punishable ;  and 
every  accessory  after  the  fact  to  any  felony  pun- 
ishable under  this  Act  shall  on  conviction  be 
liable,  at  the  discretion  of  the  Court,  to  be  im- 
prisoned for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without 
solitary  confinement ;  and  every  person  who  shall 
aid,  abet,  counsel,  or  procure  the  commission  of 
any  misdemeanor  punishable  under  this  Act  shall 
be  liable  to  be  proceeded  against,  indicted,  and 
punished  as  a  principal  offender. 

LYII.  Any  constable  or  peace  officer  may  take 
into  custody,  without  warrant,  any  person  whom 
he  shall  find  lying  or  loitering  in  any  highway, 
yard,  or  other  place  during  the  night,  and  whom 
he  shall  have  good  cause  to  suspect  of  having  com- 
mitted or  being  about  to  commit  any  felony  against 
this  Act,  and  shall  take  such  person  as  soon  as 
reasonably  may  be  before  a  justice  of  the  peace,  to 
be  dealt  with  according  to  law. 

LVIII.  Every  punishment  and  forfeiture  by 
this  Act  imposed  on  any  person  maliciously  com- 
mitting any  offence,  whether  the  same  be  punish- 
able upon  indictment  or  upon  summary  conviction, 
shall  equally  apply  and  be  enforced,  whether  the 
offence  shall  be  committed  from  malice  conceived 
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against  the  owner  of  the  property  in  respect  of 
which  it  shall  be  committed  or  otherwise. 

LIX.  Every  provision  of  this  Act  not  herein-  Thi«  Act  to 
before  so  applied  shall  apply  to  every  person  who,  venoru  in 

•   1.,  ...  1^1  t  po»8CMion  of 

with  intent  to  injure  or  defraud  any  other  person,  the  property 
shall  do  any  of  the  Acts  herein-before  made  penal, 
although  the  offender  shall  be  in  possession  of>  the 
property  against  or  in  respect  of  which  such  Act 
shall  be  done.  « 

LX.  It  shall  be  sufficient  in  any  indictment  for  intent  to* 

/«•  .  !•*  f.iiii  Injure  par- 

any  onence  against  this  Act,  where  it  shall  be  ne-  ticaiar 
cessary  to  allege  an  intent  to  injure  or  defraud,  to  notbemted 
allege  that  the  party  accused  did  the  Act  with  in-  ment. 
tent  to  injure  or  defraud  (as  the  case  may  be), 
without  alleging  an  intent  to  injure  or  defraud  any 
particular  person;  and  on  the  trial  of  any  such 
offence  it  shall  not  be  necessary  to  prove  an  intent 
to  injure  or  defraud  any  particular  person,  but  it 
shall  be  sufficient  to  prove  that  the  party  accused 
did  the  Act  charged  with  an  intent  to  injure  or 
defraud  (as  the  case  may  be). 

LXI.  Any  person  found  committing  any  offence  Ptrtoni  in 
against  this  Act,  whether  the  same  be  punishable  ^mniut?ng 
upon  indictment  or  upon  summary  conviction,  may  teappr^T'^^ 
be  immediately  apprehended,  without  a  warrant,  wu^out 
by  any  peace  officer,  or  the  owner  of  the  property  ^•"*»^* 
injured,  or  his  servant,  or  any  person  authorised 
by  him,  and  forthwith  taken  before  some  neigh- 
bouring justice  of  the  peace,  to  be  dealt  with  ac- 
cording to  law. 

Summary  Conviction. 

LXIL  Where  any  person  shall  be  charged  on  Apprehend- 
the  oath  of  a  credible  witness  before  any  justice  of  "'        *"* 
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the  peace  with  any  offence  ptmiahable  on  Bammarj 
conviction  under  this  Act,  the  justice  maj  summon 
the  person  charged  to  appear  at  a  time  and  place 
to  be  named  in  such  summons  ;  and  if  he  shall  not 
appear  accordingly,  then  (upon  proof  of  the  due 
service  of  the  summons  upon  such  person  by  deli- 
vering the  same  to  him  personally,  or  by  leaving 
the  same  at  his  usual  place  of  abode),  the  justice 
may  either  proceed  to  hear  and  determine  the  case 
ex  parte,  or  issue  his  warrant  for  apprehending 
such  person  and  bringing  him  before  himself  or 
some  other  justice  of  the  peace  ;  or  the  justice  be- 
fore whom  the  charge  shall  be  made  may  (if  he 
shall  so  think  fit),  without  any  previous  sununons 
(unless  where  otherwise  specially  directed),  issue 
such  warrant;  and  the  justice  before  whom  the 
person  charged  shall  appear  or  be  brought  shall 
proceed  to  hear  and  determine  the  case. 

Atettori.  LXni.  Whosoever  shall  fud,  abet^  counsel,  or 

procure  the  commission  of  any  offence  which  is  by 
this  Act  punishable  on  summary  conviction,  either 
for  every  time  of  its  commission,  or  for  the  first 
and  second  time  only,  or  for  the  first  time  only, 
shall,  on  conviction  before  a  justice  of  the  peace, 
be  liable,  for  every  first,  second,  or  subsequent 
offence  of  aiding,  abetting,  counselling,  or  pro- 
curing, to  the  same  forfeiture  and  punishment  to 
which  a  person  guilty  of  a  first,  second,  or  subse- 
quent offence  as  a  principal  offender  is  by  this  Act 
made  liable. 

Aimiiaiaon  LXIV.  Every  sum  of  money  which  shall  be 
foifeited  for  the  amount  of  any  injury  done  shall 
be  assessed  in  each  case  by  the  convicting  justice, 
and  shall  be  paid  to  the  party  aggrieved,  except 
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where  he  is  unknown,  and  in  that  case  such  sum 
shall  be  applied  in  the  same  manner  as  a  penalty  ; 
and  every  sum  which  shall  be  imposed  as  a 
penalty  by  any  justice  of  the  peace,  whether  in 
addition  to  such  amount  or  otherwise,  shall  be  paid 
and  applied  in  the  same  manner  as  other  penalties 
recoverable  before  justices  of  the  peace  are  to  be 
paid  and  applied  in  cases  where  the  statute  im* 
posing  the  same  contains  no  directions  for  the 
payment  thereof  to  any  person :  Provided  that  ProTiso 
where  several  persons  shall  join  m  the  commission  oirence  u  bf 
of  the  same  offence,  and  shall,  upon  conviction  '*** 
thereof,  each  be  adjudged  to  forfeit  a  sum  equiva- 
lent to  the  amount  of  the  injury  done,  in  every 
such  case  no  further  sum  shall  be  paid  to  the  party 
aggrieved  than  such  value  or  amount ;  and  the 
remaining  sum  or  sums  forfeited  shall  be  applied 
in  the  same  manner  as  any  penalty  imposed  by  a 
justice  of  the  peace  is  herein-before  directed  to  be 
applied. 

LXV.  In  every  case  of  a  summary  conviction  iftheDe- 
under  this  act,  where  the  sum  which  shall  be  for-  n?t  pa^,  ° 
feited  for  the  amount  of  the  injury  done,  or  which  ^^°°^^    ' 
shall  be  imposed  as  a  penalty  by  the  justice,  shall 
not  be  paid,  either  immediately  after  the  convic- 
tion, or  within  such  period  as  the  justice  shall,  at 
the  time  of  the  conviction,  appoint,  the  convicting 
justice  (unless  where  otherwise  specially  directed) 
may  commit  the  offender  to  the  common  gaol  or 
house  of  correction,  there  to  be  Imprisoned  only, 
or  to  be  imprisoned  and  kept  to  hard  labour,  ac- 
cording to  the  discretion  of  the  justice,  for  any 
term  not  exceeding  two  months,  where  the  amount 
of  the  sum  forfeited,  or  of  the  penalty  imposed,  or 
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of  both  (as  the  case  may  be),  together  with  the 
costs,  shall  not  exceed  five  pounds ;  and  for  any 
term  not  exceeding  four  months  where  the  amount^ 
with  costs,  shall  not  exceed  ten  pounds ;  and  for 
any  term  not  exceeding  six  months  in  any  other 
case ;  the  commitment  to  be  determinable  in  each 
of  the  cases  aforesaid  upon  payment  of  the  amount 
and  costs, 
oflteder  LXVL  Where  any  person  shall  be  summarily 

^btf^'fo'  convicted  before  a  justice  of  the  peace  of  any  of- 
certainc««ei.  ^^^^^  against  this  act,  and  it  shall  be  a  first  con- 
viction, the  justice  may,  if  he  shall  so  think  fit, 
discharge  the  offender  from  his  conviction  upon 
his  making  such  satisfaction  to  the  party  aggrieved 
for  damages  and  costs,  or  either  of  them,  as  shall 
be  ascertained  by  the  justice. 
cooTictkm  LXVIL  When  any  person  convicted  of  any  of- 
ProoMdSgr  fence  punishable  upon  summary  conviction  by 
virtue  of  this  act  shall  have  paid  the  sum  adjudged 
to  be  paid,  together  with  costs,  under  such  convic* 
tion,  or  shall  have  received  a  remission  thereof 
from  the  Crown,  or  the  Lord  Lieutenant  or  other 
Chief  Governor  of  Ireland,  or  shall  have  suffered 
the  imprisonment  awarded  for  nonpayment  thereof, 
or  the  imprisonment  awarded  in  the  first  instanc-e, 
or  shall  have  been  s6  discharged  from  his  convic- 
tion by  any  justice  as  aforesaid,  he  shall  be  released 
from  all  further  or  other  proceedings  for  the  same 
cause. 
Appeal.  LXVlU.  In  all  cases  where  the  sum  adjudged 

to  be  paid  on  any  summary  conviction  shall  exceed 
five  pounds,  or  the  imprisonment  adjudged  shall 
exceed  one  month,  or  the  conviction  shall  take 
place  before  one  justice  only,  any  person  who  shall 
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think  himself  aggrieved  by  any  such  conTiction 
may  appeal  to  the  next  Court  of  General  of  Quarter 
Sessions  which  shall  be  holden  not  less  than  twelve 
days  after  the  day  of  such  conviction,  for  the 
county  or  place  wherein  the  cause  of  complaint 
shall  have  arisen  ;  Provided  that  such  person  shall 
give  to  the  complainant  a  notice  in  writing  of  such 
appeal,  and  of  the  cause  and  matter  thereof,  within 
three  days  after  such  conviction,  and  seven  clear 
days  at  the  least  before  such  sessions,  and  shall 
also  either  remain  in  custody  until  the  sessions,  or 
shall  enter  into  a  recognisance,  with  two  sufficient 
sureties,  before  a  justice  of  the  peace,  conditioned 
personally  to  appear  at  the  said  sessions  and  to 
try  such  appeal,  and  to  abide  the  judgment  of  the 
Court  thereupon,  and  to  pay  such  costs  as  shall  be 
by  the  Court  awarded ;  or  if  such  appeal  shall  be 
against  any  conviction  whereby  only  a  penalty  or 
sum  of  money  shall  be  adjudged  to  be  paid,  shall 
deposit  with  the  clerk  of  the  convicting  justice 
such  a  sum  of  money  as  such  justice  shall  deem  to 
be  sufficient  to  cover  the  sum  so  adjudged  to  be 
paid,  together  with  the  costs  of  the  conviction  and 
the  costs  of  the  appeal ;  and  upon  such  notice 
being  given,  and  such  recognisance  being  entered 
into,  or  such  deposit  being  made,  the  justice  before 
whom  such  recognisance  shall  be  entered  into,  or 
such  deposit  shall  be  made,  shall  liberate  such 
person  if  in  custody;  and  the  Ck)urt  at  such  sessions 
shall  hear  and  determine  the  matter  of  the  appeal, 
and  shall  make  such  order  therein,  with  or  without 
costs  to  either  party,  as  to  the  Court  shall  seem 
meet ;  and  in  case  of  the  dismissal  of  the  appeal, 
or  the  affirmance  of  the  conviction^  shall  order  and 
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adjudge  the  offender  to  be  punished  according  to 
the  conviction,  and  to  pay  such  coBts  as  shall  be 
awarded,  and  shall^  if  necessary,  issue  process  for 
enforcing  such  judgment ;  and  in  any  case  where 
after  any  such  deposit  shall  have  been  made  as 
aforesaid  the  conviction  shall  be  affirmed,  the  Couct 
may  order  the  sum  thereby  adjudged  to  be  pud, 
together  with  the  costs  of  the  conviction  and  the 
costs  of  the  appeal,  to  be  paid  out  of  the  money 
deposited,  and  the  residue  thereof,  if  any,  to  be 
repaid  to  the  party  convicted;  and  in  any  case 
where  after  any  such  deposit  the  convictiom  shall 
be  quashed,  the  Court  shall  order  the  money  de- 
posited to  be  repaid  to  the  party  convicted ;  and  in 
every  case  where  any  conviction  shall  be  quashed 
on  appeal  as  aforesaid,  the  derk  of  the  peace  or 
other  proper  officer  shall  forthwith  indorse  on  the 
conviction  a  memorandum  that  the  same  has  been 
quashed ;  and  whenever  any  copy  or  certificate  of 
such  conviction  shall  be  made,  a  copy  of  such 
memorandum  shall  be  added  thereto,  and  shall  be 
sufficient  evidence  that  the  conviction  has  been 
quashed  in  every  case  where  such  copy  or  cerd- 
ficate  would  be  sufficient  evidence  of  such  con- 
viction. 
No  to-  LXIX.  No    such    conviction,  or    adjudication 

made  on  appeal  therefrom,  shall  be  quashed  for 
want  of  form,  or  be  removed  by  certiorari  into  any 
of  her  Majesty's  superior  courts  of  record;  and  no 
warrant  of  commitment  shall  be  held  void  by 
reason  of  any  defect  therein,  provided  it  be  therein 
alleged  that  the  party  has  been  convicted,  and 
there  be  a  good  and  vidid  conviction  to  sustain  the 
same. 
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LXX.  Everj  justice  of  the  peace  before  whom  ConTictions 
any  person  shall  be  convicted  of  anj  offence  against  t^ed% 
this  Act  shall  transmit  the  conviction  to  the  next  Luionir*' 
court  of  general  or  quarter  sessions  which  shall  be 
holden  for  the  countj  or  place  wherein  the  offence 
shall  have  been  committed,  there  to  be  kept  by  the 
proper  officer  among  the  records  of  the  Court ;  and 
upon  any  indictment  or  information  against  any 
person  for  a  subsequent  offence,  a  copy  of  such 
conviction,  certified  by  the  proper  officer  of  the 
Court,  or  proved  to  be  a  true  copy,  shall  be  suffi- 
cient evidence  to  prove  a  conviction  for  the  former 
offence,  and  the  conviction  shall  be  presumed  to 
have  been  unappealed  against  until  the  contrary 
be  shown. 

LXXI.  All  actions  and  prosecutions  to  be  com-  venue.  && 
menced  against  any  person  for  anything  done  m  agaimt  Per- 
pursuance  of  this  Act  shall  be  laid  and  tried  in  underui?' 
the  county  where  the  fact  was  committed,  and  ^^'' 
shall  be  commenced  within  six  months  after  the 
fact  committed,  and  not  otherwise  ;  and  notice  in 
writing  of  such  action,  and  of  the  cause  thereof, 
shall  be  given  to  the  defendant  one  month  at  least 
before  the  commencement  of  the  action ;  and  in 
any  such  action  the  defendant   may   plead  the 
general  issue,  and  give  this  Act  and  the  special 
matter  in  evidence  at  any  ti'ial  to  be  had  there- 
upon ;  and  no  plaintiff  shall  recover  in  any  such 
action  if  tender  of  sufficient  amends  shall  have 
been  made  before  such  action  brought,  or  if  a 
sufficient  sum  of  money  shall  have  been  paid  into 
Court  after  such  action  brought,  by  or  on  behalf 
of  the  defendant ;  and  if  a  verdict  shall  pass  for 
the  defendant,  or  the  plaintiff  shall  become  nonsuit, 
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or  discontinue  any  sucb  action  after  issue  joined,  or 
if,  upon  demurrer  or  otherwise,  judgment  shall  be 
given  against  the  plaintiff,  the  defendant  shall 
recover  his  full  costs  as  between  attorney  and  dient, 
and  have  the  like  remedy  for  the  same  as  any 
defendant  has  by  law  in  other  cases  ;  and  though 
a  verdict  shall  be  given  for  the  plaintiff  in  any 
such  action,  such  plaintiff  shall  not  have  costs 
against  the  defendant,  unless  the  judge,  before 
whom  the  trial  shall  be,  shall  certify  his  approba- 
tion of  the  action. 

LXXIL  All  indictable  offences  mentioned  in 
this  Act  which  shall  be   committed  within   the 
jurisdiction  of  the  Admiralty  of  England  or  Ireland 
shall  be  deemed  to  be  offences  of  the  same  nature 
and  liable  to  the  same  punishments  as  if  they  had 
been  committed  upon   the  land   in  England    or 
Ireland,  and  may  be  dealt  with,  inquired  of,  tried, 
and  determined  in  any  county  or  place  in  England 
or  Ireland  in  which  the  offender  shall  be  appre- 
hended or  be  in  custody,  in  the  same  manner  in  all 
respects  as  if  they  had  been  actually  committed  in 
that  county  or  place;   and  in  any  indictment  for 
any  such  offence,  or  for  being  an  accessory  to  sncb 
an  offence,  the  venue  in  the  margin  shidl  be  the 
same  as  if  the  offence  had  been  committed  in  such 
county  or  place,  and  the  offence  shall  be  averred  to 
have  been  committed  "on  the  high  seas  :"  Prt)- 
vided  that  nothing  herein  contained  shaU  alter  or 
affect  any  of  the  laws  rehiting  to  the  Government 
""^  ™^J^»J^ty'8  I-and  or  Naval  Forces. 
^•77^?^'  Whenever  any  person  ahaU  be  con- 
victed of  any  indictable  misdemeanor  punishable 
under  thia  Act,  the  Court  may,  if  it  shaU  think  fit, 
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in  addition  to  or  in  lieu  of  any  of  the  punishments 
bj  this  Act  authorisjed,  fine  the  offender,  and 
require  him  to  enter  into  his  own  recognisances, 
and  to  find  sureties,  both  or  either,  for  keeping  the 
peace  and  being  of  good  behaviour ;  and  in  case  of 
anj  felony  punishable  under  this  Act,  the  Court 
may,  if  it  shall  think  fit,  require  the  offender  to 
enter  into  his  own  recognisances,  and  to  find  sure- 
ties, both  or  either,  for  keeping  the  peace,  in  addi- 
tion to  any  punishment  by  this  Act  authorised: 
Provided  that  no  person  shall  be  imprisoned  under 
this  clause  for  not  finding  sureties  for  any  period 
exceeding  one  year. 

LXXIV.  Whenever  imprisonment,  with  or  with-  Hard 
out  hard  labour,  may  be  awarded  for  any  indictable        ^^' 
offence  under  this  Act,  the  Court  may  sentence  the 
offender  to  be  imprisoned,  or  to  be  imprisoned  and 
kept  to  hard  labour,  in  the  common  gaol  or  house 
of  correction. 

LXXY.  Whenever  solitary  confinement  may  be  solitary 
awarded  for  any  indictable  offence  under  this  Act,  and  wup. 
the  Court  may  direct  the  offender  to  be  kept  in  ^  °*' 
solitary  confinement  for  any  portion  or  portions 
of  his  imprisonment,  or  of  his  imprisonment  with 
hard  labour,  not  exceeding  one  month  at  any  one 
time,  and  not  exceeding  three  months  in  any  one 
year ;   and  whenever  whipping  may  be  awarded 
for  any  indictable  offence  under  this  Act,   the 
Court  may  sentence  the  offender  to  be  once  pri- 
vately whipped ;  and  the  number  of  strokes,  and 
the  instrument  with  which  they  shall  be  inflicted, 
shall  be  specified  by  the  Court  in  the  sentence. 

LXXVI.  Every  offence  hereby  made  punishable  sammai^ 
on  summary  conviction  may  be  prosecuted  in  Eng-  hoS^***^"***^ 
land  in  the  manner  directed  by  the  Act  of  the 
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Session  holden  in  the  eleventh  and  twelfth  years  of 
Queen  Victoria,  chapter  foiitj-three,  so  far  as  no 
provision  is  hereby  made  for  any  matter  or  thing 
which  may  be  required  to  be  done  in  the  course  of 
such  prosecution,  and  may  be  prosecuted  in  Ireland 
before  two  or  more  justices  of  the  peace,  or  one 
metropolitan  or  stipendiary  magistrate,  in  the 
manner  directed  by  the  Act  of  the  Session  holden 
in  the  fourteenth  and  fifteenth  years  of  Queen 
Victoria,  chapter  ninety-three,  or  in  such  other 
manner  as  may  be  directed  by  any  Act  that  may 
be  passed  for  like  purposes,  and  all  provisions  con- 
tained in  the  said  Acts  shall  be  applicable  to  such 
prosecutions  in  the  same  manner  as  if  they  were 
incorporated  in  this  Act :  Provided  that  nothing 
in  this  Act  contained  shall  in  any  manner  alter  or 
affect  any  enactment  relating  to  procedure  in  the 
case  of  any  offence  punishable  on  summary  convic* 
tion  within  the  City  of  London  or  the  Metropolitan 
Police  district,  or  the  recovery  or  application  of 
any  penalty  or  forfeiture  for  any  such  offence, 
coiuofth.  LXXVIL  The  Court  before  which  any  indicta- 
ble misdemeanor  against  this  Act  shall  be  prose* 
cuted  or  tried  may  allow  the  costs  of  the  prosecu- 
tion in  the  same  manner  as  in  cases  of  felony ;  and 
every  order  for  the  payment  of  such  costs  shall  be 
made  out,  and  the  sum  of  money  mentioned  therein 
paid  and  repaid,  upon  the  same  terms  and  in  the 
same  manner  in  all  respects  as  in  cases  of  felony. 
exi2d*to  LXXVIII.  Nothing  in  this  Act  contained  shall 

scooand.  extend  to  Scotland,  except  as  herein-before  other- 
wise expressly  provided. 

lSrt"cIfA5.  ^^X^^  This  Act  shall  commence  and  take 
effect  on  the  first  day  of  November  one  thousand 
eight  hundred  and  sixty-one. 
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SECT.  IV.    FORGERY. 


Stat  24  jr  25  VicL  c.  98. 

An  Act  to  conselidate  and  Amend  the  Statute  Law 
of  England  and  Ireland  relating  to  indictable 
Offences  by  Forgery.  {6th  Aug.  1861. 

Xndlotment  and  Svidenoe  for  Forfferx,  p.  428. 

IndictmeiU,  pu  428. 
Evidence,  p.  429. 

Xndlotment  and  Svidonoe  for  Utterlnff*  p.  443. 

Indictment,  pu  443. 
Evidence,  p.  443. 

ForKinff  Ber  BSaJestj'o  Sealo*  p.  448. 
The  Great  and  Privy  SeaX,  ^  p.  448. 

Vorffory  wfttli  respeot  to  tlio  Pnblio  VnndSv  p.  449. 

Tramfer  of  Stock  or  Power  of  Attorney,  p.  449. 

Personating  Owner  of  Stock,  p.  450. 

Forging  Attestation  to  Power  of  Attorney  for  Trantferg 

p.  451. 
False  Entries  in  the  Books  of  the  Public  Fmds,  p.  451. 
Fedse  Dividend  Warrants,  p.  451. 

ForglniT  India  Bonds,  p.  453. 

India  Bonds,  p.  453. 

Vorglnff  Bzoliequer  BI11b»  4U).  p.  453. 

Exchequer  BiOs,  Bonds,  ^.  p.  453. 

Plates,  ^.  in  Imitation,  p.  454. 

Pt^MT  in  Imitation,  p.  455. 

Possession  of  Paper,  Plates,  or  Dies,  p.  455. 

Forffinff  Bank  Wotooy  p.  456. 

Bank  Notes,  ^c.  p.  456. 

Purchasing,  receioing,  or  having  forged  Bank  Notes,^.  457. 
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Mould  for  making  Paper,  vnih  the  words'^  Bakk  ofEnglmd,'' 
or**Banko/Ireland,''orfiMcwrvedlmet,--orseUi^nch 

paper,  p.  457. 
Exceptiongf  p.  459. 
Piate,  4c/or  Notes  of  Bank  of  England  or  Ireland,  or  other 

Banks ;  or  Paper  on  which  a  blank  Bank  Note,  4e.  it 

printed,  p.  459. 
Engraving  resembling  part  of  a  Bank  Note,  or  Paper  on 

tchich  ang  such  part  is  iaqiressedj  p.  461. 
Mould  for  Paper  with  the  Name  of  any  Banker,  or  having 

sneh  Paper,  p.  462. 
Plates  for  foreign  Bills,  or  Paper  on  which  ang  part  of  such 

Bill  is  printed,  p.  463. 

VorglBff  Seeds,  HTUUv  BUls  of  Xzoluuice»  Ao.  p.  464. 

J>eeds,  Bonds,  fe.  pu  464. 

Trt/^,p.465. 

Bills  of  Exchange,  or  Promissory  Notes,  p.  465. 

Orders,  Beoe^ats,  <fc  for  Money  or  Goods,  p.  466. 

Making  or  accepting  Bill,  Note,  ifc  bg  Procmratvmy  wilho^ 

lawful  Authoritg,  or  uttering  it,  p.  473. 
Obliterating  Crossings  on  Cheques,  p.  474. 

Vorgliiir  Bebentures,  pu  474. 

Forging  Jkbentares,  issued  under  lawful  Authoritg,  pi  474. 


Ao.  p.  475. 

Records  or  Proceedings  of  Courts,  p.  475. 

Copies  of  Records,  Process  out  of  Cottrts  not  qf  Reeard^ 

and  forged  Process,  p.  475. 
Instruments  made  Evidence  bg  Statute,  p^  476. 

l*oririiiff  Court  Soils,  p.  477. 
Court  Rolls,  p.  477. 

ronrtaff  Xoststero  of  Seeds,  p.  477. 
Registry  of  Deeds,  p.  477. 

rorriiMr  Orders,  Ac.  of  Xnstlees  of  tbe  Peaee,  p.  478. 

^^^'^B  ^^""^^  ^  •/«*<»oe»,   Recognisances,  Affidaoits,  4c, 

r orfflnir  tbe  Vane  of  tbe  Aeeottiitaiit  OeMrsl, 

•O.  p.  479. 

^"T^Tf  ,^^«»««'«<«^  General,  ^.  or  of  Judge  qfth^ 
^^'"'^^^tes  Court  in  Ireland,  479. 

-^•r**?!J*?*  ^^oniMmno^  4.C  p.  480. 
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Vorffliiff  Marrlave  Xiloonoes*  p.  480. 

Forgmg  Marriage  Licence  or  CerHficaie^  p.  480. 

Vorglnr    Seflsters    of    Blrtlis,    Maniac^**   an^ 
Beatlui.  p.  481. 

Registers  of  Birthty  Jfarriages,  or  BttriaUj  p.  481. 
FaUe  Entries  in  Copies  of  Register  ^  p.  482. 

Bemaadiliiir  Vropeity  upon  Forff^^  Xttstniment«« 

p.  483. 

Demanding  Property  upon  Forged  Instruments^  p.  483. 

Otber  Mattonh  p.  483. 

Forging  ang  Instrument  which  is  in  Lato  a  WiUf  BiU  of 

Exchange,  (fc.  p.  483. 
Forging  in  England,  or  Ireland^  Documents  purporting  to  be 

made  out  of  England  and  Ireland  Forging^  (fc.  in  England 

or  Ireland,  BiUs  of  Exchange  purporting  to  be  Pagable  out 

of  England  or  Ireland,  p^  484. 
Forgers,  4^  maybe  tried  m  the  County  where  they  are  Appre^ 

hended  or  are  in  Custody,  p.  486. 
Description  of  Instrument  m  Indictment  for  Forgery,  p.  486. 
Description  of  Instrument  in  Indictment  for  Engraving, 

4c,  p.  487. 
Intent  to  defraud  partieidar  Persons  need  not  be  alleged 

or  proved,  p.  487. 
Criminal  Possession,  what,  p.  487. 
Search  for  Paper  or  Implements  employed  m  Forgery,  and 

for  forged  Instruments,  p.  488. 
pimishments  substituted  for  those  of  5  EUz,  e,  14,  which  have 

been  adopted  in  other  Acts,  p.  489. 
All  Forgeries  which  were  capital  before  the  I  W,  4,  e.  66, 

and  are  not  now  otherwise  punishable  under  this  Act,  shall 

be  punishable  with  penal  Servitude  for  Life,  ^  p.  489. 
Principals  in  the  second  Degree,  and  Accessories;  Abettors  m 

Misdemeanor,  p.  491. 
Ojfences  committed  within  the  Jurisdiction  qfthe  Admiralty, 

p.  492. 
Fine  and  Sureties  for  the  Peace,  p.  492. 
Hard  Labour,  p.  493. 
Solitary  Confinement,  p.  493. 
The  Costs  qf  Prosecution  of  Misdemeanors  against  this  Act, 

allowed,  p.  493. 
Actnotto  extend  to  Scotland,  p.  494. 
Commencement  qfthe  Act,  p.  494. 
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Indictment  and  Eridence  for  Forgery* 

/fid£eftii«nt 

!The  jnrore  for  oar  Lady  the  Queen,  upoo  their  oath 
pcesent,  that  A.  B.,  on  the day  of ,  in  the 

year  of  oar  Lord ,  felonioasly  did  forge  a  certam  [bill  of  ez- 

chan^],  with  intent  thereby  then  to  defrand:  against  Uie  form  of 
the  statate  in  snch  case  made  and  proTidcdp  and  against  the  peace 
of  onr  Lady  the  Qoeen,  her  crown  and  dignity. 

The  form  of  an  indictment  for  forgery  is  very  moch  simplified  by 
the  recent  statate,  14  &  15  Vict.  o.  100,  and  by  the  present  statate, 
section  42.    By  these  sections,  in  any  indictment  for  forging  ix 
uttering  any  instrnment,  <*  it  shall  be  sufficient  to  dceciibe  each  in< 
stnunent  by  any  name  or  designation  by  which  the  same  may  be 
usually  known,  or  by  the  purport  thereof,  without  setting  out  any 
copy  or  fius-simile  thereof,  or  otherwise  describing  the  same,  or  the 
vsJue  thereof."    So  that  the  forged  instrument  may  now  be  de- 
scribed simply  by  the  name  by  which  it  is  usually  known, — as,  a 
certain  bill  kX.  exchange,  promissoiy  note,  bank  of  England  note, 
will,  deed,  bond,  cheque,  &o.,  without  further  description;  for  m- 
atance,  in  the  case  of  a  bill  of  exchange,  it  is  not  neoessaiy  to  state 
by  whom  or  on  whom  it  purports  to  be  drawn,  or  by  whom  aooepied, 
or  the  date  or  amount,  or  at  what  time  afUr  date  or  sight  it  k 
drawn, — or  to  give  any  other  description  than  to  call  it  simply  *'  a 
certain  bill  of  exchange."    And  by  the  44th  section  of  this  statute, 
it  shall  he  sufficient  in  any  indictment  for  forging,  uttering,  <^fering, 
dispoeing  of,  or  putting  off,  any  instrument  whatsosTer,  where  it 
shall  be  necessary  to  allege  an  intent  to  defraud,  <*  to  allege  that  the 
party  accused  did  the  act  with  intent  to  defraud,  without  alleging 
an  intent  to  defrand  any  particular  person;"  and  upoo  the  trial,  "it 
shall  not  be  necessary  to  prore  an  intent  to  defraud  any  paiticolar 
person,  but  it  shall  bis  sufficient  to  prove  that  the  party  aocoasd  did 
the  act  charged  with  an  intent  to  defraud."    By  the  4l8t  sectioo  of 
this  Act,  the  venue  may  be  laid  in  any  county  or  place  in  whieh  tba 
defendant  shall  be  apprehended  or  be  in  custody.    If  the  forgery 
consist  of  an  alteration  merely,  it  is  deemed  in  law  a  forgery  oif 
the  whole  instrument,   and  will  support  an  indictmeDt  for  that 
oifonce;  the  point  has  been  ruled  upon  an  indictment  on  a  statute^ 
containing,  as  the  present  statute  as  to  iorgeiy  does,  the  wwd 
''  alter  "  as  well  as  **  forge  "  (a).    Or  the  indictment  may  be  special, 
for  the  alteration,  stating  that  the  prisoner  did  ^  fehmiooaly  altar  " 
the  instrument,  stating  how,  and  in  what  particulan  (6).    Bat 

(a)  J?.  ▼.  Teagne,  R.  A  Rj.  S3;         (6)  flee  it.  ▼.  Dsffom,  poU,  B.  ft 
Av.  2WAIe,R.&By.l«4.  Ry.lOl. 
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where  the  tccflptanoe  alone  of  a  bill  of  exchange  is  forged,  it  cannot 
be  deemed  or  treated  as  a  forgeiy  of  the  whole  bill.  And  therefore, 
where  an  indictment  contained  two  ooants  for  nttering,  one  in  the 
nsnal  form  for  uttering  a  forged  bill  of  exchange,  the  other  stating 
that  the  prisoner,  having  in  his  cnstody  and  possession  a  certain  bill 
of  exchange  (setting  it  oat),  with  a  certain  ibrged  acceptance 
thereon  (setting  it  also  oat)  '*  felonionsly  did  oflfor,  utter,  dispose  of, 
and  put  off  (then  and  there  knowing  the  said  acceptance  to  be 
ibrged)  the  said  bill  of  exchange:"  the  evidence  proved  the  accep* 
tance  alone  to  be  forged;  and  it  was  objected  that  this  did  not  sufr- 
tain  the  first  count,  for  as  the  statate  mentions  both  the  bill  and  the 
acceptance,  the  forgery  of  the  bill  could  not  be  deemed  to  include 
that  of  the  acceptance;  and  as  to  the  second  count  it  was  bad,  aa 
not  containing  any  express  averment  that  the  prisoner  uttered  the 
forged  acceptance,  but  merely  the  bill:  the  prisoner  was  found 
guilty ;  but  these  objections  being  reserved  for  the  ojuoion  of  the 
judges,  thej  held  the  conviction  to  be  wrong  (a).  ksMi  the  same 
as  to  a  forged  indorsement. 

The  above  form  of  indictment  will  be  found  to  answer  in  all  cases 
of  forgery,  by  merely  inserting  the  usual  name  of  the  instrument  iu 
each  count 

.  To  maintain  this  indictment — 

1.  The  instrument  must  be  produced,  if  forthcoming;  and  the 
prosecutor  must  prov»« 

2.  That  it  is  forged. 

3.  That  it  was  forged  by  the  defendant. 

4.  The  intent  to  defraud. 

These  several  pieces  of  evidence,  we  shall  now  proceed  to  notice 
in  detail. 

Fint,  Upon  an  indictment  for  forging  an  instrument,  the  instru- 
ment itself  most  be  produced,  if  it  be  in  the  possession  of  the  prose« 
cutor.  If  it  be  in  the  possession  of  a  third  party,  he  must  be  served 
with  a  subpoena  ducea  teeumy  to  produce  it,  if  not  already  bound  over 
bj  recognisance;  or  if  it  be  in  the  possession  of  the  prisoner,  notice 
should  be  given  to  him  to  produce  it;  and  if  it  be  not  produced  at  the 
trial,  then,  upon  ealliog  the  witness  on  his  subpoena  or  recognisance,  or 
upon  proof  of  service  of  the  notice  on  the  prisoner,  the  prosecutor 
may  give  secondary  evidence  of  it.  S(^  if  it  be  proved  to  have  been 
destroyed, — or  proved  to  be  lost,  and  that  diligent  search  has  been 
made  for  it,  and  that  it  cannot  be  found, — secondaiy  evidence  may 
be  given  of  it  Where  a  bill  of  indictment  was  preferred  for  the 
forgery  of  a  deed,  and  the  grand  jury  stated  to  the  judge  that  they 

(a)  A,  v.  Horwell^  6  Car.  ft  P.  148,  Ry.  ft  M.  40». 
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were  infonned  that  the  deed  alleged  to  be  fbr^  was  in  the  pones- 
sion  of  the  defendant,  and  asked  whether  thej  could  return  a  true 
bill  if  the  deed  were  not  prodaced  before  them ;  the  judge  (Park, 
J.)  told  them  that  if  the  deed,  from  being  in  the  possession  of  the 
prisoner,  or  from  anj  other  sufficient  cause,  could  not  be  produced 
before  them;  thej  might  receive  secondary  evidence  of  its  contents 
(a).  The  case  was  tried  at  the  following  assizes,  and  upon  that  oc- 
casion, notice  was  given  to  the  prisoner  to  produce  the  deed;  it  was 
proved  that  his  attornej  had  given  it  in  evidence  in  an  ejectmmit,  as 
part  of  his  title,  and  had  afterwards  received  it  back:  and  Vaughan, 
B.,  held  that  on  the  prisoner's  counsel  refusing  to  produce  it,  this 
was  sufficient  to  let  in  secondary  evidence  of  its  contents  (6). 
Where  upon  an  indictment  for  forging  a  deed,  it  was  propoaed  to 
give  secondary  evidence  of  it,  upon  the  ground  that  it  was  in  pos- 
session of  the  prisoner,  and  he  had  notice  to  produce  it;  but  it  ap- 
pearing that  the  assizes  had  commenced  before  the  notice  was  given, 
Parke,  J.,  held  that  it  was  not  sufficient,  as  it  ought  to  have  been 
given  a  reasonable  time  before  the  assizes :  it  was  then  proved  that 
the  prisoner,  on  an  examination  on  oath  upon  another  occasion  as  a 
witness  before  a  magistrate,  stated  that  he  had  had  the  deed  in 
question,  but  that  thinking  it  of  no  value,  he  burnt  it;  the  admis- 
sion of  this  examination  as  evidence  was  objected  to,  on  the  ground 
of  its  being  on  oath;  but  as  the  prisoner  at  the  time  was  not 
charged  with  this  offence,  Parke,  J.,  admitted  it,  and  held  that  the 
prosecutor  was  then  entitled  to  give  secondary  evidence  of  the  deed; 
the  secondary  evidence  was  a  copy  of  the  deed,  but  as  the  person 
who  made  it  said  that  he  had  never  examined  it  with  the  original, 
Parke,  J.,  said,  that  under  these  circumstances  there  could  hardly 
be  a  satbfactory  conviction;  and  tlie  prisoner  was  according^ 
acquitted  (c).  In  a  case  in  a  note  in  East's  Reports  (<Q,  Lord 
Elienborough,  C. J.,  said,  "  I  remember  an  indictment  tried  before 
the  late  Mr.  Justice  Buller,  against  a  man  of  the  name,  I  think,  of 
Spragge,  for  forging  a  note,  which  he  afterwards  got  possession  of 
and  swallowed ;  and  parol  evidence  was  permitted  to  be  given  of  the 
contents  of  the  note,  though  no  notice  to  produce  it  had  been  given; 
but  then  indeed  it  might  be  said  that  such  a  notice  would  be  nuga- 
tory, as  the  thing  itself  was  destroyed." 

If  there  be  any  variance  between  the  instrumefit  produced  and 
that  stated  in  the  indictment,  as  for  instance,  if  it  be  stated  to  be  a 
promissory  note,  and  it  be  in  law  a  bill  of  exchange,  although  this 
would  formerly  be  a  fatal  variance  (e),  it  may  now  be  remedied  by 
amending  the  indictment  (/). 

Secondly,  It  must  be  proved  that  the  instrument  is  forged. 

(a)  R,  V.  Hmmter,  8  Car.  h  P.     tt4. 

d9l .  (tf)  How  V.  HmO,  14  Ba«t,  S76  «. 

(b)  JB.  V.   Hunter,  4  Car.  ft  P.         (e)  R.  f.  Hunter,  R.  ft  Rj.  511. 
IW.  (/)  14  ft  15  Vict.  c.  100, 1. 1. 

(c>  R.  V.  Hattortkt  4  Car.  ft  P. 
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Forgery  is  the  makiag  of  a  false  written  instrument,  which  on 
the  face  of  it  appears  to  be  good  and  valid  for  the  parpoee  for  which 
a  genuine  instrument  of  the  same  nature  would  have  been  created, 
with  intent  to  defraud  some  person  or  persons.  Therefore  where 
upon  an  indictment  for  forging  and  uttering  a  navy  pay  bill,  and 
for  forging  and  uttering  an  indorsement  on  it,  it  appeared  that  the 

bill  was  payable  to ,  or  order,  a  blank  being  leift  for  the  payee's 

name :  the  prisoner  was  convicted :  but  the  point  being  reserved  for 
the  opinion  of  the  judges,  they  held  the  conviction  to  be  wrong; 
they  held  that  it  was  not  a  bill  of  exchange,  because  there  was  no 
payee  (a).  And  the  same  point  has  been  decided,  upon  an  indict* 
ment  for  forging  a  cheque  or  order  for  the  payment  of  money  (&). 
Where  the  prisoner  was  indicted  for  forging  a  note,  purporting  to  be 
a  bsnk  of  England  note,  but  signed  '*  For  self  and  company,  of  my 
bank  in  England,"  it  was  holden  that  he  could  not  be  convicted  (c). 
Where  a  writing  purporting  to  be  a  bill  of  exchange,  was,  ^*  Please 
pay  to  your  order/'  &c. :  Erskine,  J.,  held  that  it  was  not  a  bill  of 
exchange  within  the  statute  against  forgery  (d).  So,  where  » 
country  bank-note  for  one  pound,  originally  signed,  "  For  Barnard, 
Barnard,  and  Green,  Thomas  Barnard,"  was  altered  by  the  prisoner 
into  a  note  for  forty  pounds,  but  he  cut  off  the  name,  *'  Thomas 
Barnard  **:  being  indicted  for  the  forgery,  the  judges  held  that  he 
could  not  be  convicted ;  for  as  it  had  no  signature,  it  was  not  a  pro- 
missory note  (e).  So,  where  an  order  for  the  payment  of  money, 
signed  by  a  prisoner  in  his  .own  name,  was  not  addressed  to  any 
person,  but  at  the  bottom  of  it  were  written  the  words,  "  Payable  at 
Messrs.  Masterman  and  Co.,  White  Hart-court,  Wm.  M'lnerheney": 
a  majority  of  the  judges  held  that  this  was  not  an  wder  for  pay- 
ment of  money,  and  that  the  prisoner  ought  not  to  be  convicted  (/). 
But  where  a  bill  of  exchange  was  not  addressed  to  any  person,  but 
a  forged  acceptance  was  written  across  it  purporting  to  be  signed  by 
William  Sellers,  this  was  holden  by  all  the  judges  except  three,  to 
be  so  far  complete  as  a  bill  of  exchange,  as  to  be  punishable  as  a 
forgery  (jg).  And  in  a  recent  case  where  an  order  fur  payment  of 
money  was  not  addressed  to  any  person,  but  was  presented  to  a 
banker  with  which  the  party  whose  name  was  forged  had  money 
deposited,  and  would  have  been  paid  if  it  had  been  genuine, — it 
was  in  this  form :  "  Holton.  March  31,1 853.  Sirs,  Pleas  to  pay  the 
bearis  Mrs.  Smart,  the  sum  of  eaight  hundred  &  50  4^  ten 
shillings  for  me,  James  Ramsey,**  and  was  presented  by  a  woman 
who  said  her  name  was  Smart :  she  was  indicted  for  the  foi^ery  and 
convicted;  ai^  the  Criminal  Appeal  Court  held  the  conviction  to  be 
right,  as  the  defect  in  the  order  was  supplied  by  evidence  (A). 

(a)  R.r.JUmdaa,B,6cRy,l9\  (e)  R.  t.   Pateman.    R.  &  Rv. 

(b)  R.  V.  Richards,  R.  &  Ry.  193.  455. 

(c)  Jones's  case,  S  East,  P.   C.  (/)  R,  v.  Ravauer^fl,  R.  ft  Ry. 
883.  161. 

id)  R,  V.  Sartkti,  2  Mo.  ft  B.        <g)  R.  v.  Hawta,  3  Moody.  60. 
362.  (A)  R.  v.  SmelUng,  23  Law  J.  g  m. 
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In  the  Name 
of  another  ( 


Bot  if  tHe  iDrtmment  be  complete,  it  is  not  neceeauy,  if  it  be  a 
negotiable  instnunent,  that  it  should  be  in  a  negotiable  state,  to 
render  a  partj  ponishable  fior  forging  or  uttering  it  Where  a 
foiled  bill  was  |njable  to  the  drawer's  order,  and  upon  the  prisoner 
getting  it  discoonted,  he  indorsed  it  in  a  feigned  name,  bnt  them 
was  no  indoreement  in  the  name  of  the  drawer:  the  prisoner  being 
oonTicted,  a  migoritj  of  the  judges  held  the  oonviction  to  be  right 
(a).  Where  a  bill  is  payable  to  two  or  mors  persons,  forging  the 
indorsement  of  one  of  Uiem  is  panishable  under  the  statnte  (6). 
Where  a  forged  bill  was  payable  to  the  prisoner  himself,  and  he  de- 
posited it  (but  without  indorsing  it)  with  apersoo  to  whom  he  owed 
a  less  sum,  as  a  security,  until  he  should  pay  him:  the  prisoner 
being  ooUTicted,  the  judges  held  the  conTiction  to  be  right  (c). 

In  cases  where  Uie  genuine  instrument,  to  be  Talid,  must  be 
stamped,  it  is  not  necessary  that  the  forged  instrument  should  be  oo 
a  snfficient  stamps  or  indeed  stamped  at  all  (d).  Where  the  forgerj 
consisted  of  an  alteration  in  a  country  bankers  bill,  re-issued  with- 
out  a  fresh  stamp,  which  by  law  was  requisite  to  its  Talidity:  this 
being  objected  to  upon  a  trial  for  the  forgery,  and  the  pout  leaetved 
far  the  opinion  of  the  judges,  they  were  unanimously  of  opinion 
that  the  prisoner  ought  to  be  conTicted;  that  although  the  bill  was 
not  Talid,  for  the  reason  shore  mentioned,  yet  it  was  the  same  thing 
as  forging  a  bill  upon  a  wrong  stamp,  which  before  had  been  decided 
to  be  a  capital  felony  (e). 

What  amounts  to  a  forgery,  has  been  a  question  frequently  agi- 
tated; but  it  is  now  so  well  defined  by  decided  cases,  that  then 
remains  little  difficulty  upon  the  subject 

If  a  man  draw,  accept,  or  indorse  a  bill  of  exchange  in  the  name 
of  another,  without  his  authority,  it  is  foi^geiy.  Formerly,  if  a  man 
signed  a  bill,  &c.  with  his  own  name  per  proatration  of  the  party 
whom  he  intended  to  represent,  it  was  not  deemed  a  forgery;  it  was 
no  false  making  of  the  instrument,  but  merely  a  folse  assumptko 
of  authority.  But  now,  by  the  S4th  section  of  the  present  statute^ 
**  whoeoerer,  with  intent  to  defraud,  shall  draw,  make,  sign,  aoospti 
or  indorse  any  bill  of  exchange  or  promissoiy  note,  or  any  undo^ 
taking,  warrant,  order,  authority,  or  request,  for  the  payment  of 
moneyt  or  for  the  delivery  or  tiansier  of  goods  or  chattela,  or  of  any 
bill,  note,  or  other  security  for  money,  by  procuration  or  otherwiae» 
for,  in  the  name,  or  on  the  account  of  any  other  perMn,  without 
lawful  authority  or  excuse,  or  shall  ofier,  utter,  dispose  of,  or  put  off 
any  such  bill,  note,  undertsking,  warrant,  order,  authority,  or  r^ 
quest  so  drawn,  made,  signed,  accepted,  or  indorsed  by  procnratloQ 
or  otherwise,  without  law^  authority  or  excuse,  as  aforesaid,  know- 
ing the  same  to  have  been  so  drawn,  made,  signed,  accepted,  or 


(a)  R,  V.  Wieki,  R.  ft  R7.  U9. 
,(ft)  it.  T.  WHUerbottom,  a  Car.  ft 

'(c)  *  A.  V.  Birkett,  R.  ft  By.  M. 


id)  Hawkswood*!  caie.  S  Bast,  P. 
C.  955 ;  lIortoo*i  cam,  Id. 
(e)  B.  V.  Tengmet  R.  ft  By.  a. 
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indoned  as  aforesaid,  shall  be  gailtjr  of  felonj,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the  conrt,  to  be  kept  in 
penal  servitade  for  auy  term  not  exceeding  fourteen  years  and  not 
less  than  three  years, — or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  without  bard  labour,  and  with  or  without 
soUtary  confinement."  But  if  a  man  really  iiave  the  authority  of 
another  to  use  his  name,  and  do  so,  it  is  the  same  as  if  the  other 
had  written  it,  and  is  not  a  forgery;  or  even  if  it  be  done  under  cir- 
cumstances that  the  writer  may  fairly  and  bond  fide  think  that  he 
has  the  authority  of  the  other  party  (and  which  b  a  question  for  the 
jury),  it  is  not  ai  forgery  (a).  But  if  he  did  so  without  authority, 
even  although  intending  to  pay  or  take  up  the  bill,  &c,  before  or 
wheu  it  should  become  due,  and  expecting  to  be  able  to  do  so,  it 
would  be  forgery  (6).  So,  if  a  man  exceed  an  authority  given  to 
him,  with  intent  to  defraud, — as  if  a  blank  acceptance  be  given  to 
a  man,  with  authority  to  drew  a  bill  for  a  certain  amount,  and  he 
fraudulently  draw  it  for  a  larger  amount,  it  is  a  forgery  (c).  So, 
where  the  prosecutor  gave  a  blank  cheque  upon  his  bankers  to  his 
clerk,  to  drew  a  cheque  for  the  amount  of  a  bill  and  expenses  which 
he  had  to  provide  for,  and  the  clerk  filled  up  the  cheque  for  a  much 
larger  amount,  and  kept  the  whole  of  it,  under  a  claim  of  its  being 
due  to  him  for  salary,  but  which  the  master  at  the  trial  wholly 
denied :  the  judges  held  this  to  be  forgery  (d). 

If  a  bill  of  exchange,  &c.,  be  drewn,  accepted,  or  indorsed  in  the  in  a  fictttioui 
name  of  a  fictitious  person,  this  is  deemed  a  forgery,  and  will  support  ^ame. 
an  indictment  for  forging  the  bill,  acceptance,  or  indorsement  respec- 
tively. Where  the  prisoner  obtained  money  from  one  Blackwell,  for 
a  cheque  on  Jones  Loyd  &  Co.,  bankers,  purporting  to  be  drawn 
by  G.  Andrewes,  in  favour  of Newman,  Esquire,  or  bearer,  tell- 
ing him  at  the  same  time  that  it  was  for  Mr.  Newman,  of  Soho- 
square,  in  whose  service  he  had  been  for  three  months,  and  that 
Mr.  Newman  had  put  his  name  on  the  back  of  it;  upon  his  being 
indicted  for  forging  and  uttering  this  cheque,  it  was  proved  that  no 
person  of  the  name  of  G.  Andrewes  kept  cash  at  Jones  Loyd's,  and 
that  the  name  on  the  back  of  the  cheque  was  not  that  of  Mr.  New. 
man,  of  Soho-square,  and  that  the  prisoner  had  never  been  in  that 
gentleman's  service:  Parke,  J.,  (after  conferring  with  Gaselee,  J.,) 
held  this  to  be  sufiicient  primd  facie  evidence  that  "  G.  Andrewes  *' 
was  a  fictitious  person,  and  told  the  jury  that  if  they  were  of  that 
opinion,  they  should  find  the  prisoner  guilty;  if  the  cheque  were 
really  dreivn  by  a  person  named  G.  Andrewes  (in  which  case  the 
offence  would  be  a  fraud  only,  and  not  a  forgery),  the  prisoner  might 
have  produced  him,  or  given  some  evidence  on  the  subject :  the 
prisoner  was  found  guilty  of  the  uttering  (e).    Where  the  prisoner 

(a)  Per  Coleridge,  J.,  in  B.  v.  P.  659,  Ej.ftM.  486. 

iW*r«.  7  Car.  &  P.  224.  (<f )  R.  v.  JVHson,  2  Car.  A  K.  »27. 

(ft)  Id.  (O  n.  r.  BackUr,  5Car.&  P.  118. 
<c)  B.  V.  Mhtter  Hart,  7  Car.  ft 
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wwt  to  t]M  shop  of  a  silTflniiiitli,  and  after  adeeting  acferal  art  Idea, 
took  oat  his  purw,  as  if  to  paj  for  them,  hnt  saying  he  had  not 
money  enough  aboot  him,  tendered  a  cheqne  upon  a  banker,  par- 
porting  to  be  di»wn  by  H.  Tamer,  of  Green-street,  lor  six  gnineas; 
the  sUvefsmith  took  down  his  address  as  H.  Tamer  (imagining 
him  to  be  the  drawer  of  the  cheqne)  and  the  prisoner,  looking  over 
him,  desired  him  to  add  *«  junior,  Noah*s-n»w,  Hampton-coart ; "  the 
<^ae  was  presented  end  dishonoared,  no  such  person  as  H.  Tnraer 
keeping  cash  at  the  banker's,  and  no  perwo  of  the  name  residing  in 

Green^treet  orat  Hamptoo-ooart,  nor  was  there  any  such  place  aa 
NoahVraw  there:  the  prisoner  being  indicted  for  forging  the  cheque, 
was  fband  gnilty;  and  the  judges  held  the  conviction  to  be  right  (a). 
Where  a  bill,  porporting  to  be  drawn  by  Thomas  Webb,  of  Notttng- 
ham,  and  to  be  accepted  by  Samuel  Knight,  Market-phuse,  Birming- 
ham, was  passed  by  the  prisoner  to  the  proeecntor,  the  priaooer 
representing  his  name  to  be  King,  of  King's-sqaare,  which  he  said 
was  chiefly  his  propertj :  upon  an  indictment  against  him  for  forg- 
ing and  ottering  this  bill,  the  pitisecutor  proved  that  he  went  twice 
to  Birmiogham  to  inquire  after  Knight,  the  acceptor,  but  could  find 
so  such  penon;  that  he  made  inquiries  at  Nottingham  for  Webb, 
the  drawer,  but  conld  not  find  him;  and  that  he  made  inqniriea  for 
the  prisoner  at  Klng^s-squaie,  but  could  not  bear  of  any  such  persno 
there :  on  his  cnas-eaDamination  he  admitted  that  he  was  a  stranger 
at  these  phues;  and  no  penon  •^^wainHul  with  them  was  called  as  a 
witness :  Parke,  J^  after  conferring  with  the  other  judges  present, 
held,  that  ahhoogh  thia  was  not  very  satisfoctory  evidence,  nor  the 
usual  evidenoe  in  such  cases,  yet  that  it  was  evidence  to  go  to  the 
jury  of  this  being  a  fietitioas  bOl :  the  prisoner  was  ultimate]  j  ac- 
quitted (6).     Where  the  prisoner,  James  Bolland,  having  a  genuine 
note,  indorsed  by  the  payee,  indorsed  his  own  nasoe  upon  H,  for  the 
purpose  of  getting  it  discounted;  but  it  bong  suggested  to  him  that^ 
for  reasons,  his  name  being  npon  it  might  prevent  ito  bdng  nego- 
tiated, ^he  enaed  the  surname,  except  the  initial  letter,  and  added 
anks,"  making  the  name  James  Banks;  being  afterwards  aaked  by 
the  person  who  was  about  to  dlsoount  the  note,  who  Jamea  Banks 
'^j    1*^  ^*  ^»M  »  person  of  property,  residing  in  Bathbone>plaoe, 
•nd  dealt  largetyin  wine  and  spirits :  the  drawer  and  payee  of  the 
note  becommg  bankrupt,  and  no  such  penon  aa  Banks  being  fonnd 

SLrU!*^'^*'  ^'^^»»**  **5n?  •PP>i^  to.  *«^«1  ^  knowledge  of 
^™no»?JM  was  then  apprehended  snd  diarged  with  the  forgery, 

«rS.S!?  ^T^/"  **»®  ««»•  of  J»«n«  Banka,  paid  the  amoimt  to 
SS^^'aSf  Si  "•^•^•l-  ~  indSrifoTtbe  forgery.  «>d 
th«v  h*u\k.  _*•.?**  ^^^''f  reserved  for  the  opinion  of  the  judges, 
they  held  the  conn^  ri^^^  ^  ^^  exicutal  (c>     wSe 

(«)  it.  ▼.  Skeppmrd  a  ■» «  ^ 

967  ;  I  l.^chTiSr^'     *•*•  ^-  C.        (e)  Bollaad**  eas^  f  Bast,  P.  C 
(*)  R.  T.  Am^.s  Cw.*  P.  la.        •»'  >  I-6ach.a8. 
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the  priflODer  was  indicted  kr  forging  sod  uttering  a  cheque  on  Cox, 
Gfeenwood,  &  Co.,  who  were  army  agents  and  bankers,  pnrporting 
to  be  drawn  hj  one  John  Weston;  a  clerk  of  Cox,  Greenwood,  &  Co., 
to  whom  the  dieqae  had  been  presented  and  who  had  refused  to  pay 
it,  proved  that  no  pereon  of  the  name  of  John  Weston  kept  an  ac- 
ooont  with  his  employeis;  however,  in  cross-examination,  he  admit* 
ted  that  he  was  clerk  in  the  army  department  of  the  honse,  and  not 
in  that  of  the  bank,  and  that  he  did  not  know  all  the  customers, 
but  he  added  that  he  did  not  know  any  customer  of  the  name  of 
Weston,  and  that  upon  inqnizy  of  the  other  clerks,  he  found  there 
was  no  such  person :  Parke,  J.,  held  this  to  be  primA/aek  eridence 
for  the  jury,  suffident  to  call  upon  the  prisoner  to  show  who  the 
drawer  of  the  cheque  really  was;  and  Patteson,  J.,  and  Gumey,  B., 
ooncnired  (a).  But  where,  upon  an  indictment  for  forging  a  bill 
of  exchange,  which  appeared  to  be  drawn  by  the  prisoner  upon 
*<  Thomas  Bowden,  baias  manufacturer,  Romford,  Essex,**  and 
was  accepted  "  Thomas  Bowden,  payable  when  due  at  No.  40^ 
Castle-street,  Holbom,  London,"  it  was  proved  on  the  part  of  the 
prosecntioD  that  no  such  person  lived  at  40,  Castle*street,  or  had 
ever  lived  or  was  known  at  Bomford;  but,  for  the  prisoner,  it  was 
proved  that  the  acceptance  was  the  genuine  signature  of  Thomas 
Bowden  (who,  however,  never  was  a  baize  manufacturer  at  Rom- 
ford), and  the  occupier  of  the  house  in  Castle-street  said  that  he 
knew  the  acceptor,  but  he  had  never  given  him  authority  to  make 
bills  payable  at  his  house:  the  prisoner  was  convicted ;  but  the  case 
being  reserved  for  the  opinion  of  the  judges,  a  majority  of  them 
held,  that  thus  adopting  a  fidse  description  and  addition,  where  a 
£sdse  name  was  not  assumed,  and  where  there  was  no  person  answer- 
ing the  description  or  addition  given,  was  not  a  forgery,  and  they 
dincted  an  application  to  be  made  for  a  pardon  (6).  So,  where  it 
appeared  that  the  prisoner,  in  payment  of  wheat  which  he  had  pur- 
chased from  the  prosecutor,  indorsed  to  him  a  bill  for  200/.,  drawn 
by  Hy.  \^lliams  &  Co.,  Swansea  bank,  upon  *'  Messrs.  Williams  & 
Ca,  bankers,  Birehin-lane,  London,'*  with  a  small  figure  3  in  the 
comer,  but  it  did  not  exactly  appear  whether  that  was  on  the  bill  at 
the  time  it  was  indoned,  or  not;  there  was  a  balance  of  402.  still 
due  to  the  prosecutor,  for  which  the  prisoner  drew  a  bill  upon  the 
same  parties;  there  was  a  respectable  banking  house,  of  the  firm  of 
Williams,  Birch,  and  Co.,  at  No.  20,  Bircbin-lane,  who  usually 
accepted  bills  as  **  Williams  &  Co.;"  there  wis  also,  at  Na  3, 
Birahin-lane,  a  counting-house,  having  on  a  large  brass  plate  on  the 
door  **  Williams  &  Co.;"  at  the  time  he  drew  the  second  bill,  the 
prisoner  was  asked  whether  the  drawees  were  Williams,  Birch,  & 
Co.,  and  he  said  they  were;  the  200^  was  presented  at  Na  3, 
Birchin-lane,  for  acceptance,  and  was  accepted:  the  prisoner  being 


(a)  B,  V.  Brannm^  6  Car.  A  P.        (ft)  R.  v.  WOb,  R.  ft  Ry.  405. 
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indicted  for  forging  and  uttering  this  bill,  and  being  fonnd  goiltjr, 
the  case  was  reserved  for  the  opinion  of  the  judges;  ten  of  whom 
held,  that  the  facts  proved  did  not  axnoant  to  the  crime  of  forgery, 
and  therefiMre  recommended  a  pardon  (a).    Bat  in  general  where  it 
appears  that  the  prisoner,  bj  his  representations  as  to  the  party  to 
an  instrament,  identifies  him  with  a  particalar  known  person,  and  it 
turns  out  not  to  be  that  person,  and  the  misrepresentation  was 
made  for  the  purpose  of  fraud,  that  will  be  at  least  prima  facie 
evidence  of  forgery.    Where,  therefore,  the  prisoner  uttered  a  pro- 
missory note,  purporting  to  be  drawn  by  one  Wm.  Holland,  and  payable 
to  the  prisoner  or  his  wder;  and  when  he  passed  the  note,  he  repre- 
sented to  the  person  to  whom  he  passed  it,  that  it  was  drawn  by 
Wm.  Holland,  who  kept  the  Bull's  Head,  at  Tipton;  upon  the  trial, 
that  WoL  HoIUmd  proved  that  the  note  was  not  drawn  by  bun,  but  ho 
said  that  there  was  a  gentleman  (not  in  business)  of  the  same  nams 
at  Tipton:  the  prisoner  being  convicted,  the  judges  held,  that  as 
the  prisoner  represented  that  Wm.  Holland,  who  kept  the  Bull's 
Head,  at  Tipton,  was  the  maker  of  the  note,  and  as  he  himself  as 
payee  must  have  known  the  particulars,  it  was  sufficient  for  the  pro- 
secutor  to  show  that  it  was  not  the  note  of  Wm.  Holland,  of  the 
Bull's  Head,  and  it  lay  on  the  prisoner  to  prove  it  to  be  the  genuine 
note  of  another  Wm.  Holland,  if  such  were  the  fact  (6).     So^ 
where  the  prisoner  agreed  with  the  prosecutor  for  the  purchase  of 
some  property  for  1002L  for  (as  he  alleged)  Messrs.  Nicholson  &  Co., 
of  Ipswich,  whom  he  represented  as  general  merchants  there,  and 
highly  respectable  men,  and  after  some  days  he  produced  to  the 
prosecutor  two  bills  for  50/.  each,  purp(Hting  to  be  accepted  by 
**  Nicholson  &  Co.,"  payable  at  Praed  &  Cc's,  Fleet-street,  the  place 
for  the  prosecutor's  name,  as  drawer,  being  left  blank,  to  be  filled  op 
by  him ;  when  the  bills  became  due,  they  were  presented  at  Praed*s 
for  payment,  but  refused:  the  prisoner  being  indicted  for  forging 
and  uttering  these  bills,  it  was  proved  that  the  body  of  each  bill 
was  in  the  prisoner's  handwriting,  that  no  such  persons  as  Nicholson 
&  Ca  resided  or  were  general  merchants  at  Ipswich,  and  that  no 
such  peraons  ever  had  an  account  at  Praed's;  on  the  other  hand,  a 
witness  for  the  prisoner  proved  that  he  had  often  seen  a  person 
named  T.  Nicholson  at  the  prisoner's  office,  but  he  had  never  seen 

1^*  w  *"?  *'  ^"  "*^**  on  the  part  of  the  prisoner  that  this 
was  like  Webb  s  case,  ani^,  p.  435,  where  it  was  holden  that  a  mere 
fiUse  dMcnpUon  or  addition  of  the  party,  could  not  constitute  for- 
«*7;  *^?*  S?*nquet,  J^  held  that  if  this  accepUnce  were  evea 
wntten  by  NichoUon,  yet  if  he  did  it  to  represent  a  fictiUous  firm, 
for  the  purpose  of  fraud,  it  was  a  forgery;  the  prisoner  was  found 
gmlty  of  the  uttering  (c). 

•SiSd^Name.      So,  if  a  man  assume  a  fiJse  name  for  the  purpose  of  fraud,  and 
[*J  ii'rlS^l^i^iSS^        W  *.-.ii«»er..8C.r.*  P.6». 
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draw  and  accept,  or  indorse  a  bill,  &c.,  in  that  name,  it  will  be  for- 
gery. Where  a  man  named  John  Henry  Aickles,  who  was  well 
known,  having  several  times  been  tried  at  the  Old  Bailey,  took  a 
honse  in  Argyle-street,  by  the  name  of  John  Mason,  and  in  that 
name  drew  a  promissory  note,  which  one  Byron  passed  to  Gedge, 
the  prosecutor,  for  some  linen;  bat  Gedge's  shopman,  before  he  let 
him  have  the  linen,  called  at  the  house  in  Argyle-street,  and  saw 
the  prisoner,  who  told  him  that  his  name  was  John  Mason,  that  the 
note  was  his,  and  that  it  wonld  be  paid :  being  indicted  for  forging 
this,  many  of  the  judges  were  of  opinion  that  it  was  forgery,  many 
that  it  was  not,  and  in  the  mean  time,  Ashurst,  J.,  imagining  that 
the  judges  had  decided  that  it  was  not,  gave  judgment  at  the  Old 
Bailey  accordingly  (a).  But  where  a  woman,  named  Mary  Dunn, 
pretending  that  she  was  the  widow  of  one  Wallace,  a  deceased  sea- 
maa,  obtained  money  of  Hooper,  the  proticcutor,  on  account  of  the 
wages  due  to  Wallace,  upon  her  giving  him  a  promissory  note  for 
the  amount;  as  she  could  not  write,  Hooper  drew  the  note,  and 
asking  her  what  name  he  should  put  to  it,  she  said  Mary  Wallace, 
which  was  accordingly  done  and  she  signed  by  a  cross :  being  in- 
dicted for  this  as  a  forgery,  and  convicted,  the  case  was  reserved  for 
the  opinion  of  the  judges,  nine  of  whom  declared  it  to  be  forgery  (6). 
So,  where  the  prisoner,  upon  purchasing  a  horse  from  the  prose- 
cutor, gave  in  payment  a  bill  for  28/.,  drawn  on  bankers  in  London, 
with  10/.  in  money;  being  asked  to  indorse  the  bill,  be  indorsed  it 
"Luke  Marsden,"  and  being  asked  where  he  lived,  he  replied  in 
York;  the  name  "Luke  Marsden  "  did  not  particularly  induce  the 
prosecutor  to  take  the  bill,  for  if  the  prisoner  had  indorsed  it  in  any 
other  name  he  would  have  taken  it  as  readily ;  the  bill  being  returned 
dishonoured,  it  was  ascertained  upon  inquiry  that  the  real  name  of 
the  prisoner  was  Thomas  Manhall,  and  he  had  never  before  gone 
by  any  other,  and  that  although  he  had  lived  in  York,  he  had  1^  it 
a  year  and  a  half  before  this  transaction :  the  prisoner  being  in- 
dicted for  forging  this  indorsement  and  convicted,  the  judges  held 
the  conyiction  right,  it  appearing  that  there  was  no  doubt  of  the 
intent  to  defraud  (c).  So,  where  the  prisoner,  named  Taylor,  upon 
receiving  payment  of  a  bill  of  exchange,  wrote  a  receipt  on  it  and 
signed  it  **  W.  Wilson;**  it  appeared  that  he  had  got  possession  of 
the  bill  by  some  undue  means,  and  the  fictitious  name  was  used  to 
elude  inquiry :  being  indicted  and  convicted,  as  for  forging  a  receipt, 
the  case  was  reserved  for  the  opinion  of  the  judges,  eleven  of  whom 
held  it  to  be  forgery ;  for  although  the  prisoner  did  not  gain  any 
additional  credit  by  signing  as  he  had  done,  yet  it  was  a  forgery,  for 
it  was  to  defraud  the  owner,  by  preventing  him  from  tracing  the 
person  by  whom  the  money  was  received  (d).    So,  where  the  pri- 

(a)  Alckle'B  case,  S  East,  P.  C.     S,  P.  R.  v.  Tajt  alias  Tif/ir,  2  East, 

(I)  Daao's  ease,  S  Eait,  P.  C.       \d)  R.'r.  Taglor,  S  East,  P.  C. 
969.  960  i  1  Leach,  25ft. 

<e)  A.  V.  AftfrsAotf,  R.  ft  R7. 75 ; 

U  3 


438  Forgery. 

floner  purchased  some  fnrnitnre  from  an  upholsterer  at  Bath,  giving 
his  name  and  address  '*  Samuel  Milward,  No.  12,  Eensington-pUce, 
Bath;"  the  goods  were  sent,  and  other  goods  ordered  bj  him 
ahortlj  afterwds,  amounting  in  all  to  491  10s.:  he  then  Mdered 
his  account,  saying  he  would  giTB  the  prosecutor  his  bill  on  his 
bankers  in  London^  for  the  amount;  and  he  shortlj  afterwards 
brought  him  a  bill  for  60/1,  purporting  to  be  drawn  by  Samuel 
Milward  on  Messrs.  Stephenson  &  Co.,  bankers,  London,  payable 
to  his  own  order,  and  indorsed  **  Samuel  Milward,"  and  the  prase- 
cutor  paid  him  the  balance,  102.  10s.  in  money;  upon  this  bill  being 
returned  disboooured,  no  person  of  the  name  of  Milward  having  an 
account  at  Stepheoson's,  the  prosecutor  went  to  the  prisoner's  house, 
when  he  found  it  shut  up  and  the  prisoner  gone  away;  the  real 
name  of  the  prisoner  was  Samuel  Whiley,  and  he  had  always  been 
known  by  that  name  up  to  the  time  of  this  transaction;  but  the 
prosecutor  was  not  induced  by  the  assumed  name  of  MUward,  to 
give  him  credit,  he  would  have  done  so  equally  if  he  had  gone  by 
the  name  of  Whiley:  being  indicted  for  forging  this  bill,  the  jory 
found  him  guilty,  saying  they  were  satisfied  that  he  assumed  the 
name  for  the  purpose  of  defrauding  the  prosecutor;  and  the  judges 
held  the  conviction  to  be  right  (a).  So,  where  the  prisoner  took 
lodgings  of  the  prosecutrix  in  the  name  of  James  Cook,  and  resided 
in  Uiem ;  about  a  month  afterwards  he  gave  the  prosecutrix  a  check 
in  the  name  of  Cook,  on  Messrs.  Praed  &  Co.,  bankers,  for  15t,  for 
which  she  gave  him  the  money,  but  which  on  presentment  was  dia- 
honouied:  upon  the  prisoner  bdng  informed  of  this,  he  said  it  was 
a  mistake,  he  having  forgotten  to  add  "  Junior"  to  his  name;  this 
he  accordingly  added,  but  before  the  cheque  was  returned  a  second 
time,  he  absconded;  the  prisoner's  real  name  was  John  Frands;  he 
had  gone  for  a  time  by  tiie  name  of  Frederick  Mordaont,  but  never 
assumed  the  name  of  Cook  until  he  took  the  lodgings,  and  by  that 
name  alone  he  was  known  to  the  prosecutrix;  no  person  of  the 
name  of  James  Cook  had  an  account  at  Praed's:  the  prisoner  bemg 
indicted  and  convicted  for  forging  this  cheque,  the  judges  held  the 
conviction  to  be  right  (&).  So,  where  the  prisoner,  under  the 
assumed  name  of  Thomas  White,  and  pretending  that  he  was  a 
clergyman,  obtained  a  curacy  in  Gloucestershire;  he  said  he  had  a 
living  in  Ireland,  for  the  profits  of  which  he  drew  quarterly  on  an 
agent  in  Dublin,  who  accepted  his  bills,  payable  at  a  banker*s  in 
London,  and  that  he  was  in  daily  expectation  of  receiving  one  of 
these  acceptances;  about  three  weeks  siterwards,  pretending  that  he 
had  one  of  these  acoeptances,  he  got  the  churchwarden  to  disooont 
it  for  him;  the  bill  purported  to  be  drawn  about  a  fortnight  pre- 
viously by  Thomas  White  at  two  months  after  date,  payable  to  his 
own  order,  on  W.  Jennings,  esquire,  Dublin,  and  had  written  across 
it  **  acoepted,  payable  at  Hamereleys  &  Co^,  banken,  London,  W. 

(a)  tL  T.  WkOqi^  B«  *  Ry.  90.  (6)  A.  t.  A-mcft.  R.  ft  Ry.  MO. 
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Jenninj^,'*  when  it  became  due,  it  was  dishonoared,  bnt  abont  a 
fortnight  preyiooaly  the  prisoner^  finding  that  nospicioa  was  excited, 
absconded;  and  when  shortly  afterwanls  he  was  apprehended,  he 
was  going  bj  the  name  of  Williamson,  and  denied  that  he  had  ever 
been  known  bj  that  of  White:  being  indicted  for  (urging  and  utter- 
ing this  bill,  the  acceptance  and  the  indorsement,  it  was  proved  that 
the  prisoner's  real  name  was  Robert  Peacock,  and  by  that  name  he 
had  alwajs  previonslj  been  known,  and  that  he  had  never  been  in 
holy  orders;  several  witnesses  proved  the  body  of  the  bill  and  the 
aignature  of  the  drawer  and  indorser,  to  be  m  the  prisooer's  hand- 
writing, and  they  believed  the  acceptance  also  to  be  his;  the  judge 
in  his  summing  up,  told  the  jury,  that  if  they  were  of  opinion  that 
the  pris(»ier  assumed  the  name  of  White,  merely  fw  the  purpose  of 
obtsining  the  curacy  and  the  salary  attached  to  it,  and  that  he  had 
no  intention  at  the  time  to  obtain  money  by  means  of  such  a  bill  aa 
this,  they  should  acquit  him;  but  if  they  thought  that  at  the  time 
he  obtained  the  curacy,  he  also  contemplated  the  raising  of  money 
by  bills  drawn  and  indorsed  in  his  false  name  of  White  (and  the 
facts  of  the  case  strongly  indicated  this),  they  should  find  him 
guilty:  the  jury  found  him  guilty  of  foiging  the  bill  and  the  in- 
dorsement, but  not  the  acceptance;  and  the  judges  held  the  con- 
viction to  be  right;  they  held  that  where  a  prisoner  is  proved  to 
have  assumed  a  false  name,  for  the  purpose  of  pecuniary  fraud  con- 
nected with  the  forgeiy,  a  drawing,  accepting,  or  indorsing  in  such 
fdse  or  assumed  name,  is  forgery;  and  that  where  proof  is  given  of 
^tbe  prisoner's  real  name,  and  no  proof  of  any  change  of  name  until 
the  time  of  the  fraud  committed,  it  throws  on  the  prisoner  the 
onus  of  proving  that  he  had  before  assumed  the  &Ise  name  on  other 
occasions  and  for  other  purposes  (a).  And  therefore  where  it  was 
proved  that  the  prisoner,  who  had  accepted  a  bill  drawn  npon  him, 
in  the  name  of  Thomas  Scott,  had  formerly  been  known  as  Thomaa 
Bontien,  but  it  was  also  proved  that  for  three  years  previous  to  the 
transacUon  in  question,  he  had  gone  by  the  name  of  Scott,  and  waa 
known  to  the  witness  by  that  name  only;  the  judges  held  this  not 
to  be  a  forgery  (6). 

Proof  of  the  alteration  of  the  instrument  in  any  material  part  Forgery  by 
after  it  has  been  completed,  will  also  be  good  evidence  to  support  an  Alteration, 
indictment  for  forging  it.  Where  the  prisoner  was  indicted  for 
forging  a  bill  for  60L  and  the  proof  was  that  he  altered  a  genuine 
bill  of  the  drawer  for  10/.  to  a  bill  for  50t  by  changing  the  ten  to 
fifty :  it  was  objected  that  the  prisoner  could  not  be  convicted  on 
this  indictment,  as  the  statute  made  the  altuation  a  distinct  offence 
from  that  of  forging,  the  words  being  "  if  any  person  shall  forge  or 
alter,"  &o. :  but  the  prisoner  being  convicted,  and  the  point  reserved, 
the  judges  held  the  conviction  right,  and  that  it  was  not  necessary 
to  state  in  the  indictment,  that  the  prisoner  altered  the  note  (e). 

(a)  R.  V.  Peacock,  R.  ft  Ry.  178.     I    (e)  JR.  v.  Tcague,  R.  &  Ry.  33. 

(b)  E.  V.  JSoniien,  R.  &  Ry.  260. 
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So,  where  the  prisoner  was  indicted  fSor  forging  a  promissoiy  note 
for  107.;  and  the  evidence  was  that  the  note  in  question  (which 
was  a  ten  pound  note  of  the  Fordingbridge  bank)  hid  originally 
been  made  payable,  in  the  body  of  it,  either  at  the  ooantry  bank  or 
^  at  the  hoose  of  Wilkinson,  Bloxbam,  &  Co.,  in  London;"  it  bad 
been  paid  bj  Wilkinson,  Blozham,  &  Co.,  and  sent  bj  them,  with 
many  others,  in  a  parcel  bj  the  mail,  to  the  drawers  in  the  coontij, 
but  the  parcel  was  stolen  from  the  mail  and  neyer  reached  the 
country  bankers;  Wilkinson,  Bloxham,  &  Co.,  afterwards  failed; 
and  it  appeared  that  the  prisoner,  having  disguised  himself,  ex- 
changed the  note  in  question  at  a  banking  house  in  Worthing  for 
other  notes,  the  words  "  Wilkinson,  Bloidiam,  &  Co."  in  the  note 
being  covered  with  a  small  piece  of  paper,  on  which  was  engraved 
the  firm  of  Bamsbottom  &  Co.,  thereby  giving  to  the  note  the  ap> 
pearance  of  being  payable  at  a  solvent,  instead  of  an  insolvent 
house :  it  was  objected  that  the  alteration  was  not  in  any  binding  or 
obligatory  part  of  the  note,  and  therefore  did  not  amount  to  Uie 
crime  of  forgery;  but  the  prisoner  bmng  convicted,  and  the  point 
reserved,  the  judges  held  the  conviction  to  be  right:  the  place 
where  the  note  was  payable  being  stated  in  the  body  of  the  note, 
materially  affected  the  engagement  of  the  drawers,  and  was  neces- 
sary to  be  stated  in  declaring  on  the  note;  some  of  the  judges  held 
it  to  be  material,  as  it  materially  afiected  the  n^tiability  (a).  The 
instrument)  however,  must  be  perfect  at  the  time  it  is  altered,  to 
'make  the  alteration  a  forgery;  and,  therefore,  where  a  cheque  by 
overseers  of  the  poor  on  ^e  treasurer  of  a  union  (which  must  be 
signed  by  a  majority  to  be  of  any  validity)  was  fraudulently  altered 
after  it  was  signed  by  one  only,  and  then  it  was  signed  by  the 
others  without  detecting  the  alteration:  Piatt,  B.,  held  that  it  could 
not  be  treated  as  a  forgery  (6).  Where,  however,  the  prisoner,  who 
had  been  a  clerk  with  country  bankers,  got  possession  of  one  of 
their  blank  bills,  on  their  London  agents  (which  was  signed  but  not 
filled  up),  filled  it  up  for  a  certain  sum,  and  uttered  it:  the  judges 
held  thb  to  be  forgery  (c);  but  this  was  rather  an  actual  forging 
of  the  instrument,  than  an  alteration  of  it  In  these  cases,  the 
pleader  has  his  option  of  indicting  for  the  forgery  in  the  ordinary 
way,  or  of  framing  his  indictment  specially  for  the  alteration  (d). 
In  Dyson  Posfs  case,  R  &  By.  lUl,  which  was  for  altering  a  note 
of  a  country  bank  from  one  to  ten  pounds,  the  indictment  was 
spedal  for  the  alteration. 

Thirdly^  the  prosecutor  must  prove  that  the  defendant  forged  the 
instrument  mentioned  in  the  indictment. 

This  is  done,  either  by  direct  evidence  of  the  forgery,  or  by  proof 
of  fiiots  from  which  the  joxy  may  fairly  presume  iL     The  usual 

(a)  R,  T.  TWMff,  R.>  Ry.  164.  (c)  IL  v.  BirkeU,  R.  *  Ry.  86. 

(b)  R.  V.  Tmxrpm,  8  Car.  ft  K«        (d)  Amti,  pp.  4SS,  489. 
880. 
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evidence  is,  that  the  instniinent,  or  some  material  part  of  it,  is,  or 
purports  to  be,  in  his  handwriting.  Where  the  prisoner  procured  a 
boj  to  execute  a  deed  of  transfer  of  shares  in  a  railway  company, 
and  he  himself  was  present  at  the  time,  be  was  indicted  for  the 
forgery  and  convicted  (a).  So,  if  be  procure  the  forgery  to  be 
committed  by  an  innocent  agent,  he  may  himself  be  indicted  for 
forging  the  instrument  (6).  Where  it  was  committed,  is  now  im> 
materia] ;  for  it  is  no  longer  necessary  to  state  the  place  in  the  body 
of  the  indictment,  14  &  15  Vict.  c.  100,  s.  23,  and  as  the  offender 
may  be  indicted  and  tried  in  the  coanty  in  which  he  has  been  appre- 
hended or  is  in  custody  (^anUy  p.  428 ),  his  being  in  custody  before 
the  court  at  the  time  of  his  trial,  satisfies  the  venue,  and  gives  the 
court  jurwdiction  (c). 

Fowthlify  the  intent  to  defraud. 

It  must  be  proved,  or  must  appear  from  the  facts  of  the  case,  that 
by  forging  the  instrument,  the  defendant  had  an  intent  to  defraud 
some  person.  There  have  been  a  number  of  decisions  upon  the 
question  whether  the  forgery  was  committed  with  intent  to  defraud 
some  particular  person;  but  these  are  now  inapplicable,  as  by  stat. 
14  &  15  Vict.  c.  100,  s.  8,  and  now  by  the  44th  secUon  of  the 
present  Act,  "  It  shall  be  sufficient,  in  any  indictment  for  forging, 
altering,  uttering,  offering,  disposing  of,  or  putting  off  any  instrument 
whatsoever,  where  it  shall  be  necessary  to  allege  an  intent  to  defraud, 
to  allege  that  the  party  accused  did  the  act  with  intent  to  defraud, 
without  alleging  an  intent  to  defraud  any  particular  person;  and  on 
the  trial  of  any  such  offence  it  shall  not  be  necessary  to  prove  an 
intent  to  defraud  any  particular  person,  but  it  shall  be  sufficient  to 
prove  that  the  party  accused  did  the  act  charged  with  an  intent  to 
defraud." 

The  very  act  of  the  forgery  itself,  will  be  sufficient  to  imply  an 
intent  to  defraud ;  or  at  all  events,  it  will  be  sufficient,  if,  from  the 
circumstances  of  the  case,  the  jury  can  fairly  infer  that  it  was  the 
intention  of  the  party  to  utter  the  foiled  instrument;  for  the  ne- 
cessary effect  of  the  uttering,  if  successful,  must  be  to  defraud. 
Where  the  prisoner  deposited  with  a  person,  as  security  for  a  debt, 
a  bill  of  exchange  payable  to  his  own  order,  but  not  indorsed  by 
him,  and  the  party  was  aware  at  the  time  that  no  use  could  be 
made  of  it  until  he  indorsed  it;  being  indicted  for  forging  this  bill, 
with  intent  to  defraud  the  party  with  whom  he  deposited  it,  the 
judge  summed  up  the  case  with  respect  to  the  forgery,  and  the  jury 
fotind  the  prisoner  guilty;  but  the  judge  afterwards  doubting 
whether  he  should  not  have  left  the  question  as  to  fraudulent  intent 
more  ofen  to  the  jury,  as  they  might  perhaps  have  found  that  the 
prisoner  did  not  mean  to  defraud  any  person,  but  by  paying  the  debt 

(a)  R,  V.  Hoaiion,  2  Car.  *  K.  (e)  R,  v.  Sm^tket,  19  Law  J. 
777.  81  m. 

(,b)  B.  T.  ClWord,  Id.  202. 
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and  taking  back  the  biS,  to  make  no  fnrther  nae  of  it,  respited  the 
Judgment,  and  reserved  the  point  for  the  judges,  who  held,  that  as 
the  bill  was  lodged  with  the  creditor  to  obtain  cndit,  though  as  a 
pledge  onlj,  that  proved  the  fraudulent  intent  laid  in  the  indict- 
ment (a).  If  however  it  appbar  that  no  fraud  whatever  could  have 
been  ejected  bj  the  fargeiy,  there  no  fraud  could  be  intended,  and  the 
defendant  will  be  entitled  to  an  acquittal.  In  one  case,  where  a 
share  broker  bought  and  paid  for  100  shares  in  a  railway  company, 
for  and  in  the  name  of  one  Lupton  (who  had  emplojed  him  to  a 
considerable  extent),  but  without  his  authority  or  knowledge;  he 
afterwards  sold  these  shares  at  a  profit  for  Lupton  to  several  persons, 
and  forged  Lupton's  name  to  the  deeds  of  transfer:  being  indicted 
for  these  forgeries,  Creswell,  J.,  held  that  the  prisoner  could  not  be 
convicted,  as  no  fraud  was  intended  or  could  have  been  efifocted;  the 
company  could  not  have  been  defrauded,  for  it  appeared  that  all  the 
shares  had  been  paid  up,  and  it  was  indifferent  to  them  whether  A. 
or  B.  was  the  proprietor  of  the  shares  ;  Lupton  was  not  defrauded, 
for  he  was  a  gainer  by  the  purchase  and  mIc  of  the  shares,  and  it 
was  evidently  not  intended  to  defraud  him,  but  to  benefit  him;  and 
the  purchasers  of  the  shares  were  not  defrauded  or  intended  to  be 
defrauded,  for  they  had  the  shares  which  they  had  bargained  for 
and  purchased  (6).'  But  in  a  later  case,  Bolfe,  B.,  seemed  not 
entirely  to  agree  with  this  decision ;  it  was  a  case  where  the  prisoner 
had  purchased  200  shares  in  a  railway  company,  of  one  Lucas,  a 
broker;  and  according  as  he  sold  them,  he  sent  Lucas  the  money, 
and  Lucas  sent  him  the  certificates,  and  the  transfer  executed ;  in 
this  manner  he  had  sold  180  shares,  and  had  them  regularly  trans- 
fSarred  to  the  purchasers;  as  to  the  remaining  twenty,  the  money 
vras  sent  to  Lucas,  and  he  sent  the  prisoner  the  certificates,  but  he 
hesitated  to  send  the  transfer,  claiming  to  have  a  lien  upon  it  for  m 
balance  due  to  him  firom  the  prisoner  on  other  dealings;  the  prisoner 
wishing  to  perfect  the  title  to  these  twenty  shares,  prepared  a  transfer 
of  them,  got  a  boy  to  forge  the  name  of  the  transferor,  and  another 
to  attest  his  signature,  and  then  sold  the  shares:  being  indicted  for 
the  forgery,  it  was  objected,  as  in  the  last  case,  that  no  firaud  could 
have  been  intended,  for  none  was  or  could  be  efiected; — ^not  on  the 
company,  for  all  the  shares  had  been  paid  up;  not  on  the  seller  of 
the  shares  or  Lucas  the  broker,  for  they  were  paid  for  them;  and 
not  on  the  party  who  bought  them,  for  they  were  delivened  to 
him;  — and  therefore  the  prisoner  ought  not  to  be  convicted:  bat 
Bolfe,  B.,  said  that  he  could  not  assent  to  that  view  of  the  law;  by 
the  forgtry,  Lucas  was  definauded  of  his  lien,  the  owner  of  the  sharM 
was  defrauded  of  some  right,  even  if  it  were  only  that  of  voting  at 
meetings,  which  he  possnsed  until  the  tnmsfer  was  regulariy  exie- 


(«)  Jl.  r.BtrkeUt  R.  ft  Ry.  86.  (b)  R.  v.  Ifarcw,  S  Cir.  ft  K. 
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cnted,  and  he  thoaght  that  it  waa  a  fraud  upon  the  company  also: 
the  priaoner  waa  foond  guilty  (a). 


Indictment  and  Evidence  for  uttering. 

Indictment 

>     The  jurors  for  our  Lady  the  QueeOf  upon  their  oath 

to  wit  )  present,  that  A.  B.,  on  the day  of ,  in  the  year 

of  our  Lord ,  feloniously  did  offer  and  utter  ["  oJf«r,  utter, 

di^oae  of,  or  put  off"]  a  certain  forged  [bill  of  exchange],  with 
intent  thereby  then  to  defraud,  he,  the  said  A.  B.,  at  the  time  he  so 
offered  and  uttered  the  said  forged  [bill  of  exchange],  then  well 
knowing  the  same  to  be  forged :  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our  Lady 
the  Queen,  her  crown  and  dignity. 

Evidence, 

To  maintain  this  indictment,  the  prosecutor  must  prove — 

1.  The  uttering. 

2.  That  the  instrument  is  forged;  and  the  intent  to  defraud. 

3.  That  the  defendant  at  the  time  he  uttered  or  offsred  it,  knew 
it  to  be  forged. 

Firstf  as  to  the  uttering: — The  words  used  in  the  statute  to  ex- 
press the  pasmng  or  putting  off  a  forged  instrument  to  another  as 
a  genuine  instrument,  or  an  attempt  to  do  so,  are  "  offer,  utter, 
dispose  of,  or  put  off," — which  will  be  foond  to  embrace  every  mode 
of  disposing  or  attempting  to  dispose  of  a  forged  instrument  for 
value.  This,  however,  must  be  considered  with  reference  to  the 
particular  nature  of  the  instrument  Where  a  party  merely  exhi- 
bited a  forged  receipt  to  the  person  with  whom  he  sought  to  obtain 
credit  for  it,  but  refused  to  part  with  the  possession  of  it,  this  was 
holden  to  be  an  uttering  of  it  within  the  meaning  of  the  statute  (b); 
although  it  would  be  oUierwise  in  the  case  of  a  bill  of  exchange,  or 
the  like.  Depositing  a  forged  bill  of  exchange  with  «  banker  as  a 
security,  has  been  holden  to  be  an  uttering  of  it  (c).    Even  where 

A.  applied  to  B.  for  a  loan  of  money,  and  proposed  C.  as  his  surety; 

B.  calied  upon  C.  to  satisfy  himself  as  to  his  responsibility,  and  asked 
him  to  produce  his  receipts;  C.  thereupon  placed  in  the  hands  of  B., 
for  his  inspection,  a  forged  receipt  for  poor  rates  for  his  house:  this 
was  holden  to  be  an  uttering  of  a  forged  receipt,  within  the  mean- 
ing  of  the  statute  (<Q.    And  not  only  the  party  who  actually  utters 

(a)  R,  T.  Hoatton,  i  Car.  ft  K.        (c)  JR.  v.  CooA,  8  Car.  &  P.  5Bt ; 
777.  and  tee  R.  t.  Birkgtt,  atHi,  p.  442. 

(fr)  R.  V.  Ra^ord,  I  Car.  &  K.        (<l)  R.  v.  lorn,  21  Law  J.  166  m. 
707. 
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to  Barr,  that  he  might  pass  it,  was  a  disposing  of  it  to  him,  and 
that  the  conviction  was  therefore  right  (a).  Where  npon  an  indict- 
ment against  two  persons,  Palmer  and  Hudson,  containing  a  count 
for  uttering,  and  aJso  a  count  for  disposing  of  and  putting  off,  a 
forged  bank  note,  it  was  proved  that  Palmer,  who  was  in  the  habit 
of  putting  off  forged  notes,  had  employed  Hudson  to  assist  him,  and 
gave  the  note  in  question  to  Hudson  to  pass;  Palmer  remained  in 
tiie  neighbourhood  of  the  Old  Bailej,  whilst  Hudson  went  to  a  shop 
in  Newgate-street,  bargained  for  some  muslin,  and  tendered  the  note 
in  question  in  payment;  the  shopkeeper  thinking  it  bad,  stopped  it 
and  sent  it  to  the  Bank,  where  it  was  declared  to  be  a  forgery;  both 
Palmer  and  Hudson  called  at  the  shop  the  same  night,  and  Palmer 
insisted  on  the  note  being  delivered  to  him,  saying  that  it  was  his, 
and  that  he  had  sent  Hudson  with  it;  but  the  shopkeeper  refused, 
and  had  both  the  prisoners  taken  into  custody:  the  jury  found  Pal- 
mer guilty,  and  acquitted  Hudson;  and  a  majority  of  the  judges 
held  that  Palmer  was  properly  convicted,  upon  the  count  for  dis- 
posing of  and  putting  off  the  forged  note  (6).  But  where,  upon  a 
similar  indictment  against  three  prisoners,  it  appeared  that  all  three 
were  equally  concerned  in  some  forged  notes,  and  one  of  them,  in 
concert  with  the  other  two,  took  one  of  the  notes,  crossed  the  water 
from  Portsmouth  to  Goeport  (leaving  the  other  two  prisoners  wait- 
ing for  him  at  Portsmouth),  and  there  attempted  to  pass  the  forged 
note:  all  being  found  guilty,  the  judges  held  the  conviction  wrong 
as  to  the  two  prisoners  who  were  not  present  at  the  time  the  note 
was  uttered  (c).  Where,  upon  an  indictment  for  disposing  of  fenced 
bank  notes,  it  sppeared  that  the  magistrates,  with  the  approbation 
of  the  agents  of  the  Bank,  employed  two  persons  to  detect  those  they 
suspected  to  be  utterers ;  these  persons  applied  to  the  prisoners  to 
purchase  forged  notes  fi'om  them,  and  the  prisoners  supplied  them : 
upon  the  trial  it  was  objected,  first,  that  the  indictment  was  too 
genera]  and  bad,  in  not  stating  the  particular  manner  in  which  the 
notes  were  disposed  of :  and  secondly,  that  the  prisoners  ought  not 
to  be  convicted,  because  as  they  were  induced  to  dispose  of  the  notes 
by  the  (ffosecutors  themselves,  by  means  of  their  agents,  the  prose- 
cutors could  not  be  defrauded  by  the  transaction :  tlie  prisoners  being 
convicted  and  the  case  reserved  for  the  opinion  of  the  judges,  the 
judges  held  the  conviction  to  be  right ;  as  to  the  indictment,  it  waa 
in  the  usual  form ;  and  as  to  the  defrauding  of  the  prosecutors, 
the  intent  to  defraud  being  the  essence  of  the  crime,  it  was 
immaterial  whether  the  prosecutors  were  defrauded,  or  could  have 
been  defrauded  or  not  (d).  Where  the  prisoners,  husband  and 
wife,  were  indicted,  the  wife  with  forging  and  uttering  an  order 
and  certificate  for  prize  money,  and  the  husband  as  accessory  before 

(a)  R.  T.  GOet,  Ry.  &  M.  tWL  Brighton,  K.  ft  Ry.  8«. 

lb)  R.  ▼.  Pahner  mna  Hudson^  R.  (aj  R.  ▼.  Holden  et  ai.  R.  ft  Ry. 

ft  Rr.  72.  1A4. 
(c)  R.  T.  Soarei,  AtAiruont  and 
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the  fket;  it  was  dear,  npoa  the  evidence,  that  the  hnsbaod  planned 
the  matter,  and  nrged  and  insisted  on  the  wife  presenting  the 
forged  order,  &c,  and  applying  for  the  prize  money,  bnt  he  was  not 
present  when  she  did  so;  and  it  was  thereupon  objected  that  as  it 
appeared  plainly  that  the  wife  acted  under  the  compulsion  of  her 
husband,  she  could  not  be  found  guilty ;  and  if  she  as  principal  wera 
acquitted,  he  as  accessory  must  necessarily  be  acquitted  also:  both, 
howerer,  being  cooricted,  the  judges  were  cleariy  of  opinion  that 
the  wife  was  properly  oouTieted  of  the  nttering,  and  the  hnsbaod 
as  accessory  (a). 

SaoMd^, — ^That  the  instrument  is  forged.  This  is  prored  aa 
onfe,  p.  430;  and  the  intent  to  defraud^  as  onl^,  p.  441.  Where 
the  prisoner  paid  to  a  creditor  a  bill  of  exchange,  all  the  parties  to 
which  were  fictitious  persons,  and  he  knew  th«m  to  be  so^  but  he 
intended  to  take  up  the  bill  when  it  should  become  due:  AldersoD, 
B.,  left  it  to  the  jury  to  say,  whether  the  prisoner  knew  the  parties 
to  the  bill  to  be  fictitious  persons  at  the  time  he  uttered  it,  and 
meant  the  creditor  to  believe  it  to  be  genuine,  for  if  so,  they  were 
bound  to  infer  that  he  intended  to  defraud  the  creditor;  the  priaooer 
being  convicted,  the  judges  held  the  conviction  to  be  correct  (6). 

Thirdilyy — The  prosecutor  must  not  only  provs  the  uttering,  the 
forgery,  and  the  intent  to  defraud,  as  above  mentioned,  bnt  he  must 
also  prove  that  the  defendant  knew  the  instrument  to  be  forged,  at 
the  time  he  uttered  it;  which  of  course  can  only  be  done  by  proving 
facts  and  circumstances  firom  which  the  jury  may  fiurly  presume  it 
(c).  If  it  be  proved  that  he  forged,  as  weU  ss  uttered,  the  forged 
instrument,  of  course  no  further  proof  of  guilty  knowledge  is  neces- 
sary. Where  a  man  uttered  a  promissory  note,  signed  by  himself 
and  in  his  own  name,  as  and  for  the  promissory  note  of  his  brother, 
the  judges  held  that  as  it  did  not  appear  that  he  had  any  brother  of 
that  name,  it  must  be  taken  as  being  the  note  of  a  person  who  did 
not  exist,  and  consequently  a  forgery,  and  the  prisoner  when  he  ut- 
tered it  knew  it  of  course  to  be  so  (d).  Or  the  guilty  knowledge 
may  be  infierred  from  the  defendant's  having  given  false  accounts  as 
to  the  parties  to  the  instrument,  or  having  other  forgeries  of  the 
same  description  in  his  possession  at  the  time  he  is  apprriiended,  or 
having  previously  passed  the  like  forgeries  to  the  proeecutor  or 
others.  Where  Uie  prisoner,  in  passing  a  forged  bill  of  exchange, 
purporting  to  be  drawn  by  James  Heastings  upon  Sir  James 
Esdaile  &  Ca,  bankers,  London,  wss  asked  whether  he  knew 
Heastings  the  drawer,  and  he  said  he  did,  he  was  a  merdiant  in 
Liverpool,  bnt  he  did  not  know  much  of  him ;  and  being  then  asked 


(fl)  R.  T.  SaraktmdJokn  Morrit,  («)  See  mil,  p.  443. 

R.  k  Kv.  270.  {d)  R.  V.  tark€$  and  Broum^  t 

(6)  R   T.  Bill,  8  Vkt.  ft  p.  f74  ;  £att.  P.  C.  963 ;  and  ie«  Sheppwd's 

lee  alio  R.  v.  Birkeu,  anti,  p.  442.  CMe,  oni^,  p.  434. 
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whether  he  Imew  Higgios  the  payee,  he  said  he  knew  him  wellj  that 
he  kept  a  large  cotton  warehooee  in  Manchester,  and  that  he  re- 
oeiTed  the  biU  firom  him  for  printing  ealicoee  for  him;  the  bill  was 
refoned  acceptance  and  returned,  and  seveial  attempts  were  then 
made  to  apprehend  the  prisoner,  hot  without  ■access,  for  sereral 
months;  being  at  last  taken,  and  indicted  for  uttering  this  l»ll  as  a 
forgery,  the  iSmtc  facts  were  proved,  and  also  that  after  Tarions 
searches  and  inquiries  it  was  ascertained  that  no  such  person  as 
James  Heastings  resided  at  Liverpool,  and  that  no  person  of  the 
name  of  Peter  Higgins  kept  a  cotton  warehouse  at  Manchester,  but 
there  had  been  a  person  of  that  name  there,  a  weaver,  who  was  then 
m  prisoner  in  Lancaster  Castle,  ander  a  charge  of  forgery;  when  the 
prisoner  was  apprehended,  three  bills  of  exdiange  were  found  upon 
him,  all  drawn  npon  Sir  James  Esdaile  &  Ca,  one  drawn  in  the 
name  of  Newman,  and  the  other  two  in  the  name  of  Walters;  theee 
were  given  in  evidence  (although  objected  to  as  being  the  subject  of 
a  distinct  charge)  to  prove  the  guilty  knowledge,  and  a  clerk  from 
Sir  James  Esdaile's  proved  that  no  such  person  as  Heastings,  New- 
man, or  Walters  were  customers  of  that  house:  the  prisoner  was 
found  guilty,  and  the  case  being  reserved  for  the  opinion  of  the 
judges,  they  held  the  conviction  to  be  right;  that  the  evidence  was 
quite  sufficient  to  support  the  conviction,  for  uttering  the  bill 
knowing  it  to  be  forged;  and  that  the  other  bills  on  the  same 
house,  found  upon  the  prisoner  on  his  apprehension,  were  properly 
admitted  as  evidence  of  his  guilty  knowledge  (a).  So,  where  per- 
sons were  indicted  for  uttering  a  forged  Bank  of  England  note, 
knowing  it  to  be  forged,  Lord  Ellenborough,  C.  J.,  admitted  evidence 
of  their  having  previously  passed  other  forged  notes  to  other  per- 
sons as  proof  (k  their  guilty  knowledge;  and  the  judges  held  that 
the  evidence  was  properly  admitted  (6).  So,  where  upon  an  indict- 
ment for  forging  and  uttering  a  Bank  of  England  note,  which 
appeared  to  have  been  done  with  a  camel-hair  pencil,  the  prosecutor, 
for  the  purpose  of  proving  guilty  knowledge,  tendered  in  evidence 
anotlier  note,  forged  in  the  same  manner,  with  the  same  materials, 
uttered  by  the  prisoner  three  months  before,  and  two  102.  notes,  and 
thirteen  1/.  notes  of  the  same  fabrication,  from  the  files  of  the  Bank 
(but  when  received  by  them  did  not  appear),  all  of  which  had  the 
prisoner's  handwriting  on  the  back:  the  judge  received  the  evidence, 
subject  to  the  opinion  of  the  judges  as  to  its  admissibility;  and  the 
judges  afterwards  held  that  they  were  admissible  for  the  purpose, 
subject  however  to  observations  as  to  the  weight  of  the  evidence, 
which  would  be  more  or  less  considerable,  according  to  the  number 
of  the  other  notes,  the  distance  of  time  at  which  they  were  put  off, 
the  situation  in  life  of  the  prisoner,  so  as  to  make  it  mors  or  less 
probable  that  so  many  notes  should  pass  through  his  hands  in  the 


(«)  B,  V.  B^A,  R.  Ry.  ISO.  (ft)  12.  v.  Wgiie  «r  ol.  2  New  Hep. 
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ngnlar  way  of  biutDeas  (a).  But  where  the  attermg  of  other  forged 
notes  was  at  the  time  the  snbject  of  a  distinct  prosecntion,  Vangluua, 
B.,  refused  to  allow  them  to  be  given  in  evidenoe  for  this  purpose 
(6).  And  in  another  case,  where  the  other  notes  oflbred  in  eyidence 
were  nttered  snbseqaentlj  to  that  which  was  then  the  snbject  of 
prosecation,  Gaselee,  J.,  was  disposed  to  receiye  the  evidence,  bat 
said  he  would  reserve  the  point  for  the  opinion  of  the  judges  ;  and 
the  counsel  for  the  prosecution,  deeming  the  case  to  be  sufficient!/ 
proved  without  it,  did  not  press  the  evidence  (c).  But  where  tlw 
proof  was  of  several  other  notes  passed  bj  the  prisoner  from  time  to 
time,  and  which  were  returned  to  him  as  forgeries,  but  were  not 
proved  on  the  trial  to  be  so,  the  judges  held  that  the  evidence  ought 
not  to  have  been  admitted,  and  recommended  the  prisoner  for  a 
pardon;  some  of  the  judges  seemed  to  think,  that  as  the  other  notes 
were  of  a  different  description  and  denominati<Hi  from  that  on  wbich 
he  was  indicted,  they  ought  not  to  have  been  given  in  evidence,  even 
if  they  had  been  proved  to  have  been  forgeries  (cQ. 


StaL  24  #  25  VicL  e.  98  (e). 

Whebeas  it  is  expedient  to  consolidate  and  amend 
the  statute  law  of  England  and  Ireland  relating 
to  indictable  offences  by  forgery :  Be  it  enacted  by 
the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  8ame> 
as  follows : 

Forcing  her  Blajesty's  Seals. 

The  Great         I.  Whosoever  shall  forge  or  counterfeit,  or  shall 

andPrirj  .  ,       «  , 

Seal,  &c.  utter,  knowing  the  same  to  be  forged  or  counter- 
feited, the  Great  Seal  of  the  United  £[ingdom, — 
Her  Majesty's  Privy  Seal, — any  Privy  Signet  of 
Her  Majesty, — Her  Majesty's  Royal  Sign  Manual, 

(a)  R.  V.  BaU,  R.  ft  R7. 132.  Ik  P.  411. 

(b)  R.  V.  Tkomoi  SmilM,  2  Car.  ft  {d}  R.  r,  MOIard,  R.  ft  Ry.MS. 
P.  633.  {e)  See  anii,  p.  425. 

(c)  R.  V.  Frederick  Smith,  4  Car. 
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—  any  of  Her  Majesty's  Seals  appointed  by  the 
twenty-fourth  article  of  the  Union  between  Eng* 
land  and  Scotland  to  be  kept,  used,  and  continued 
in  Scotland, —  the  Great  Seal  of  Ireland,  or  the 
Privy  Seal  of  Ireland, — or  shall  forge  or  counter- 
feit the  stamp  or  impression  of  any  of  the  seals 
aforesaid,  or  shall  utter  any  document  or  instru- 
ment whatsoever,  having  thereon  or  affixed  thereto 
the  stamp  or  impression  of  any  such  forged  or 
counterfeited  seal,  knowing  the  same  to  be  the 
stamp  or  impression  of  such  forged  or  counterfeited 
seal,  or  any  forged  or  counterfeited  stamp  or  im- 
pression made  or  apparently  intended  to  resemble 
the  stamp  or  impression  of  any  of  the  seals  afore- 
said, knowing  the  same  to  be  forged  or  counterfeited, 
— or  shall  forge  or  alter,  or  utter  knowing  the  same 
to  be  forged  or  altered,  any  document  or  instru- 
ment having  any  of  the  said  stamps  or  impressions 
thereon  or  affixed  thereto, — shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  kept  in  penal 
servitude  for  life  or  for  any  term  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 

With  respect  to  the  Public  Funds. 

n.  Whosoever  shall  forge  or  alter,  or  shall  offer,  Tnmifer  of 
utter,  dispose  of,  or  put  o£^  knowing  the  same  to  power  of 
be  forged  or  altered,  any  transfer  of  any  share  or    "**"*^* 
interest  of  or  in  any  stock,  annuity,  or  other  public 
fund  which  now  is  or  hereafter  may  be  transferable 
at  the  Bank  of  England  or  at  the  Bank  of  Ireland, 
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or  of  or  in  the  capital  stock  of  any  body  corporate, 
company,  or  society  which  now  is  or  hereafter  may 
be  established  by  charter,  or  by,  under,  or  by  viriae 
of  any  Act  of  Parliament, — or  shall  forge  or  alt^,  or 
shall  offer,  utter,  dispose  of,  or  put  off^  knowing 
the  same  to  be  forged  or  altered,  any  power  of 
attorney  or  other  authority  to  transfer  any  share  or 
interest  of  or  in  any  such  stock,  annuity,  public 
fund,  or  capital  stock,  or  to  receive  any  dividend 
or  money  payable  in  respect  of  any  such  share  or 
interest,  or  shaU  demand  or  endeavour  to  have  any 
such  share  or  interest  transferred,  or  to  receive 
any  dividend  or  money  payable  in  respect  thereof, 
by  virtue  of  any  such  forged  or  altered  power  of 
attorney  or  other  authority,  knowing  the  same  to 
foe  forged  or  altered,  with  intent  in  any  of  the 
cases  aforesaid  to  defraud, — shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  Court,  to  be  kept  in  penal  servi- 
tude for  life  or  for  any  term  not  less  than  three 
years, — or  to  be  imprisoned  for  any  term  not  ex* 
ceeding  two  years,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement. 
Penonating  HI.  Whosoovcr  shall  falscly  and  deceitfully 
scock.  personate  any  owner  of  any  share  or  interest  of  or 
in  any  stock,  annuity,  or  other  public  fund  which 
now  is  or  hereafter  may  be  transferable  at  the 
Bank  of  England,  or  at  the  Bank  of  Ireland,  or 
any  owner  of  any  share  or  interest  of  or  in  the 
capital  stock  of  any  body  corporate,  company,  or 
society  which  now  is  or  hereafter  may  be  esta- 
blished by  charter,  or  by,  under,  or  by  virtue  of 
any  Act  of  Parliament,  or  any  owner  of  any  divi- 
dend or  money  payable  in  respect  of  any  such 
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share  or  interest  as  aforesaid,  and  shall  thereby 
transfer  or  endeavour  to  transfer  any  share  or 
interest  belonging  to  any  such  owner,  or  thereby 
receive  or  endeavour  to  receive  any  money  due  to 
any  such  owner,  as  if  such  offender  were  the  true 
and  lawful  owner,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  dis- 
cretion of  the  Court,  to  be  kept  in  penal  servitude 
for  life  or  for  any  terra  not  less  than  three  years,—- 
or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement. 

lY.  Whosoever  shall  forge  any  name,  hand-  Forginff 
wntmg,  or  signature  purporting  to  be  the  name,  to  Power  or 

•■        J ...  .         .  A  .J ,.      ,•        Attorney  for 

handwriting,  or  signature  of  a  witness  attesting  Tra&ifert. 
the  execution  of  any  power  of  attorney  or  other 
authority  to  transfer  any  share  or  interest  of  or  in 
any  such  stock,  annuity,  public  fand,  or  capital 
stock  as  is  in  either  of  tiie  last  two  preceding  sec- 
tions mentioned,  or  to  receive  any  dividend  or 
money  payable  in  respect  of  any  such  share  or 
interest,  or  shall  offer,  utter,  dispose  of,  or  put  off 
any  such  power  of  attorney  or  other  authority, 
with  any  such  forged  name,  handwriting,  or  signa- 
ture thereon,  knowing  the  same  to  be  forged,  shall 
be  guilty  of  felony,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  Court,  to  be 
kept  in  penal  servitude  for  any  term  not  exceeding 
seven  years  and  not  less  than  three  years, — or  to 
be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement. 

V.  Whosoever    shall  wilfully  make  any  false  FhIm  EntHet 
entry  in,  or  wilfully  alter  any  word  or  figure  in,  orthePabUc 

Fundi. 
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•any  of  the  books  of  account  kept  by  the  Grovemor 
and  Company  of  the  Bank  of  England  or  the 
Grovernor  and  Company  of  the  Bank  of  Ireland, 
in  which  books  the  accounts  of  the  owners  of  any 
stock,  annuities,  or  other  public  funds  which  now 
are  or  hereafter  may  be  transferable  at  the  Bank  of 
England  or  at  the  Bank  of  Ireland  shall  be  entered 
and  kept,  or  shall  in  any  manner  wilfully  falsify 
any  of  the  accounts  of  any  of  such  owners  in  any 
of  the  said  books,  with  intent  in  any  of  the  cases 
aforesaid  to  defraud,  or  shall  wilfully  make  any 
transfer  of  any  share  or  interest  of  or  in  any 
stock,  annuity,  or  other  public  fund  which  now  is 
or  hereafter  may  be  transferable  at  the  Bank  of 
England  or  at  the  Bank  of  Ireland,  in  the  name  of 
any  person  not  being  the  true  and  lawful  owner  of 
such  share  or  interest,  with  intent  to  defraud^ 
shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  life  or  for 
any  term  not  less  then  three  years, — or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without 
solitary  confinement. 
FaiM  VI.  Whosoever,  being  a  clerk,  oflScer,  or  servant 

Wtfrutt.  of  or  other  person  employed  or  intrusted  by  the 
Governor  and  Company  of  the  Bank  of  England 
or  the  Governor  and  Company  of  the  Bank  of 
Ireland,  shall  knowingly  make  out  or  deliver  any 
dividend  warrant,  or  warrant  for  payment  of  any 
annuity,  interest,  or  money  payable  at  the  Bank  of 
England  or  Ireland,  for  a  greater  or  less  amount 
than  the  person  on  whose  behalf  such  warrant  shall 
be  made  out  is  entitled  to,  with  intent  to  defraud, 
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shall  be  guiltj  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  anj  term 
not  exceeding  seven  years  and  not  less  than  three 
years, — or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement. 

Forging  India  Bonds. 

yilt  Whosoever  shall  forge  or  alter,  or  shall  India  Bonds, 
offer,  utter,  dispose  of,  or  put  off,  knowing  the 
same  to  be  forged  or  altered,  any  bond  commonly 
called  an  East  India  bond,  or  any  bond,  debenture, 
or  security  issued  or  made  under  the  authority  of 
any  act  passed  or  to  be  passed  relating  to  the  East 
Indies,  or  any  indorsement  on  or  assignment  of  any 
such  bond,  debenture,  or  security,  with  intent  to 
defraud,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of 
the  Court,  to  be  kept  in  penal  servitude  for  life  or 
for  any  term  not  less  than  three  years, —  or  to  be 
imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without 
solitaiy  confinement. 

Forging  Exchequer  Bills^  &c» 

Vlll.  Whosoever  shall  forge  or  alter,  or  shall  ExchMuer 
offer,  utter,  dispose  of,  or  put  off,  knowing  theS"'*'  **°^ 
same  to  be  forged  or  altered,  any  Exchequer  bill 
or  Exchequer  bond  or  Exchequer  debenture,  or 
any  indorsement  on  or  assignment  of  any  Ex- 
chequer bill  or  Exchequer  bond  or  Exchequer  de- 
benture, or  any  receipt  or  certificate  for  interest 
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scenting  thereon,  vith  intent  to  defrand,  sluU  be 
guilty  of  felony,  and  being  convicted  thereof  shaLl 
be  liable,  at  the  diecretiou  of  the  Court,  to  be  kept 
in  penal  serritude  for  life  or  for  any  term  not  less 
thui  three  years, — or  to  be  imprisoned  for  any 
term  not  exceeding  two  yeare  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 

IX.  WhoBoever,  without  lawful  authority  or 
excuse  (the  proof  whereof  shall  lie  on  the  party 
accused),  ehall  make  or  cnuse  or  procure  to  be 
made,  or  shall  aid  or  assist  in  making,  or  shall 
knowingly  have  in  his  custody  or  possession,  any 
frame,  mould,  or  instrument  iiaving  therein  any 
words,  letters,  figures,  marks,  lines,  or  devices 
peculiar  to  and  appearing  in  the  substance  of  any 
paper  provided  or  to  be  provided  or  used  for  Ex- 
chequer bills  or  Exchequer  bonds  or  Exchequer 
debentures,  or  any  machinety  for  working  any 
threads  into  the  aubstance  of  any  paper,  or  any 
auch  thread,  and  intended  to  imitate  each  words, 
letters,  figures,  marks,  lines,  threads,  or  devices,  or 
any  plate  peculiarly  employed  for  printing  such 
exchequer  bills,  bonds,  or  debentures,  or  any  die 
or  seal  peculiarly  used  for  preparing  any  such 
plate,  or  for  dealing  such  exchequer  bills,  bonds, 
or  debentures,  or  any  plate,  die,  or  seal  intended 
to  imitate  any  such  plate,  die,  or  seal  as  aforesaid, 
shall  be. guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable^  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  seven  years  and  not  less  than  three 
years, — or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  lalwur, 
and  with  or  without  solitary  confinement. 
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X,  Whosoever,  without  lawful  authority  or  ex-  pumt  in 
cnse  (the  proof  whereof  shall  lie  on  the  party 
accused),  shall  make,  or  cause  or  procure  to  be 
made,  or  aid  or  assist  in  making,  any  paper  in  the 
substance  of  which  shall  appear  any  words,  letters^ 
figures,  marks,  lines,  threads,  or  other  devices 
peculiar  to  and  appearing  in  the  substance  of  any 
paper  provided  or  to  be  provided  or  used  for  such 
exchequer  bills,  bonds,  or  debentures,  or  any  part 

of  such  words,  letters,  figures,  marks,  lines,  threads, 
or  other  devices,  and  intended  to  imitate  the  same, 
or  shall  knowingly  have  in  his  custody  or  posses- 
sion any  paper  whatsoever,  in  the  substance 
whereof  shall  appear  any  such  words,  letters, 
figures,  marks,  lines,  threads,  or  devices  as  afore- 
said, or  any  parts  of  such  words,  letters,  figures, 
marks,  lines,  threads,  or  other  devices,  and  in- 
tended to  imitate  the  same,  or  shall  cause  or  assist 
in  causing  any  such  words,  letters,  figures,  marks, 
lines,  threads,  or  devices  as  aforesaid,  or  any  part 
of  such  words,  letters,  figures,  marks,  lines,  threads, 
or  other  devices,  and  intended  to  imitate  the  same, 
to  appear  in  the  substance  of  any  paper  whatever, 
or  shall  take  or  assist  in  taking  any  impression  of 
any  such  plate,  die,  or  seal  as  in  the  last  preceding 
section  mentioned,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  dis- 
cretion of  the  Court,  to  be  kept  in  penal  servitude 
for  any  term  not  exceeding  seven  years  and  not 
less  than  three  years, — or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confine- 
ment. 

XI.  Whosoever,  without  lawful  authority  or  ex*  PosuMion 
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oJJPjpw.  cuse  (the  proof  whereof  shall  lie  on  the  party  ac- 
Dtot.  *  cused),  shall  purchase  or  receive,  or  knowingly 
have  in  his  custody  or  possession,  any  paper  manu- 
factured and  provided  by  or  under  the  directions  of 
the  Commissioners  of  Inland  Revenue  or  Commis- 
sioners of  Her  Majesty's  Treasury,  for  the  purpose 
of  being  used  as  exchequer  bills  or  exchequer 
bonds  or  exchequer  debentures,  before  such  paper 
shall  have  been  duly  stamped,  signed,  and  issued 
for  public  use,  or  any  such  plate,  die,  or  seal  as  in 
the  last  two  preceding  sections  mentioned,  shall  be 
guilty  of  a  misdemeanor,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  imprisoned  for  any  term  not  exceeding 
three  years,  with  or  without  hard  labour. 

Forging  Bank  Notes. 

Bank  Notes,  XII.  Whosoovcr  shall  forgo  or  alter,  or  shall 
offer,  utter,  dispose  of,  or  put  off,  knowing  the 
same  to  be  forged  or  altered,  any  note  or  bill  of 
exchange  of  the  Governor  and  Company  of  the 
Bank  of  England  or  of  the  Governor  and  Company 
of  the  Bank  of  Ireland,  or  of  any  other  body  cor- 
porate, company,  or  person  carrying  on  the  business 
of  bankers,  commonly  called  a  bank  note,  a  bank 
bill  of  exchange,  or  a  bank  post  bill,  or  any  indorse- 
ment on  or  assignment  of  any  bank  note,  bank  bill 
of  exchange,  or  bank  post  bill,  with  intent  to  de- 
fraud, shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the 
Court|  to  be  kept  in  penal  servitude  for  life  or  for 
any  term  not  less  than  three  years, — or  to  be  im* 
prisoned  for  any  term  not  exceeding  two  years. 


ftc. 
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with  or  withoat  hard  laboar,  and  with  or  without 
solitary  confinement. 

The  forgery  may  be  proved  by  any  of  the  bank  inspectors,  or  by 
anj  person  acquainted  with  the  handwriting  of  the  signing  clerk, 
without  calling  the  latter  (a). 


Xin.  Whosoever,  without  lawful  authority  or  purcha«ing, 
excuse  (the  proof  whereof  shall  lie  on  the  party  ofhiwng 
accused),  shall  purchase  or  receive  from  any  other  ncHm.**"*' 
person,  or  have  in  his  custody  or  possession,  any 
forged  bank  note,  bank  bill  of  exchange,  or  bank 
post  bill,  or  blank  bank  note,  blank  bank  bill  of  ex- 
change, or  blank  bank  post  bill,  knowing  the  same 
to  be  forged,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  Court,  to  be  kept  in  penal  servitude  for  any 
term  not  exceeding  fourteen  years  and  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour. 

XIV.  Whosoever,  without  lawful  authority  or  Mould  for 
excuse  (the  proof  whereof  shall  lie  on  the  party  pi!p«?  with 
accused),  shall  make  or  use,  or  knowingly  have  in  •J^S*^^  ^ 
his  custody  or  possession,  any  frame,  mould,  or  ^Sink^f'  °* 
instrument  for  the  making  of  paper  with  the  words  i'lS^uriS 
"Bank  of  England''  or  "Bank  of  Ireland,"  or  any  huSgiach 
part  of  such  words  intended  to  resemble  and  pass  ^•p**'- 
for  the  same,  visible  in  the  substance  of  the  paper, 
or  for  the  making  of  paper  with  curved  or  waving 
bar  lines,  or  with  the  laying  wire  lines  thereof  in 
a  waving  or  curved  shape,  or  with  any  number, 
sum,  or  amount  expressed  in  a  word  or  words  in 

(a)  By  the  JudgM,  R.  ft  Ry.  378. 
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roman  letters,  visible  in  the  substance  of  the  paper, 
or  with  anj  device  or  distinction  peculiar  to  and 
appearing  in  the  substance  of  the  paper  used  bj 
the  Governor  and  Company  of  the  Banks  of  Eng- 
land and  Ireland  respectively  for  any  notes,  bills 
of  exchange,  or  bank  post  bills  of  such  banks  re- 
spectively,— or  shall  make,  use,  sell,  expose  to  sale, 
utter,  or  dispose  of,  or  knowingly  have  in  his  cus- 
tody or  possession,  any  paper  whatsoever  with  the 
words  "  Bank  of  England,"  or  "  Bank  of  Ireland," 
or  any  part  of  such  words  intended  to  resemble 
and  pass  for  the  same,  visible  in  the  substance  of 
the  paper,  or  any  paper  with  curved  or  waving 
bar  lines,  or  with  the  laying  wire  lines  thereof  in 
a  waving  or  curved  shape,  or  with  any  number, 
sum,  or  amount  expressed  in  a  word  or  words  in 
roman  letters,  appearing  visible  in  the  substance 
of  the  paper,  or  with  any  device  or  distinctioa 
peculiar  to  and  appearing  in  the  substance  of  the 
paper  used  by  the  Governor  and  Company  of  the 
Banks  of  England  and  Ireland  respectively  for  any 
notes,  bills  of  exchange,  or  bank  post  bills  of  such 
banks  respectively, — or  shall  by  any  art  or  contri- 
vance cause  the  words  ''Bank  of  England"  or 
*'  Bank  of  Ireland,"  or  any  part  of  such  words  in- 
tended to  resemble  and  pass  for  the  same,  or  any 
device  or  distinction  peculiar  to  and  appearing  in 
the  substance  of  the  paper  used  by  the  Governor 
and  Company  of  the  Banks  of  England  and  Ireland 
respectively  for  any  notes,  bills  of  exchange,  or 
bank  post  bills  of  such  banks  respectively,  to  ap- 
pear visible  in  the  substance  of  any  paper,  or  shall 
cause  the  numerical  sum  or  amount  of  any  bank 
note,  bank  bill  of  exchange,  or  bank  post  bill, 
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blank  bank  note,  blank  bank  bill  of  exchange,  or 
blank  bank  post  bill,  in  a  word  or  words  in  roman 
letters,  to  appear  visible  in  the  substance  of  the 
paper  whereon  the  same  shall  be  written  or  printed, 
—shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  fourteen  years  and  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour. 

XV.  Nothing  in  the  last  preceding  section  con-  ExcepUon*. 
tained  shall  prevent  any  person  from  issuing  any 

bill  of  exchange  or  promissory  note  having  the 
amount  thereof  expressed  in  guineas,  or  in  a  nume- 
rical figure  or  figures  denoting  the  amount  thereof 
in  pounds  sterling,  appearing  visible  in  the  sub- 
stance of  the  paper  upon  which  the  same  shall  be 
written  or  printed,  nor  shall  prevent  any  person 
from  making,  using,  or  selling  any  paper  having 
waving  or  curved  lines  or  any  other  devices  in  the 
nature  of  watermarks  visible  in  the  substance  of 
the  paper,  not  being  bar  lines  or  laying  wire  lines, 
provided  the  same  are  not  so  contrived  as  to  form 
the  groundwork  or  texture  of  the  paper,  or  to  re- 
semble the  waving  or  curved  laying  wire  lines  or 
bar  lines  or  the  watermarks  of  the  paper  used  by 
the  Governor  and  Company  of  the  Banks  of  Eng- 
land and  Ireland  respectively. 

XVI.  Whosoever,  without  lawful  authority  or  pute,  &c. 
excuse  (the  proof  whereof  shall  lie  on  the  party  Bank  of*** 
accused),  shall  engrave  or  in  anywise  make  upon  irefand,  or 
any  plate  whatsoever,  or  upon  any  wood,  stone,  w'Kpef"^** 
or  other  material,  any  promissory  note,  bill  of  ex-  bumk  lank 
change,  or  bank  post  bill,  or  part  of  a  promissory  phS^i*''  ** 

z  2 
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note,  bill  of  exchange,  or  bank  post  bill,  purporting 
to  be  a  bank  note,  bank  bill  of  exchange,  or  bank 
post  bill,  of  the  Governor  and  Company  of  the 
Bank  of  England  or  of  the  Governor  and  Company 
of  the  Bank  of  Ireland,  or  of  any  other  body  cor- 
porate, company,  or  person  carrying  on  the  busi- 
ness of  bankers,  or  to  be  a  blank  bank  note,  blank 
promissory  note,  blank  bank  bill  of  exchange,  or 
blank  bank  post  bill  of  the  Governor  and  Company 
of  the  Bank  of  England  or  of  the  Governor  and 
Company  of  the  Bank  of  Ireland,  or  of  any  such 
other  body  corporate,  company,  or  person  as  afore- 
said, or  to  be  a  part  of  a  bank  note,  promissory 
note,  bank  bill  of  exchange,  or  bank  post  bill  of 
the  Governor  and  Company  of  the  Bank  of  £ng- 
land  or  of  the  Governor  and  Company  of  the  Bank 
of  Ireland,  or  of  any  such  other  body  corporate, 
company,  or  person  as  aforesaid,  or  any  name, 
word,  or  character  resembling  or  apparently  in- 
tended to  resemble  any  subscription  to  any  bill  of 
exchange  or  promissory  note  issued  by  the  Go- 
vernor and  Company  of  the  Bank  of  England  or 
the  Governor  and  Company  of  the  Bank  of  Ire- 
land, or  by  any  such  other  body  corporate,  com- 
pany, or  person  as  aforesaid,  or  shall  use  any  such 
plate,  wood,  stone,  or  other  material,  or  any  other 
instrument  or  device,  for  the  making  or  printing 
any  bank  note,  bank  bill  of  exchange,  or  bank  post 
bill,  or  blank  bank  note,  blank  bank  bill  of  ex- 
change, or  blank  bank  post  bill,  or  part  of  a  bank 
note,  bank  bill  of  exchange,  or  bank  post  bill, — or 
knovringly  have  in  his  custody  or  possession  any 
such  plate,  wood,  stone,  or  other  material,  or  any 
such  instrument  or  device, — or  shall  knowingly 
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making  upon  any  paper  or  other  material  anj  word, 
number,  figure,  character,  or  ornament  which  shall 
resemble  or  apparently  be  intended  to  resemble  any 
part  of  a  bank  note,  bank  bill  of  exchange,  or  bank 
post  bill  of  the  Governor  and  Company  of  the 
Bank  of  England  or  of  the  Governor  and  Com- 
pany of  the  Bank  of  Ireland,  or  of  any  such  other 
body  corporate,  company,  or  person  as  aforesaid, — 
or  shall  knowingly  offer,  utter,  dispose  of,  or  pnt  off, 
or  have  in  his  custody  or  possession,  any  paper  or 
other  material  upon  which  there  shall  be  an  im- 
pression of  any  such  matter  as  aforesaid, — ^shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in 
penal  servitude  for  any  term  not  exceeding  four* 
teen  years  and  not  less  than  three  years, — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years^ 
with  or  without  hard  labour,  and  with  or  without 
solitary  confinement 
Mould  for  X VIII.  Whosoever,  without  lawful  authority  or 
SeNanleof  ^xcuse  (the  proof  whereof  shall  lie  on  the  party 
^lluing^'  accused),  shall  make  or  use  any  frame,  mould,  or 
»och  Paper.  Jugtrument  for  the  manufacture  of  paper,  with  the 
name  or  firm  of  any  body  corporate,  company,  or 
person  carrying  on  the  business  of  bankers  (other 
than  and  except  the  Banks  of  England  and  Ireland 
respectively),  appearing  visible  in  the  substance  of 
the  paper,  or  knowingly  have  in  his  custody  or 
possession  any  such  frame,  mould,  or  instrument^— > 
or  make,  use,  sell,  expose  to  sale,  utter,  or  dispose 
of,  or  knowingly  have  in  his  custody  or  possessioD, 
any  paper  in  the  substance  of  which  the  name  or 
firm  of  any  such  body  corporate,  company,  or 
person  shall  appear  visible,  or  by  any  art  or  con* 
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trivance  caase  the  name  or  firm  of  any  such  body  cor- 
porate, company,  or  person  to  appear  visible  in  the 
substance  of  the  paper  upon  which  the  same  shall 
be  written  or  printed, — shall  be  guilty  of  felony, 
and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  Court,  to  be  kept  in  penal  servitude 
for  any  term  not  exceeding  fourteen  years  and  not 
less  than  three  years, —  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 

The  like  clause  in  a  form  or  Act  (1  W.  4,  c  66,  s.  17),  was  holden 
to  extend  to  the  forgexy  in  this  country  of  promissory  notes,  purport- 
ing to  be  notes  of  certain  bankers  in  Canada,  and  that  it  was  not 
confined  to  the  notes  of  bankers  in  England  (a). 


XIX.  Whosoever,  without  lawful  authority  or  piates  for 
excuse  (the  proof  whereof  shall  lie  on  the  party  bSu!  or 
accused),  shall  engrave  or  in  anywise  make  upon  wh^h  any 
any  plate  whatsoever,  or  upon  any  wood,  stone,  or  buu?'*"*^** 
other  material,  any  bill  of  exchange,  promissory  p*'*"'®^* 
note,  undertaking,  or  order  for  payment  of  money, 
or  any  part  of  any  bill  of  exchange,  promissory 
note,  undertaking,  or  order  for  payment  of  money, 
in  whatsoever  language  the  same  may  be  expressed, 
and  whether  the  same  shall  or  shall  not  be  or  be 
intended  to  be  under  seal,  purporting  to  be  the 
bill,  note,  undertaking,  or  order,  or  part  of  the  bill, 
note,  undertaking,  or  order  of  any  foreign  prince 
or  state,  or  of  any  minister  or  officer  in  the  service 
of  any  foreign  prince  or  state,  or  of  any  body 
corporate  or  body  of  the  like  nature,  constituted  or 
recognised  by  any  foreign  prince  or  state,  or  of 

(a)  X.  ▼.  Haimon^  9  Car.  &  P.  II,  14,  by  all  the  judgej. 

z  4 


464  Forgery. 

anj  person  or  company  of  persons,  resident  in  any 
country  not  under  the  dominion  of  Her  Majesty, 
or  shall  use,  or  knowingly  have  in  his  custody  or 
possession,  any  plate,  stone,  wood,  or  other  material 
upon  which  any  such  foreign  bill,  note,  under- 
taking, or  order,  or  any  part  thereof,  shall  be  en- 
graved or  made,  or  shall  knowingly  offer,  utter, 
dispose  of,  or  put  off,  or  have  in  his  custody  or 
possession,  any  paper  upon  which  any  part  of  any 
such  foreign  bill,  note,  undertaking,  or  order  shall 
be  made  or  printed,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  dis- 
cretion of  the  Court,  to  be  kept  in  penal  servitude 
for  any  term  not  exceeding  fourteen  years  and  not 
less  than  three  years,— or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 


Forging  Deeds,  Wills,  Bills  of  Ex^ianf  e. 

Deeds.  XX.  Whosoovcr,  with  intent  to  defraud,  shall 

'*  forge  or  alter,  or  shall  offer,  utter,  dispose  of,  or 
put  off,  knowing  the  same  to  be  forged  or  altered, 
any  deed,  or  any  bond  or  writing  obligatory,  or 
any  assignment  at  law  or  in  equity  of  any  such 
bond  or  writing  obligatory,  or  shall  forge  any 
name,  handwriting,  or  signature  purporting  to  be 
the  name,  hand wi'i ting,  or  signature  of  a  witness 
attesting  the  execution  of  any  deed,  bond,  or 
writing  obligatory,  or  shall  offer,  utter,  dispose  of,  or 
put  off  auy  deed,  bond,  or  writing  obligatory  having 
thereon  any  such  forged  name,  handwriting,  or 
signature,  knowing  the  same  to  be  forged,  shall  be 
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Forgery. 

yeara  and  not  less  than  tbree  years, or  to  be  ia- 

prieoned  for  *ny  term  not  exceeding  two  jein 
with  or  without  hard  labour,  and  with  or  wiiioa: 
Eolitary  confinement. 

XXV,  Whenever  any  cheque  or  draft  on  w/ 
banker  shall  be  crossed  with  the  name  of  a  banker, 
or  with  two  transyerae  lines  -wiih  the  wonis  "»Bi 
cempany,"  or  any  abbreTiation  thereof;  whosoera 
shall  obliterate,  add  to,  or  alter  any  aach  erosung, 
or  shall  offer,  ntter,  dispose    of;    or  pnt  i^  s"? 
cheque  or  draft  whereon  any    such   obli !««''''''• 
addition,  or  alteration  has  been  miule  knowing  fte 
same  to  have  been  made,  with  intent^  in  anyof  tte 
caees  aforesaid,  to  defraud,  shall  be  guilty  of  felw'i 
and  being  convicted  thereof  shall  bo  liable,  « '^ 
discretion  of  the  Court,  to  be  kept  in  penal  servi- 
tude for  life  or  for  any  term  Dot  less  than  thrf 
years, — or  to  he  imprisoned  for  any  term  DfA  «■ 
ceeding  two  years,  with  or  withont  hard  Wxwir 
and  with  or  without  solitary  confinement 


Forgiac  Debentores. 

J^^gjw  D«-  XXVI.  Whosoever  shall  frandulently  fwg«  " 
iMitgu^B-  alter,  or  shall  offer,  utter,  dispose  of,  or  pott*' 
ihorii/.  knowing  the  same  to  be  forged  or  fraudolendj 
altered,  any  debenture  issued  under  any  l«*f°' 
authority  whatsoever,  either  within  her  M»j»?'' 
dominions  or  elsewhere,  shall  be  guilty  of  fel"^' 
and  being  convicted  thereof  shall  be  liable,  at  t^ 
discretion  of  the  Court,  to  be  kept  in  penai  servi- 
tnde  for  any  term  not  exceeding  fourteen  y«»" 
gnd  not  less  than  three  years, — or  t©  be  impnao"'^ 
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or  pardj  written  and  partly  printed,  which  is  or 
shall  be  made  evidence  hj  any  Act  passed  or  to  be 
passed,  and  for  which  offence  no  punishment  is 
herein  provided,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  dis- 
cretion  of  the  Court,  to  be  kept  in  penal  servitude 
for  any  term  not  exceeding  seven  years  and  not 
less  than  three  years, — or  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  with- 
out hard  labour,  and  with  or  without  solitary  con- 
finement. 

Forging  Court  Rolls. 

XXX.  Whosoever  shall  forge  or  alter,  or  shall  Court  RoUs. 
offer,  utter,  dispose  of,  or  put  off,  knowing  the 
same  to  be  forged  or  altered,  any  court  roll  or 
copy  of  any  court  roll,  relating  to  any  copyhold  or 
customary  estate,  with  intent  to  defraud,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  Court,  to  be  kept 
in  penal  servitude  for  life  or  for  any  term  not  less 
than  three  years, — or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confine- 
ment. 

Court  roll,  or  copy  of  court  roll  relating  to  any  copjhold  or  cus- 
tomary estate,  may  be  described  iii  the  indictment  as  "  a  certain 
[copy  of  a]  court  roll "  without  naming  the  manor,  or  the  property 
to  which  it  relates,  or  whether  it  contains  an  entry  of  an  admittance 
or  surrender,  &c  (a). 


Forging  Registers  of  Deeds. 

XXXI.  Whosoever  shall  forge  or  fraudulently  Regiitrj  of 
alter,  or  shall  offer,  utter,  dispose  of,  or  put  off, 

(a)  See  14  ft  15  Vict.  c.  100,  s.  5. 
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knowing  the  same  to  be  forged  or  fraudulently  al- 
tered, any  memorial,  affidavit,  affirmation,  entry, 
certificate,  indorsement,  document,  or  writing, 
made  or  issued  under  the  provisions  of  any  Act 
passed  or  hereafter  to  be  passed  for  or  relating  to 
the  registry  of  deeds,  or  shall  forge  or  counterfeit 
the  seal  of  or  belonging  to  any  office  for  the  regis- 
try of  deeds,  or  any  stamp  or  impression  of  any 
such  seal ;  or  shall  forge  any  name,  handwriting, 
or  signature  purporting  to  be  the  name,  hand- 
writing, or  signature  of  any  person  to  any  such 
memorial,  affidavit^  affirmation,  entry,  certificate, 
indorsement,  document,  or  writing  which  shall  be 
required  or  directed  to  be  signed  by  or  by  virtue 
of  any  Act  passed  or  to  be  passed,  or  shall  offer, 
utter,  dispose  of,  or  put  off  any  such  memorial  or 
other  writing  as  in  this  section  before  mentioned, 
having  thereon  any  such  forged  stamp  or  im- 
pression of  any  such  seal,  or  any  such  forged 
name,  handwriting,  or  signature,  knowing  the 
same  to  be  forged,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  be  liable,  at  the  dis- 
cretion of  the  Court,  to  be  kept  in  penal  servitude 
for  any  term  not  exceeding  fourteen  years  and  not 
less  than  three  years, — or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confine- 
ment. 

Forging  Orders,  &c.  of  Justices  of  the 

Peace. 

ForgiDg  XXXn.  Whosoever,  with  intent  to  defraud, 

Jiutioei,  lu-  shall  forge  or  alter,  or  shall  offer,  utter,  dispose  of, 
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or  put  off,  knowing  the  same  to  be  forged  or  al-  cognisances, 
tered,  any  summons,  conviction,  order,  or  warrant  &c. 
of  any  justice  of  the  peace,  or  any  recognisance 
purporting  to  have  been  entered  into  before  any 
justice  of  the  peace,  or  other  officer  authorised  to 
take  the  same,  or  any  examination,  deposition, 
affidavit,  affirmation,  or  solemn  declaration,  taken 
or  made  before  any  justice  of  the  peace,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  Court,  to  be  kept 
in  penal  servitude  for  the  term  of  three  years,  or 
to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement. 


Forging  the  Name  of  the  Accountaiit 

General^  &c. 

XXXIII.  Whosoever,  with  intent  to  defraud,  Forging 
shall  forge  or  alter  any  certificate,  report,  entry.  Accountant- 
indorsement,  declaration  of  trust,  note,  direction,  or  or  Judge' 
authority,  instrument,  or  writing   made  or  pur-  Landed 
porting  or  appearing  to  be  made  by  the  accountant  in'ireilncL"'^' 
general,   or  any  other  officer   of   the    Court  of 
Chancery  in  England  or  Ireland,  or  by  any  judge 
or  officer  of  the  Landed  Estates  Court  in  Ireland, 
or  by  any  officer  of  any  court  in  England  or  Ire- 
land, or  by  any  cashier  or  other  officer  or  clerk  of 
the  Governor  and  Company  of  the  Bank  of  Eng- 
land or  Ireland,  or  the  name,  handwriting,  or  sig- 
nature of  any  such    accountant  general,  judge, 
cashier,  officer,  or  clerk  as  aforesaid,  or  shall  offer, 
utter,  dispose  of,  or  put  ofi*  any  such  certificate, 
report,  entry,  indorsement,  declaration  of  trust, 
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note,  direction,  authority,  instrument,  or  writing, 
knowing  the  same  to  be  forged  or  altered,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  Court,  to  be  kept 
in  penal  servitude  for  any  term  not  exceeding  four- 
teen years  and  not  less  than  three  years, — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without 
solitary  confinement. 


Acknowledgliig  Reeognisances,  &c« 

Acknowiedg-      XXXIY.  Whosoevcr,  without  lawful  authority 
niuiQcr''     or  excuse  (the  proof  whereof  shall  lie  on  the  pai*ty 
noTi'cftcin  accused),  shall,  in  the  name  of  any  other  person, 
anotur.^  ^     acknowledge  any  recognisance  or  bail,  or  any  cog- 
novit actionem,  or  judgment,  or  any  deed  or  other 
instrument,  before  any  court,  judge,  or  other  per- 
son lawfully  authorised  in  that  behalf,  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  Court,  to  be  kept 
in  penal  servitude  for  any  term  not  exceedinfjr 
seven  years  and  not  less  than  three  years, — or  to 
be  imprisoned  for  any  term  not  exceeding  t^vo 
years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement. 


Forging 
M»rrUge 
Licence  or 
Certificate. 


Forging  Marriage  Licences. 

XXXV.  Whosoever  shall  forge  or  fraudulently 
alter  any  licence  of  or  certificate  for  marriage,  or 
shall  ofier,  utter,  dispose  of,  or  put  off  any  such. 
licence  or  certificate,  knowing  the  same  te  be 
forged  or  fraudulently  altered,  shall  be  guilty  of 
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felony,  and  being  conyicted  thereof  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  kept  in  penal 
servitude  for  any  term  not  exceeding  seven  years 
and  not  less  than  three  years, — or  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour,  and  with  or  without  solitary 
confinement. 


Forgoing  Register!  of  BirthSy  Marriages^ 

and  Deaths. 

XXXVl.  Whosoever  shall  unlawfully  destroy  Reguten  or 
deface,  or  injure,  or  cause  or  permit  to  be  de-  Man-** 
stroyed,  defaced,  or  injured,  any  register  of  births,  **'** 
baptisms,  marriages,  deaths,  or  burials  which  now 
is  or  hereafter  shall  be  by  law  authorised  or  re- 
quired to  be  kept  in  England  or  Ireland,  or  any 
part  of  aay  such  register,  or  any  certified  copy  of 
any  such  register,  or  any  part  thereof,  or  shall 
forge  or  fraudulently  alter  in  any  such  register 
any  entry  relating  to  any  birth,  baptism,  marriage, 
death,  or  burial,  or  any  part  of  any  such  register, 
or  any  certified  copy  of  such  register,  or  of  any 
part  thereof,  or  sh^dl  knowingly  and  unlawfully 
insert  or  cause  or  permit  to  be  inserted  in  any  such 
register,  or  in  any  certified  copy  thereof,  any  false 
entry  of  any  matter  relating  to  any  birth,  baptism, 
marriage,  death,  or  burial,  or  shall  knowingly  and 
unlawfully  give  any  false  certificate  relating  to  any 
birth,  baptism,  marriage,  death,  or  burial,  or  shall 
certify  any  writing  to  be  a  copy  or  extract  from 
any  such  register,  knowing  such  writing,  or  the 
part  of  such  register  whereof  such  copy  or  extract 
shall  be  so  given,  to  be  false  in  any  material  par* 
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ticular,  or  shall  forge  or  counterfeit  the  seal  of  or 
belonging  to  any  register  office  or  burial  board,  or 
shall  offer,  utter,  dispose  of,  or  put  off  any  each 
register,  entry,  certified  copy,  certificate,  or  seal, 
knowing  the  same  to  be  false,  forged,  or  altered,  or 
shall  offer,  utter,  dispose  of,  or  put  off  any  copy  of 
any  entry  in  any  such  register,  knowing  such  entry 
to  be  false,  forged,  or  altered,  shall  be  guilty  of 
felony,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  kept  in  penal 
servitude  for  life  or  for  any  term  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement. 
Fiite  Bntrt«t     XXXYIL  Whosoever  shall  knowingly  and  wil« 
Renter*  °'  fully  insert  or  cause  or  permit  to  be  inserted  in  any 
copy  of  any  register  directed  or  required  by  law  to 
be  transmitted  to  any  registrar  or  other  officer  any 
false  entry  of  any  matter  relating  to  any  baptism, 
marriage,  or  burial,  or  shall  forge  or  alter,  or  shall 
offer,  utter,  dispose  of,  or  put  o£^  knowing  the 
same  to  be  forged  or  altered,  any  copy  of  any  re* 
gister  so  directed  or  required  to  be  transmitted  as 
aforesaid,  or  shall  knowingly  and  wilfully  sign  or 
verify  any  copy  of  any  register  so  directed  or 
required  to  be  transmitted  as  aforesaid,  which  copy 
shall  be  false  in  any  part  thereof,  knowing  the 
same  to  be  false,  or  shall  unlawfully  destroy,  deface, 
or  injure,  or  shall  for  any  fraudulent  purpose  take 
from  its  place  of  deposit,  or  conceal,  any  such  copy 
of  any  register,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  Court,  to  be  kept  in  penal  servitude  for  life 
or  for  any  term  not  less  than  three  years,— *or  to 
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be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement. 


Demanding  Property  upon  forged 
InstnunentB. 

XXXVIIL  Whosoever,  with  intent  to  defraud,  Demanding 
shall  demand,  receive,  or  obtain,  or  cause  or  pro-  upSnlrorged 
cure  to  be  delivered  or  paid  to  any  person,  or  en-  °*  "*"*" 
deavour  to  receive  or  obtain,  or  to  cause  or  procure 
to  be  delivered  or  paid  to  any  person,  any  chattel, 
money,  security  for  money,  or  other  property 
whatsoever,  under,  upon,  or  by  virtue  of  any 
forged  or  altered  instrument  whatsoever,  knowing 
the  same  to  be  forged  or  altered,  or  under,  upon, 
or  by  virtue  of  any  probate  or  letters  of  adminis- 
tration, knowing  the  will,  testament,  codicil,  or 
testamentary  writing  on  which  such  probate  or 
letters  of  administration  shall  have  been  obtained 
to  have  been  forged  or  altered,  or  knowing  such 
probate  or  letters  of  administration  to  have  been 
obtained  by  any  fabe  oath,  affirmation,  or  affidavit, 
shall  be  guilty  of  felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  fourteen  years  and  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement. 

Other  Matters* 

XXXIX.  Where  by  this  or  by  any  other  act  Forging  any 
any  person  is  or  shall  hereafter  be  made  liable  to  which  ulin* 
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Buf  ^¥*"*   punishment  for  forging  or  altering,  or  for  offerings 
cbaoge,  &&    uttering,  disposing  of,  or  putting  off,  knowing  the 
same  to  be  forged  or  altered,  any  instrument  or 
writing  designated  in  such  act  by  any  special  name 
or  description,  and  such  i  instrument  or  writing, 
however  designated,  shall  be  in  law  a  will,  testa- 
ment, codicil,  or  testamentary  writing,  or  a  deed, 
bond,  or  writing  obligatory,  or  a  bill  of  exchange, 
or  a  promissory  note  for  the  payment  of  money,  or 
an  indorsement  on  or  assignment  of  a  bill  of  ex* 
change  or  promissory  note  for  the  payment  of 
money,  or  an  acceptance  of  a  bill  of  exchange^  or 
an    undertaking,    warranty    order,    authority,    or 
request  for  the  payment  of  money,  or  an  indorse- 
ment on  or  assignment  of  an  undertaking,  warrant, 
order,  authority,  or  request  for  the  payment  of 
money,  within  the  true  intent  and  meaning  of  this 
Act,  in  every  such  case  the  person  forging  or  alter- 
ing such  instrument  or  writing,  or  offering,  uttering, 
disposing  of,  or  putting  off  such  instrument  or 
writing,  knowing  the  same  to  be  forged  or  altered, 
may  be  indicted  as  an  offender  against  this  Act, 
and  punished  accordingly. 
FoTRing  in         XL.  Where  the  forging  or  altering  any  writing 
irefand  ^'     or  matter  whatsoever,  or  the  offering,  uttering, 
purporting  to  disposmg  of,  or  putting  on  any  writing  or  matter 
ofEogUnd     whatsoever,  knowing  the  same  to  be  forged  or 
ForaiM^c^  altered,  is  in  this  act  expressed  to  be  an  offence^ 
OT  irafrad^     if  any  person  shall,  in  England  or  Ireland,  forge 
Exch^ge,     or  ^^^h  or  offer,  utter,  dispose  of,  or  put  off,  know- 
i*g  tTKT'*'  ing  t^e  same  to  be  forged  or  altered,  any  such 
of SJiiiS?    writing  or  matter  in  whatsoever  place  or  country 
or  ire!»d.     ^^^  ^f  England  and  Ireland,  whether  under  the 
dominion  of  Her  Majesty  or  not,  such  writing  or 
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matter  may  purport  to  be  made  or  may  have  been 
made,  and  in  whatever  language  the  same  or  any 
part  thereof  may  be  expressed,  every  such  person, 
and  every  person  aiding,  abetting,  or  counselling 
such  person,  shall  be  deemed  to  be  an  offender 
within  the  meaning  of  this  Act,  and  shall  be 
punishable  thereby  in  the  same  manner  as  if  the 
writing  or  matter  had  purported  to  be  made  or 
bad  been  made  in  England  or  Ireland  ;  and  if  any 
person  shall  in  England  or  Ireland  forge  or  alter, 
or  offer,  utter,  dispose  of,  or  put  off,  knowing  the 
same  to  be  forged  or  altered,  any  bill  of  exchange, 
or  any  promissory  note  for  the  payment  of  money, 
or  any  indorsement  on  or  assignment  of  any  bill  of 
exchange  or  promissory  note  for  the  payment  of 
money,  or  any  acceptance  of  any  bill  of  exchange, 
or  any  undertaking,  warrant,  order,  authority,  or 
request  for  the  payment  of  money,  or  for  the  deli- 
very or  transfer  of  any  goods  or  security,  or  any 
deed,  bond,  or  writing  obligatory  for  the  payment 
of  money  (whether  such  deed,  bond,  or  writing 
obligatory  shall  be  made  only  for  the  payment  of 
money,  or  for  the  payment  of  money  together  with 
some  other  purpose),  or  any  indorsement  on  or 
assignment  of  any  such  undertaking,  warrant, 
order,  authority,  request,  deed,  bond,  or  writing 
obligatory,  in  whatsoever  place  or  country  out  of 
England  and  Ireland,  whether  under  the  dominion 
of  Her  M^esty  or  not,  the  money  payable  or 
secured  by  such  bill,  note,  undertaking,  warrant, 
order,  authority,  request,  deed,  bond,  or  writing 
obligatory  may  be  or  may  purport  to  be  payable, 
and  in  whatever  language  the  same  respectively  or 
any  part  thereof  may  be  expressed,  and  whether 
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such  bill,  note,  undertaking,  warrant,  order,  aa- 

thority,  or  request  be  or  be  not  under  seal,  every 

such  person,  and  every  person  aiding,  abetting,  or 

counselling  such  person,  shall  be  deemed  to  be  an 

offender  within  the  meaning  of  this  Act,  and  shall 

be  punishable  thereby  in  the  same  manner  as  if 

the  money  had  been  payable  or  had  purported  to 

be  payable  in  England  or  Ireland. 

Forgers,  &c.,      XLI.  If  auv  persou  shall  commit  any  offence 

In  the  County  against  this  Act,  or  shall  commit  any  offence  of 

Trel^ppre^^     forging  or  altering  any  matter  whatsoever,  or  of 

hendedorare     «*»•  •!•  i*  •  i*  >.j.>  .<«• 

In  Custody,    ofiering,  uttering,  disposing  of,  or  putting  on  any 
matter  whatsoever,  knowing  the  same  to  be  forged 
or  altered,  whether  the  offence  in  any  such  case 
shall  be  indictable  at  common  law,  or  by  virtue  of 
any  Act  passed  or  to  be  passed,  every  such  offender 
may  be  dealt  with,  indicted,  tried,  and  punished, 
in  any  county  or  place  in  which  he  shall  be  ap- 
prehended or  be  in  custody,  in  the  same  manner 
in  all  respects  as  if  his  offence  had  been  actually 
committed  in  that  county  or  place ;  and  every 
accessory  before  or  after  the  fact  to  any  such  of- 
fence, if  the  same  be  a  felony,  and  every  person 
aiding,  abetting,  or  counselling  the  commission  of 
any  such  offence,  if  the  same  be  a  misdemeanor, 
may  be  dealt  with,  indicted,  tried,  and  punished, 
in  any  county  or  place  in  which  he  shall  be  appre- 
hended or  be  in  custody,  in  the  same  manner  in 
all  respects  as  if  his  offence,  and  the  offence  of  his 
principal,  had  been  actually  committed  in  such 
county  or  place. 
DeseripUon       XLII.  In  any  indictment  for  forging,  altering, 
ment*n^~      offering,  uttering,  disposing,  or  putting  off  any  in- 
for  foT^rj,  strument  it  shall  be  sufficient  to  describe  such  in* 
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strument  by  any  name  or  designation  by  which 
the  same  may  be  usually  known,  or  by  the  purport 
thereof,  without  setting  out  any  copy  or  fac*simile 
thereof,  or  otherwise  describing  the  same  or  the 
value  thereof. 

XLIII.   In   any  indictment  for  engraving  or  Dejciiptjon 
making  the  whole  or  any  part  of  any  instrument,  mem  in 

,  .  ,  «  .  ,        .        Indictments 

matter,  or  thing  whatsoever,  or  for  using  or  having  for  Engrav. 
the  unlawful  custody  or  possession  of  any  plate  or 
other  material  upon  which  the  whole  or  any  part 
of  any  instrument,  matter,  or  thing  whatsoever 
shall  have  been  engraved  or  made,  or  for  having 
the  unlawful  custody  or  possession  of  any  paper 
upon  which  the  whole  or  any  part  of  any  instru- 
ment, matter,  or  thing  whatsoever  shall  have  been 
made  or  printed,  it  shall  be  sufficient  to  describe 
such  instrument,  matter,  or  thing  by  any  name  or 
designation  by  which  the  same  may  be  usually 
known,  without  setting  out  any  copy  or  fac-simile 
of  the  whole  or  any  part  of  such  instrument,  mat- 
ter, or  thing. 

XLIV.  It  shall  be  sufficient,  in  any  indictment  intent  to 
for  forging,  altering,  uttering,  offering,  ^sposing  ucuiir  yS' 
of,  or  putting  off  any  instrument  whatsoever,  where  be  alleged  or 
it  shall  be  necessary  to  allege  an  intent  to  defraud,  ^"'^ 
to  allege  that  the  party  accused  did  the  act  with 
intent  to  defraud,  without  alleging  an  intent  to 
defraud  any  particular  person ;  and  on  the  trial  of 
any  such  offence  it  shall  not  be  necessary  to  prove 
an  intent  to  defraud  any  particular  person,  but  it 
shall  be  sufficient  to  prove  that  the  party  accused 
did  the  act  charged  with  an  intent  to  defraud. 

XLV.  Where  the  having  any  matter  in  the  cus-  criminal 
tody  or  possession  of  any  person  is  in  this  Act  what. 
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expressed  to  be  aa  offence,  if  any  person  shall  have 
any  such  matter  in  his  personal  custody  or  posses- 
sion, or  shall  knowingly  and  wilfully  have  any 
such  matter  in  the  actual  custody  or  possession  of 
any  other  person,  or  shall  knowingly  and  wilfoUj 
have  any  such  matter  in  any  dwelling  house  or 
other  building,  lodging,  apartment,  field,  or  other 
place,  open  or  inclosed,  whether  belonging  to  or 
occupied  by  himself  or  not,  and  whether  such 
matter  shall  be  so  had  for  his  own  use  or  for  the 
use  or  benefit  of  another,  every  such  person  aball 
be  deemed  and  taken  to  have  such  matter  in  his 
custody  or  possession  within  the  meaning  of  this 
Act. 
seareh^for  XLVL  If  it  shall  be  made  to  appear,  by  in* 
impiemmu   formation  on  oath  or  affirmation  before  a  justice  of 

empiojwl  in 

Forscry,  and  the  pcaco,  that  there  is  reasonable  cause  to  believe 

for  forged  i  ^  •      i  •  <■ 

instrumenu.  that  any  person  has  m  his  custody  or  possession, 
without  lawful  authority  or  excuse,  any  note  or 
bill  of  the  Governor  and  Company  of  the  Bank  of 
England  or  Ireland,  or  of  any  body  corporate  com* 
pany,  or  person  carrying  on  the  business  of  bankers, 
or  any  frame,  mould,  or  implement  for  making 
paper  in  imitation  of  the  paper  used  for  such  notes 
or  bills,  or  any  such  paper,  or  any  plate,  wood, 
stone,  or  other  material  having  thereon  any  words, 
forms,  devices,  or  characters  capable  of  producing 
or  intended  to  produce  the  impression  of  any  such 
note  or  bill,  or  any  part  thereof  or  any  tool,  im« 
plement,  or  material  used  or  employed  or  intended 
to  be  used  or  employed  in  or  about  any  of  the 
operations  aforesaid,  or  any  forged  security,  docu* 
ment,  or  instrument  whatsoever,  or  any  machinery, 
frame,  mould,  plate,  die,  seal,  paper,  or  other  mat» 
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ter  or  thing  used  or  employed  or  intended  to  be 
used  or  employed  in  the  forgery  of  any  security, 
document,  or  instrument  whatsoever,  such  justice 
may,  if  he  think  fit,  grant  a  warrant  to  search  for 
the  same  ;  and  if  the  same  shall  be  found  upon 
such  search,  it  shall  be  lawful  to  seize  and  carry 
the  same  before  some  justice  of  the  county  or  place, 
to  be  by  him  disposed  of  according  to  law ;  and 
all  such  matters  and  things  so  seized  as  aforesaid 
shall  by  order  of  the  Court  where  any  such  offender 
shall  be  tried,  or  in  case  there  shall  be  no  such 
trial  then  by  order  of  some  justice  of  the  peace,  be 
defaced  and  destroyed  or  otherwise  disposed  of  as 
such  court  or  justice  shall  direct. 

XLYU.  Whosoever  shall,  after  the  commence-  Punishments 
ment  of  this  Act,  be  convicted  of  any  offence  for  thoM  of 
which  shall  have  been  subjected  by  any  Act  or  which  have' 
Acts  to  the  same  pains  and  penalties  as  are  imposed  ^ui'^^Jcu. 
by  the  Act  passed  in  the  fifth  year  of  the  reign  of 
Queen    Elizabeth,    intituled    ''  An    Act    against 
Forgers  of  false  Deeds  and  Writings,"  for  any  of 
the  offences  first  enumerated  in  the  said  Act,  shall 
be  guilty  of  felony,  and  shall,  in  lieu  of  such  pains 
and  penalties,  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  fourteen  years  and  not  less  than 
three  years, —  or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement. 

XLVm.  Where  by  any  Act  now  in  force  any  au  Forgeries 

At     1  I  •  ft        m  .      r  •x*  which  were 

person    falsely  making,    forging,    counterfeiting,  caoiui. 
erasing,  or  sdtering  any  matter  whatsoever,  or  i  w",  of ee, 
uttering,  publishing,  offering,  disposing  of,  putting  ^enHM^' 
away,  or  making  use  of  any  matter  whatsoeyer,  SSSSlfi* 
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Act,  shall  be  knowing  the  same  to  have  been  falsely  made, 
w^ui'penAi     forged,  counterfeited,  erased,  or  altered,  or  any 
fbr  Life,  ftc   person  demanding  or  endeayouring  to  receire  or 
have  any  thing,  or  to  do  or  cause  to  be  done  anj 
act,  upon  or  by  virtue  of  any  matter  whataoeTer, 
knowing  such  matter  to  have  been  falsely  made? 
forged,  counterfeited,  erased,  or  altered,  would,  ac- 
cording to  the  provisions  contained  in  any  such 
Act,  be  guilty  of  felony,  and  would,  before  the 
passing  of  the  Act  of   the   first  year  of   King 
William  the  Fourth,  chapter  sixty-six,  have  be«i 
liable  to  suffer  death  as  a  felon ;  or  where  by  any 
Act  now  in  force  any  person  falsely  personating 
another,  or  falsely  acknowledging  any  thing  in  the 
name  of  another,  or  falsely  representing  any  other 
person  than  the  real  party  to  be  such  real  party, 
or  wilfully  making  a  false  entry  in  any  book, 
account,  or  document,  or  in  any  manner  wilfully 
falsifying  any  part  of  any  book,  account,  or  docu- 
ment, or  wilfully  making  a  transfer  of  any  stock, 
annuity,  or  fund  in  the  name  of  any  person  not 
being  the  owner  thereof,  or  knowingly  taking  any 
false  oath,  or  knowingly  making  any  false  affidavit 
or  false  affirmation,  or  demanding  or  receiving  any 
money  or  other  thing  by  virtue  of  any  probate  or 
letters  of  administration,   knowing  the  will   on 
which  such  probate  shall  have  been  obtained  to 
have  been  false  or  forged,  or  knowing  such  probate 
or  letters  of  administration  to  have  been  obtained 
by  means  of  any  false  oath  or  false  affirmation,  would, 
according  to  the  provisions  contained  in  any  such 
Act,   be  guilty  of  felony,  and  would  before  the 
passing  of  the  said  Act  of  the  first  year  of  King 
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William  the  Fourth  haye  been  liable  to  suffer  death 
as  a  felon;  or  where  by  any  Act  now  in  force  any 
person  making  or  using,  or  knowingly  having  in 
his  custody  or  possession,  any  frame,  mould,  or 
instrument  for  the  making  of  paper,  with  certain 
words  visible  in  the  substance  thereof,  or  any 
person  making  such  paper,  or  causing  certain 
words  to  appear  visible  in  the  substance  of  any 
paper,  would,  according  to  the  provisions  contained 
in  any  such  Act,  be  guilty  of  felony,  and  would 
before  the  passing  of  the  said  Act  of  the  first  year 
of  King  William  the  Fourth  have  been  liable  to 
suffer  death  as  a  felon;  then,  and  in  each  of  the 
several  cases  aforesaid,  if  any  person  shall  after 
the  commencement  of  this  Act  be  convicted  of  any 
such  felony  as  is  herein-before  in  this  section 
mentioned,  or  of  aiding,  abetting,  counselling,  or 
procuring  the  commission  thereof,  and  the  same 
shall  not  be  punishable  under  any  of  the  other 
Provisions  of  this  Act,  every  such  person  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  kept  in 
penal  servitude  for  life  or  for  any  term  not  less 
than  three  years, — or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  con* 
finement 
XLIX.  In  the  case  of  every  felony  punishable  Principals  in 

«  .  1  .        A     A  •      •      1    •       ..  t  1  '^*  Second 

under  this  Act,  every  prmcipal  m  the  second  Degree  and 
degree,  and  every  accessory  before  the  fact,  shall  Abectorl  S' 
be  punishable  in  the  same  manner  as  the  principal  non.    ^* 
in  the  first  degree  is  by  this  Act  punishable ;  and 
every  accessory  after  the  fact  to  any  felony  punish- 
able under  this  Act  shall  on  conviction  be  liable^ 
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at  the  discretion  of  the  Court,  to  be  imprisoned  for 
any  term  not  exceeding  two  years,  with  or  with* 
out  hard  labour,  and  with  or  without  solitary  c<»i* 
finement;  and  every  person  who  shall  aid,  abet, 
counsel,  or  procure  the  commission  of  any  mis* 
demeanor  punishable  under  this  Act  shall  be  liable 
to  be  proceeded  against,  indicted,  and  punished  as 
a  principal  offender. 

L.  All  indictable  offences  mentioned  in  this  Act 
which  shall  be  committed  within  the  jurisdiction 
of  the  Admiralty  of  England  or  Ireland  shall  be 
deemed  to  be  offences  of  the  same  nature  and  liable 
to  the  same  panishments  as  if  they  had  been  com- 
mitted upon  the  land  in  England  or  Ireland,  and 
may  be  dealt  with,  inquired  of,  tried,  and  deter- 
mined in  any  county  or  place  in  England  or  Ireland 
in  which  the  offender  shall  be  apprehended  or  be 
in  custody,  in  the  same  manner  in  all  respects  as  if 
they  had  been  actually  committed  in  that  county 
or  place;  and  in  any  indictment  for  any  such 
offence,  or  for  being  an  accessory  to  such  an 
offence,  the  venue  in  the  margin  shall  be  the  same 
as  if  the  offence  had  been  committed  in  such 
county  or  place,  and  the  offence  shall  be  averred  to 
have  been  committed  on  ''the  high  seas;"  pro* 
vided  that  nothing  herein  contained  shall  alter  or 
affect  any  of  the  laws  relating  to  the  government 
of  her  Majesty's  land  or  naval  forces. 

LL  Whenever  any  person  shall  be  convicted  of 
a  misdemeanor  under  this  Act  it  shall  be  lawful  for 
the  Court,  if  it  shall  think  fit,  in  addition  to  or  in 
lieu  of  any  of  the  punishments  by  this  Act  an* 
thorised,  to  fine  the  offender,  and  to  require  him  to 
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enter  into  his  own  recognisances,  and  to  find 
sureties,  both  or  either,  for  keeping  the  peace  and 
being  of  good  behaviour;  and  in  all  cases  of 
felonies  in  this  act  mentioned  it  shall  be  lawful  for 
the  Court,  if  it  shall  think  fit,  to  require  the 
offender  to  enter  into  his  own  recognisances,  and  to 
find  sureties,  both  or  either,  for  keeping  the  peace, 
in  addition  to  any  of  the  punishments  bj  this  act 
authorised ;  provided  that  no  person  shall  be  im- 
prisoned under  this  clause  for  not  finding  sureties 
for  any  period  exceeding  one  jear. 

Ln.  Whenever  imprisonment,  with  or  without  Hard  La- 
hard  labour,  may  be  awarded  for  any  offence  under 
this  Act,  the  Court  may  sentence  the  offender  to 
be  imprisoned,  or  to  be  imprisoned  and  kept  to 
hard  labour,  in  the  common  gaol  or  house  of  cor- 
rection. 

LIU.  Whenever  solitary  confinement  may  be  solitary  coo- 
awarded  for  any  offence  under  this  act,  the  Court 
may  direct  the  offender  to  be  kept  in  solitary  con- 
finement for  any  portion  or  portions  of  his  imprison- 
ment, or  of  his  imprisonment  with  hard  labour,  not 
exceeding  one  month  at  any  one  time,  and  not  ex- 
ceeding three  months  in  any  one  year. 

LIV.  The  Court  before  which  any  indictSble  The  Cmu  of 
misdemeanor  against  this  act  shall  be  prosecuted  or  tton  of 
tried  may  allow  the  costs  of  the  prosecution  in  the  against  this 

i.  /%  1  J  J       Act,  allowed. 

same  manner  as  in  cases  of  felony ;  and  every  order 
for  the  payment  of  such  costs  shall  be  made  out, 
and  the  sum  of  money  mentioned  therein  paid  and 
repaid,  upon  the  same  terms  and  in  the  same 
manner  in  all  respects  as  in  cases  of  felony. 

LV.  Nothing  in  this  act  contained  shall  extend 
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Act  not  to     to  Scotland,  except  as  otherwise  herein-before  ex- 
extend  to  .  •J  J 
.Scotland.      presslj  provided. 

Commence-       LVI.  This  act  shaU  commence  and  take  effect 

on  the  first  day  of  November  one  thousand  eight 

hundred  and  sixtj-one. 
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PART  11. 


OFFENCES  RELATING  TO  THE  COIN. 


Stat,  24  $-25  Vict.c.99. 

An  Act  to  consolidate  and  amend  the  Statute  Law 
of  the  United  Kingdom  against  offences  relating 
to  the  Coin.  (6th  August^  1861. 

Interpretation  Cknue^  p.  497. 

Ck>ld  and  Silver  Coin,  p<  498. 

Counterfeiting  it,  p.  498. 

Colouring  it^  p.  499. 

Impairing  it,  p.  500. 

Having  Filings  or  Clippings,  p.  501. 

Buying  or  Siting  Counterfeit  Coin,  p.  501. 

Importing  it,  p.  502. 

Exporting  it,  p.  502. 

Uttering  it,  p.  503. 

Uttering  it,  hcsving  other  Counterfeit  Coin,  or  foUowed  by  a 

second  Uttering^  p.  504. 
Having  three  Pieces  of  it,  with  Intent,  ^.  p.  507. 
Second  Offence  of  Uttering,  p.  508. 
Uttering  Foreign  Coin  as  Current  Coin,  p.  510. 

Copper  Coin,  p.  511. 

Counterfeiting  tf,  p.  511. 
Uttering  it,  p^  511. 

Befkuslnr  tlie  Coin,  p.  512. 

Defacing,  hy  stamping  Words  upon  ft,  p.  512. 
PenaJUy  for  uttenng  it,  pi  512. 
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rorelffn  Coin,  p.  513. 

CowUerfeUing  it,  p.  513. 

Bringing  U  into  the  Kingdom^  p.  513. 

Uttering  0,  p,  514. 

Uttering  it  a  Hcond  or  third  Time,  p.  514. 

Counterfeiting  Foreign   Coin   other  than  GM  or  SUver, 

p.  515. 
Earing  more  than  five  Piecti,  p.  515. 

Cotnlnv  ToolSf  p.  516. 

Making,  mending,  or  having  them,  p.  516. 
Conveging  TooU,  ^  out  of  the  Mint,  p.  517. 

Otlier  Matten. 

Coin  sfupeciedmay  he  ciU,  p.  518. 

Ditcovery  and  Seisure  qf  Coin  or  TooU,  ^  519. 

Offences  where  tried,  p.  521. 

Proqf  of  Coin  being  Counterfeit,  p.  521. 

Proof  of  it  being  complete,  p.  52 1. 

Appreheniion  qf  Offenders,  p.  522. 

No  Certiorari,  4c.  p.  522,  j      .i-     .  , 

Venue,  ^,  in  Actions  for  ang  thing  done  under  thu  Act, 

p.  622. 
Trial  of  Offences  in  Scotland,  p.  523. 
Princ^als  in  the  second  Degree,  and  Aceessones,  p.  524. 
Offences  trithin  the  Jurisdiction  of  the  Admirahg,  p.  524. 
Proqf  of  Conviction  for  a  prerious  Offence,  p.  525. 
Fine  and  Sureties  of  the  Peace,  p.  526. 
ffard  Labour,  p.  527. 
Solitary  Confinement,  p.  527. 
Sumrnarg  Proceedings,  p.  627. 
Costs  of  Prosecution,  p.  528. 
Commencement  qf  the  Act,  p.  528. 


Whebeas  it  18  expedient  to  consolidate  and  amend 
the  Statute  Law  of  the  United  Kingdom  against 
offences  relating  to  the  coin:  Be  it  therefore 
enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this 
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present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows : 

I.  In  the  interpretation  of  and  for  the  purposes  interpreta- 
of  this  Act,  the  expression  ^'  the  Queen's  current  Termi. 
gold  or  silver  coin  "  shall  include  any  gold  or  silver  cSw^md 
coin  coined  in  any  of  Her  Majesty's  mints,  or  ^^^"^  ^®*"- 
lawfully  current,  by  virtue  of  any  proclamation  or 
otherwise,  in  any  part  of  Her  Majesty's  dominions, 
whether  within  the  United  Kingdom  or  otherwise ; 
and  the  expression ''  the  Queen's  copper  coin  "  shall  Copper  Cofn. 
include  any  copper  coin  and  any  coin  of  bronze  or 
mixed  metal  coined  in  any  of  Her  Majesty's  mints, 
or  lawfully  current,  by  virtue  of  any  proclamation 
or  otherwise,  in  any  part  of  Her  Majesty's  said 
dominions ;  and  the  expression  '^  false  or  counter-  fsIm  or 
feit  coin   resembling  or  apparently  intended  to  Coio. 
resemble  or  pass  for  any  of  the  Queen's  current 
gold  or  silver  coin  "  shall  include  any  of  the  current 
coin  which  shall  have  been  gilt,  silvered,  washed, 
coloured,  or  cased  over,  or  in  any  manner  altered, 
so  as  to  resemble  or  be  apparently  intended  to 
resemble  or  pass  for  any  of  the  Queen's  current 
coin  of  a  higher  denomination ;  and  the  expression 
"  the  Queen's  current  coin  ^  shall  include  any  coin  Carrent 
coined  in  any  of  Her  Majesty's  mints,  or  lawfully 
current   by  virtue  of  any  proclamation  or  other- 
wise, in  any  part  of  Her  Majesty's  said  dominions, 
and  whether  made  of  gold,  silver,  copper,  bronze, 
or  mixed  metal ;  and  where  the  having  any  matter  what  ihaii 
in  the  custody  or  possession  of  any  person  is  men-  JlJ,!^***' 
tioned  in  this  act,  it  shall  include,  not  only  the 
having  of  it  by  himself  in  his  personal  custody  or 
possession,  but  also  the  knowingly  and  wilfully 
having  it  in  the  actual  custody  or  possession  of 
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any  other  person,  and  also  the  knowingly  and  wil- 
fully having  it  in  any  dwelling  house  or  other 
building,  lodging,  apartment,  field,  or  other  place, 
open  or  inclosed,  whether  belonging  to  or  occupied 
by  himself  or  not,  and  whether  such  matter  shall 
be  so  had  for  his  own  use  or  benefit  or  for  that  of 
any  other  person. 


Gold  and  SUTer  Coin. 

Counterfeit-       II.  Whosoover  shall  falsely  make  or  counterfeit 
"^  any  coin  resembling  or  apparently  intended  to  re- 

semble or  pass  for  any  of  the  Queen's  current  gold 
or  Rilyer  coin,  shall,  in  England  and  Ireland,  be 
guilty  of  felony,  and  in  Scotland  of  a  high  crime 
and  offence,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  kept  in 
penal  servitude  for  life  or  for  any  term  not  less 
than  three  years, — or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confine- 
ment. 

KOTS. 

>     The  jarora  for  oar  Lady  the  Qneen,  npon  their  otth 

to  wit  )   present,  that  A.  B.,  od  the daj  of ^  in  the 

year  of  cor  Lord  — ,  felonioasly  did  fiUsely  make  and  oonnttrfcit 
one  piece  of  coin,  resembling  and  apparently  intended  to  resemble 
and  pass  ibr  [*'  anff  com  retembUng  or  cqiparaU^f  miended  to  rs- 
tombh  or  pats  for  "]  certain  of  the  Queen's  corrent  gold  coin  ealled 
a  sovereign  [or  silver  coin  called  a  shilling] :  against  the  form  of 
the  statute  in  anch  case  made  and  provided,  and  against  the  pssee 
of  onr  Lady  the  Qneen,  her  crown  and  dignity. 

[As  to  the  venne,  see  sect.  28.  Where  a  foarpenny  piece  was 
called  a  **  groat"  in  the  indictment,  and  the  proclamation  was  not 
proved  by  which  these  coin  were  made  corxent,  the  jndge  left  it  to 
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the  jnxy  to  say  whether  a  groat  and  a  fonrpenny  piece  were  the  same 
thing,  and  they  acquitted  the  prisoner  (a). 

Evidence, 

To  maintain  this  indictment,  the  proiecntor  most— 

1.  Prove  that  the  prisoner  coined  the  piece  of  eoanterfrit  monej 
in  question,  or  was  present  aiding  and  abetting  in  the  coining  of  it. 
B7  the  30th  section  of  this  Act,  erery  such  ofiiBnoe  shall  be  deemed 
to  be  complete,  although  the  coin  so  made  and  coonterfeited  shall 
not  be  in  a  fit  state  to  be  uttered,  or  the  counterfeiting  thereof  shall 
not  be  finished  ot  perfected.  But  it  must  be  in  such  a  state  as  to 
enable  the  jury  to  judge,  whether  it  resembles,  or  was  apparently 
intended  to  resemble  or  pass  for  the  Queen's  current  coin,  as  stated 
in  the  indictment. 

2.  Produce  the  coin,  and  prove  it  to  be  counterfeit  By  the  29th 
section  of  this  Act,  it  shall  not  be  necessary  to  prove  the  coin  to  be 
false  and  counterfeit  by  the  evidence  of  any  moneyer  or  other  officer 
of  Her  Majesty's  Mint,  but  it  shall  be  sufficient  to  prove  the  same 
to  be  false  or  counterfeit  by  tlte  evidence  of  any  other  credible  wit- 
ness. In  the  country,  at  the  assizes  and  sessions,  the  soUcitor  for 
the  Mint,  if  present,  or,  in  his  absence,  some  silversmith,  is  usually 
the  witness  called  for  this  purpose. 


III.  Whosoever  shall  gild  or  silver,  or  shall,  with  Colouring  u. 
any  wash  or  materials  capable  of  producing  the 
colour  or  appearance  of  gold  or  of  silver,  or  by  any 
means  whatsoever,  wash,  case  over,  or  colour  any 
coin  whatsoever  resembling  or  apparently  intended 
to  resemble  or  pass  for  any  of  the  Queen's  current 
gold  or  silver  coin ;  or  shall  gild  or  silver,  or  shall, 
with  any  wash  or  materials  capable  of  producing 
the  colour  or  appearance  of  gold  or  of  silver,  or  by 
any  means  whatsoever,  wash,  case  over,  or  colour 
any  piece  of  silver  or  copper,  or  of  coarse  gold  or 
coarse  silver,  or  of  any  metal  or  mixture  of  metals 

(a)  B,  V.  ComMea,  1  Car.  *  K.  190. 
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respectively,  being  of  a  fit  size  and  figure  to  be 
coined,  and  with  intent  that  the  same   shall  be 
coined  into  false  and  counterfeit  coin  resembling 
or  apparently  intended  to  resemble  or  pass  for  anj 
of  the  Qaeen*s  current  gold  or  silver  coin ;  or  eliall 
Coioaring      gild,  or  shall,  with  any  wash  or  materials  capabfe 
SSn.°*        of  producing  the  colour  or  appearance  of  gold,  or 
by  any  means  whatsoever,  wash,  case   over,  or 
colour  any  of  the  Queen's  current  silver  coin,  or 
file  or  in  any  manner  alter  such  coin,  with  intent 
to  make  the  same  resemble  or  pass  for  any  of  the 
Queen's  current  gold  coin ;  or  shall  gild  or  silver, 
or  shall,  with  any  wash  or  materials  capable  of 
producing  the  colour  or  appearance  of  gold   or 
silver,  or  by  any  means  whatsoever,  wash,  case 
over,  or  colour  any  of  the  Queen*s  current  copper 
coin,  or  file  or  in  any  manner  alter  such  coin,  with 
intent  to  make  the  same  resemble  or  pass  for  any 
of  the  Queen's  current  gold  or  silver  coin,  shall,  in 
England  and  Ireland,  be  guilty  of  felony,  and  in 
Scotland  of  a  high  crime  and  offence,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  Court,  to  be  kept  in  penal  servitude  for  Hfe 
or  for  any  term  not  less  than  three  years, — or  to  be 
imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without 
solitary  confinement. 
Impairing  It.      IV.  Whosoever  shall  impair,  diminish,  or  lighten 
any  of  the  Queen's  current  gold  or  silver  coin,  with 
intent  that  the  coin  so  impaired,  diminished,  or 
lightened  may  pass  for  the  Queen's  current  gold  or 
silver  coin,  shall,  in  England  and  Ireland,  be  guilty 
of  felony,  and  in  Scotland  of  a  high  crime  and 
offence,  and  being  convicted  thereof  shall  be  liable, 
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at  the  discretion  of  the  Court,  to  he  kept  in  penal 
servitude  for  any  term  not  exceeding  fourteen 
years  aud  not  less  than  three  jears, — or  to  he  im« 
prisoned  for  any  term  not  exceeding  two  years, 
-with  or  without  hard  lahour,  and  with  or  without 
solitary  confinement. 

V.  Whosoever    shall    unlawfully  have    in  his  Having 
custody  or  possession  any  filings  or  clippings,  or  ciippiags. 
any  gold  or  silver  huUion,  or  any  gold  or  silver  in 

dust,  solution^  or  otherwise,  which  shall  have  heen 
produced  or  obtained  by  impairing,  diminishing,  or 
lightening  any  of  the  Queen's  current  gold  or  silver 
coin,  knowing  the  same  to  have  been  so  produced 
or  obtained,  shall,  in  England  and  Ireland,  be 
guilty  of  felony,  and  in  Scotland  of  a  high  crime 
and  ofience,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  kept  in 
penal  servitude  for  any  term  not  exceeding  seven 
years  and  not  less  than  three  years, — or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without 
solitary  confinement. 

VI.  Whosoever,  without  lawful  authority  or  Bariog  or 
excuse  (the  proof  whereof  shall  lie  on  the  party  rounterfeit 
accused),  shall  buy,  sell,  receive,  pay,  or  put  off, 

or  offer  to  buy,  sell,  receive,  pay,  or  put  off,  any 
false  or  counterfeit  coin  resembling  or  apparently 
intended  to  resemble  or  pass  for  any  of  the  Queen's 
current  gold  or  silver  coin  at  or  for  a  lower  rate  or 
value  than  the  same  imports  or  was  apparently 
intended  to  import,  shall,  in  England  and  Ireland, 
be  guilty  of  felony,  and  in  Scotland  of  a  high 
crime  and  offence,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  Court,  to  be 
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kept  in  penal  servitude  for  life  or  for  any  term  not 
less  than  three  years, — or  to  be  imprisoned  for  anj 
term  not  exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement; 
and  in  any  indictment  for  any  such  offence  as  in  this 
section  aforesaid  it  shall  be  sufficient  to  allege  that 
the  party  accused  did  buy,  sell,  receive,  pay,  or  put 
off,  or  did  offer  to  buy,  sell,  receive,  pay,  or  pat  o^ 
the  false  or  counterfeit  coin  at  or  for  a  lower  rate 
or  value  than  the  same  imports  or  was  apparently 
intended  to  import,  without  alleging  at  or  for  what 
rate,  price,  or  value  the  same  was  bought^  sold, 
received,  paid,  or  put  off,  or  offered  to  be  bought, 
sold,  received,  paid,  or  put  off. 

inporting  it.      YII.  Whosocvor,  wlthout  lawful   authority  or 
excuse  (the  proof  whereof  shall  lie  on  the  party 
accused),  shall  import  or  receive  into  the  United 
Kingdom  from  beyond  the  seas  any  false  or  coun- 
terfeit coin  resembling  or  apparently  intended  to 
resemble  or  pass  for  any  of  the  Queen's  current 
gold  or  silver  coin,  knowing  the  same  to  be  false 
or  counterfeit,  shall,  in  England  and  Ireland,  be 
guilty  of  felony,  and  in  Scotland  of  a  high  crime 
and  offence,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  kept  in 
penal  servitude  for  life  or  for  any  term  not  less 
than  three  years, — or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confine- 
ment. 

Exporting  u.  YIII.  Whosoever,  without  lawful  authority  or 
excuse  (the  proof  whereof  shall  lie  on  the  party 
accused),  shall  export,  or  put  on  board  any  ship, 
vessel,  or  boat  for  the  purpose  of  being  exported 
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from  the  United  Kingdom,  any  false  or  counterfeit 
coin,  resembling  or  apparently  intended  to  resemble 
or  pass  for  any  of  the  Queen's  current  coin,  know- 
ing the  same  to  be  false  or  counterfeit,  shall,  in 
England  and  Ireland,  be  guilty  of  a  misdemeanor, 
and  in  Scotland  of  a  crime  and  offence,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  Court,  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement. 

IX.  Whosoever  shall  tender,  utter,  or  put  off  uttering  it. 
any  false  or  counterfeit  coin  resembling  or  ap- 
parently intended  to  resemble  or  pass  for  any  of 
the  Queen's  current  gold  or  silver  coin,  knowing 
the  same  to  be  false  or  counterfeit,  shall,  in  Eng- 
land and  Ireland,  be  guilty  of  a  misdemeanor,  and 
in  Scotland  of  a  crime  and  offence,  and  being  con- 
victed thereof  shall  be  liable,  at  the  discretion  of 
the  Court,  to  be  imprisoned  for  any  term  not  ex- 
ceeding one  year,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement 


to  wit.  ) 


Note. 

IndictmetU» 

The  jurors  for  our  Ladj  the  Qaeen,  upon  their  oath 

preitent,  that  A.  B.,  on  the day  of ,  in  the  year 

of  onr  Lord ,  did  tender  and  utter  ["  tender^ utier^orput  ojf "] 

to  one  C.  D.,  one  piece  of  false  and  counterfeit  coin,  resembling  and 
apparently  intended  to  resemble  and  pass  for  [^^anyJaUe  or  wtrnter' 
jftit  coin,  retembling  or  apparently  intended  to  resemble  or  poM 
for^'\  certain  of  the  Queen's  current  silver  coin  called  a  half-crown 
[or  gold  coin  called  a  sovereign] ;  he  the  said  A.  B.,  at  the  time  he 
so  tendered  and  uttered  the  said  piece  of  false  and  counterfeit  coin, 
well  knowing  the  same  to  be  false  and  counterfeit:  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  onr  Lady  the  Queen,  her  crown  and  dignity. 

As  to  the  renae,  see  the  28th  section  of  thia  statute. 


504 


Offences  relating  to  the  Coin. 

Evidence. 
To  maintain  tliiB  indictment,  the  proBecutor  most  prove— i- 


1.  The  tendering  or  nttering  in  question  bj  the  prisoner,  or  thai 
he  was  present  aiding  and  abetting  in  the  ottering.     Wher«  th«  b- 
dictment  charged  the  prisoner  with  having  "  attend  and  pot  off*  • 
coonterfeit  shilling  to  one  Donning,  not  aUeging  that  he  ^  tendered " 
it,  and  the  evidence  was  that  he  purchased  some  coffise  and  sn^ar  a! 
Danning^s  shop,  and  in  payment  pat  down  a  coanterfeit  jAiifing'  ^ 
the  counter;  Danning  took  it  up,  and  told  the  prisoner  that  it  wai 
bad,  upon  which  the  prisoner  walked  out  of  the  shop,  learing  the 
shilling,  and  the  cofiee  and  sugar:  the  criminal  appeal  ooort  bdd 
this  to  be  an  ottering;  if  a  man  offer  base  coin,  whether  it  be  ac- 
cepted or  not,  it  is  an  uttering  (a).    The  several  cases  given  imdcr 
the  title  **  forgery,**  as  to  the  uttering  of  forged  instruments,  mar  is 
a  great  measure  be  deemed  authorities  upon  this  subject  (6).     Se, 
what  is  vulgarly  called  "  ringing  the  changes,"  that  is,  where  good 
money  is  given  to  a  person  in  payment,  and  he  returns  instead  of  it 

a  piece  of  counterfeit  money,  pretending  it  to  be  the  same  that  was 
given  to  him,  and  decUning  to  take  it  on  account  of  its  being  bad: 
this  has  been  holden  to  Im  an  uttering,  within  the  "M»*"ing  of  the 
statute  (c). 

2.  That  the  coin  is  counterfeit,  as  af»(^,  p.  498.  The  words '' &fae 
and  counterfeit  coin,**  shall  be  deemed  to  include  any  of  the  current 
coin,  which  shall  have  been  gilt,  silvered,  washed,  coloured,  or  cased 
over,  or  in  any  manner  altered  so  as  to  resemble,  or  be  apparsntly 
intended  to  resemble  or  pass  for,  any  of  the  Queen's  current  coin  of 
a  higher  denomination  (d). 

3.  That  the  pritxmer  knew  the  ocnn  to  be  counterfeit  This  most 
be  inferred  from  the  expressions  or  acts  of  the  prisoner;  such  as  his 
having  other  base  coin  about  him  at  the  time;  his  having  passed 
other  counterfeit  coin  about  the  same  time ;  or  the  like.  The  like 
evidence  also,  which  has  been  ruled  to  be  sufficient  to  prove  a  guilty 
knowledge  in  case  of  uttering  a  forged  instrument,  amtif  p.  446,  will 
in  generd  be  good  evidence  of  guilty  knowledge  in  uttering  counter- 
feit coin. 


Uttering  it,  X,  Whosoevor  shall  tender,  utter,  or  put  off  any 
cooDteifeit^  false  or  counterfeit  coin  resembling  or  apparentlj 
lowed  bfV  intended  to  resemble  or  pass  for  any  of  the  Qaeen's 


(0)  R.  V.  WeM,  ao  Law  J,  101  m. 
(6)  See  amtit  pp.  443—448. 


(0 
(<0 


R,  V.  FramkM^  S  I^cacfa  796L 
ScctlofthititatttU. 
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current  gold  or  silver  coin,  knowing  the  same  to  second 
be  false  or  counterfeit,  and  shall,  at  the  time  of  ^"«»^"«* 
such  tendering,  uttering,  or  putting  off,  have  in  his 
custody  or  possession,  besides  the  false  or  counter- 
feit coin  so  tendered,  uttered,  or  put  off,  anj  other 
piece  of  false  or  counterfeit  coin  resembling  or 
apparently  intended  to  resemble  or  pass  for  any  of 
the  Queen's  current  gold  or  silver  coin, —  or  shall, 
either  on  the  day  of  such  tendering,  uttering,  or 
putting  off,  or  within  the  space  of  ten  days  then 
next  ensuing,  tender,  utter,  or  put  off  any  false  or 
counterfeit  coin  resembling  or  apparently  intended 
to  resemble  or  pass  for  any  of  the  Queen's  current 
gold  or  silver  coin,  knowing  the  same  to  be  false 
or  counterfeit, — shall,  in  England  and  Ireland,  be 
guilty  of  a  misdemeanor,  and  in  Scotland  of  a 
crime  and  offence,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  Court,  to  be  im- 
prisoned for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without 
solitary  confinement. 

Note. 
For  Ttttering,  and  haying  other  base  coin  in  his  possession,  the 
following  may  be  the  form  of  the 

)       The  jarors  for  our  Ladj  the  Qoeen,  upon  their  oath 

to  wit  \   present,  that  A.  B.,  on  the day  of ,  in  the 

year  of  our  Lord ,  did  tender  and  utter  [^.,  <u  in  the  ktst 

form,  to  the  vfordt']  well  knowing  the  same  to  be  false  and  counter- 
feit; and  that  the  said  A.  B.,  also  at  the  time  of  such  tendering  and 
uttering  had  then  in  his  pobsession,  besides  the  piece  of  fiilse  and 
counterfeit  coin  so  tendered  and  uttered  as  aforesaid,  one  other  piece 
of  false  and  counterfeit  ccnn  resembling  and  apparently  intended  to 
resemble  and  pass  for  certain  of  the  Queen's  silver  coin  called  a  half- 
crown  [or  gold  coin  called  a  sovereign] :  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our 
Lady  the  Queen,  her  crown  and  dignity. 

As  to  the  venae,  see  the  28th  section  of  this  statute. 

Z 
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Evidenot. 

Prove  the  offence,  as  in  the  last  case;  and  then  prove  that  the 
defendant,  when  he  so  uttered  the  base  ooio,  had  other  base  coin  in 
his  possession,  as  stated  in  the  indictment.  Or  if  two  be  acting  in 
concert,  and  one  tender  the  base  coin,  and  the  other  have  other  base 
coin  in  his  poesessioo,  both  maj  be  convicted  of  the  ofience,  if  the 
latter  were  present  at  the  uttering,  or  so  near  as  to  be  deemed  a 
principal  in  the  second  degree  in  that  part  of  the  offence.  Where 
two  women  were  indicted  for  this  offence,  and  it  was  proved  that 
they  both  went  to  a  baker's  shop,  and  one  went  in  and  tendered  a 
counterfeit  shilling  in  payment  of  a  loaf  of  bread,  and  was  imme- 
diately apprehended,  but  upon  being  searched,  no  other  bad  nnoiiey 
was  found  upon  her;  the  other,  who  had  remained  outside,  ran  away, 
but  was  pursued,  apprehended  and  searched,  and  fourteen  bad 
shillings  were  found  upon  her,  wrapped  together  in  a  paper  :  being 
both  indicted  for  the  uttering,  having  at  the  time  other  counterfeit 
coin  in  their  possession,  Garrow,  B.,  held  that  they  were  both  prin- 
cipals in  the  uttering;  and  as  they  acted  in  concert,  one  of  them 
having  other  base  coin  in  her  possession,  brought  the  case  of  both 
within  the  statute  (a).  But  where  husband  and  wife  were  indicted 
for  this  offence,  and  it  appeared  clearly  that  they  ytnt  acting  in 
concert  in  passing  bad  money ;  but  upon  the  occasion  in  qnestion, 
the  woman  alone,  in  the  absence  of  her  husband,  passed  a  counterfeit 
shilling,  but  whether  she  had  other  bad  money  in  her  possession,  was 
not  known,  as  she  was  not  then  searched;  the  husband  however  had 
base  coin  upon  him  at  the  time,  and  when  they  were  apprehended 
the  next  day,  a  large  parcel  of  cotmterfeit  shillings  was  found  apcn 
the  man,  and  six  liad  shillings  of  the  same  manufacture  wen 
found  in  possession  of  the  woman  :  the  judges  held  that  the  wonum 
could  only  be  convicted  of  the  single  offence  of  uttering  the  had 
shilling,  the  man  not  at  all  (6). 

For  uttering  twice  within  ten  days,  the  following  may  be  the 
form  of  the 

IndktmenL 


\ 


The  jurors  for  our  Lady  the  Queen,  upon  their  oath 

to  wit.  J   present,  that  A.  B.,  on  the day  of ,  in  the  year 

of  our  Lord ^  did  tender  and  utter  [^.,  as  tn  Iheform^  ant^. 

p.  503,  to  the  words]  well  knowing  the  same  to  be  false  and  counterfeit ; 
and  that  the  said  A.  B.  afterwards  and  within  ten  days  [or  on  tb« 
same  day]  of  his  so  tendering  and  uttering  the  said  false  and  counter- 
feit coin  fdbresaid,  to  wit,  on ,  did  tender  and  utter  to  one  £.  F. 

(a)  E,   V.  Prisa'Ua  and  Elita  &  P. 

Skerreit,  2  Car.  k  P.  487 ;  see  also  (b)  R.  v.  Job  and  Sarah  EUe,  R. 

B,  ▼.  Gerriik,  2  Ho.  &  R.  219 ;  R.  &  Ry.  142.                             ^^ 
V.  Rogerf,  2  Moody  Cr.  Ca,  86 
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one  other  piece  of  false  and  ooonterfeit  coin  resembling  and  ap- 
parently intended  to  resemble  and  pass  for  certain  of  the  Queen's 
current  silver  money  called  a  shilling;  he  the  said  A.  B.,at  the 
time  he  so  tendered  and  nttered  the  said  last-mentioned  piece  of 
false  and  connterfeit  coin,  well  knowing  the  same  to  be  false  and 
oonnterfeit:  against  the  form  of  the  statute  in  snch  case  made  and 
proyided,  and  against  the  peace  of  our  Ladj  the  Queen,  her  crown 
and  dignity. 

As  to  the  venue,  see  the  28th  section  of  this  statute.  The  two 
utterings  must  be  stated  in  the  same  count,  to  warrant  the  punish- 
ment assigned  to  this  o£fenoe  (a). 

Evidmce, 

Prove  the  two  utterings,  in  the  same  way  as  in  the  case  of  one 
uttering,  antit  p.  504. 


XI.  Whosoever  shall  have  in  his  custodj  or  pos-  HsTing 
session  three  or  more  pieces  of  false  or  counterfeit  mora^necet 
coin  resembling  or  apparently  intended  to  resemble  intenM^c. 
or  pass  for  any  of  the  Queen's  current  gold  or  silver 
coin,  knowing  the  same  to  be  false  or  counterfeit^ 
and  with  intent  to  utter  or  put  off  the  same  or  any 
of  them,  shall,  in  England  and  Ireland,  be  guilty 
of  a  misdemeanor,  and  in  Scotland  of  a  crime  and 
offence,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  kept  in  penal 
servitude  for  the  term  of  three  years,  or  to  be  im- 
prisoned for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without 
solitary  confinement. 


Note. 

TndictmenL 

The  jurors  for  our  Lady  the  Queen,  upon  their  oath 

present,  that  A.  B.,  on  the day  of ,  in  the 

year  of  our  Lord ,  had  in  his  custody  and  possession  three 

(a)  Tandy's  case,  3  Leach,  833 ;  i?.  r.  Robituom,  By.  &  H.  413. 

z  2 


to  wit  5 
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["  three  or  more*]  pieces  of  &Ise  and  ooanterfext  eoin, 

and  apparentlj  intended  to  r^emble  and  pass  for  certain  d 

Queen*s  silrer  cnnrent  coin  called  a  half-crown,  with  intent  tbe 

utter  and  put  off  the  same ;  he  the  said  A.  B.  then  w<dl 

the  same  to  be  fidse  and  oonnterfeit :  against  the  form  of  the  sti£ss 

in  such  case  made  and  provided,  and  against  the  peace  of  oar  LaCf 

the  Qaeen  her  crown  and  dignity. 

As  to  the  Tsnue,  see  the  28th  section  of  this  statate. 

Evidence, 

To  maintain  this  indictment,  the  prosecutor  mnst  proTe  — 

I.  That  the  prisoner  had  the  coin  mentioned  in  the  indictziMOi. '3r 

at  least  three  pieces  of  it,  in  his  custody  or  possession.      The  moa- 

ing  of  '*  possession  **  here  b  fnllj  stated  in  the  Ist  section  «f  thia 

statute,  in   the  "  interpretation  of  terms."    Where  two  penocs. 

Bodgcrs  and  Large,  were  apprehended  together,  Large  being  tht 

agent  of  Rodgers  for  the  passing  of  base  coin,  and  on  Lai^  woe 

foimd  sixteen  counterfeit  shillings,  and  on  Bodgera  only  two :  the 

judges  held  that  Rudgers  might  be  convicted  as  well   ms  Large; 

for  the  statute  did  not  require  individual  possession  of  anj  coonter- 

feit  coin,  but  it  is  quite  enough  if  the  coin  be  in  the  pofwifTininn  d 

the  person  or  his  immediate  agent  (a).   So,  where  two  were  indited 

for  this  offence,  and  it  appeared  clearly  in  evidence  that  thej  w«n 

together  and  acting  in  concert  in  passing  bad  money;  on  the  erva- 

ing  in  question,  one  of  them  had  passed  two  counterfeit  sixpoices, 

and  on  the  other  were  found  five  more :  on  the  authority  of  the  last 

case,  they  were  both  convicted,  and  sentenced  to  nine  montha  bd- 

prisonment  (6). 


Second  Of-        ^IT*  Whosoever,  having  been  convicted,  either 
unering.       before  or  afler  the  passing  of  this  act,  of  anj  such 
misdemeanor  or  crime  and  offence  as  in  any  of  the 
last  three  preceding  sections  mentioned,  or  of  anj 
felonj  or  high  crime  and  offence  against  this  or 
any  former  act  relating  to  the  coin,  shall  after- 
-wards  commit  any  of  the  misdemeanors  or  crimes 
and  offences  in  anj  of  the  said  sections  mentioned, 

(a)   R.  t.  lto4gen  amd  Large,        (A)  A.  v.  Okorfat  Mtf  WOUam 
C«r.ftM.S60ii.  lfVlMMf.Car.ftM.SM, 


Uttering^  Second  Offence.  509 

shall,  in  England  and  Ireland,  be  guilty  of  felony, 
and  in  Scotland  of  a  high  crime  and  offence,  and 
being  convicted  thereof  shall  be  liable,  at  the  dis- 
cretion of  the  Courts  to  be  kept  in  penal  servitude 
for  life  or  for  any  term  not  less  than  three  years, 
—  or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour,  and  with 
or  without  solitary  confinement. 


! 


KOTB. 

IndktmiBiU, 

The  jarors  for  oar  Ladj  the  Qaeen,  upon  their  oath 
to  wit  i   present,  that  heretofore,  to  wit,  at  a  sessions  of  ojer 
and  terminer  and  general  gaol  delivery  [or  at  the  general  quarter 

sessions  of  the  peace],  holden  at ,  in  and  for  the  count j  of 

,  on  the day  of ,  in  the  year  of  our  Lord  , 

before [at  in  the  record  of  the  former  conmction\^  by  the 

oath  of  twelve  good  and  lawful  men  of  the  county  [last]  aforesaid, 
then  and  there  impanelled,  sworn,  and  charged  to  inquire  for  our 
said  Lady  the  Queen,  and  for  the  body  of  the  county,  it  was  pre- 
sented that  A.  B.,  on ,  did  tender  and  utter  [^.,  to  ttating  the 

record  of  the  former  convictum  to  the  Judgment  incltuice,  but  in  the 
past  tente] :  as  by  the  record  thereof  more  fully  and  at  large  appears ; 
and  which  said  judgment  is  still  in  force  and  effect,  and  not  in  any 
manner  rerersed  or  made  void.  And  the  jurors  first  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  the  said  A.  B.,  after 
being  so  convicted  as  aforesaid,  afterwards,  to  wit,  on  [^c,  as  in 
any  of  the  three  preceding  forms^  but  charging  the  offence  to  have 
been  done  *^ feloniously*''] :  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity. 

This  is  the  regular  mode  of  drawing  this  indictment  But  by 
the  37th  section  of  the  statute,  it  shall  be  sufficient  in  such  indict- 
ment, after  charging  the  subsequent  offence,  to  state  the  substance 
and  effect  only  (omitting  the  formal  part)  of  the  indictment  and 
conviction  for  the  previous  offence.  As  to  the  venue,  see  the  28th 
section  of  the  statute.  Where  in  such  an  indictment,  the  state- 
ment of  the  former  conviction  did  not  conclude  with  a  "  prout  patet 
per  recordum,"  the  judi^es  held  the  indictment  to  he  bad  (a).  But 
now  by  stat  14  &  15  Vict,  c  100,  s.  24,  no  indictment  shall  be 
deemed  insufficient,  for  the  omiitsion  of  the  words,  '*  as  appears  by 
the  record." 

(a)  B,  ▼.  Turner,  Ry.  &  M.  47. 
z  3 
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To  Bupport  this  indictment,  the  prosecntor  most  prore — 

1.  The  uttering  &c,  as  stated  in  the  indictment     See  the  eri- 
dence  in  snch  of  Uie  three  preceding  cases  as  may  be  applicable. 

2.  The  fonner  conviction.  The  regnlar  proof  of  this  is,  bj-  as 
examined  copj  of  the  record.  But  by  the  37th  section  of  tht 
statute,  a  certificate  containing  the  substance  and  effect  onl^  (onut> 
ting  the  formal  part)  of  the  indictment  and  conTiction  for  the  pre- 
vious oflfence,  purporting  to  be  signed  bj  the  clerk  of  the  ooort  or 
other  officer  having  or  purporting  to  have  the  custody  of  the  records 
of  the  court,  or  his  deputy,  shall,  upon  proof  of  the  identitj  of  the 
perscMi  of  the  ofiSender,  be  sufficient  evidence  of  the  previous  indict* 
ment  and  convictian,  without  proof  of  the  ugnature  or  offioal 
character  or  authority  of  the  person  appearing  to  have  signed  the 
same. 

3.  That  the  prisoner  is  the  person  who  was  so  convicted;  which 
is  usually  proved  by  the  gaoler  or  other  person  who  was  present  at 
his  trial 

As  to  the  mode  of  arraignment  in  this  case,  and  the  manner  of 
charging  the  jury  with  the  prisoner,  see  the  d7th  section  abofve 
mentioned. 


Uttering  XTTT.  Whosoever  shall,  with  intent  to  defraud, 

M*carrent^*°  tender,  utter,  or  put  off  as  or  for  any  of  the  Queen's 
^®*"-  current  gold  or  silver  coin,  any  coin  not  being  such 

current  gold  or  silver  coin,  or  any  medal  or  piece 
of  met^  or  mixed  metals,  resembling  in  size, 
figure,  and  colour  the  current  coin  as  or  for  which 
the  same  shall  be  so  tendered,  uttered,  or  put  off^ 
such  coin,  medal,  or  piece  of  metal  or  mixed  metals 
so  tendered,  uttered,  or  put  off  being  of  less  value 
than  the  current  coin  as  or  for  which  the  same 
shall  be  so  tendered,  uttered,  or  put  off,  shall,  in 
England  and  Ireland,  be  guOty  of  a  misdemeanor, 
and  in  Scotland  of  a  crime  and  offence,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion 
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of  the  Court,  to  be  imprisoned  for  any  term  not 
exceeding  one  year,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement. 


Copper  Coin. 

XIV.  Whosoever  shall  falsely  make  or  counter-  counterfeit- 
feit  any  coin  resembling  or  apparently  intended  to 
resemble  or  pass  for  any  of  the  Queen's  current 
copper  coin  ;   and  whosoever,  without  lawful  au- 
thority or  excuse  ^the  proof  whereof  shall  lie  on 

the  party  accused),  shall  knowingly  make  or  mend, 
or  begin  or  proceed  to  make  or  mend,  or  buy  or 
sell,  or  have  in  his  custody  or  possession,  any  in- 
strument, tool,  or  engine  adapted  and  intended  for 
the  counterfeiting  any  of  the  Queen's  current 
copper  coin ;  or  shall  buy,  sell,  receive,  pay,  or  put 
off,  or  offer  to  bay,  sell,  receive,  pay,  or  put  off, 
any  false  or  counterfeit  coin  resembling  or  ap- 
parently intended  to  resemble  or  pass  for  any  of 
the  Queen's  current  copper  coin,  at  or  for  a  lower 
rate  or  value  than  the  same  imports  or  was  ap- 
parently intended  to  import,  shall,  in  England  and 
Ireland,  be  guilty  of  felony,  and  in  Scotland  of  a 
high  crime  and  offence,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  Court,  to  be 
kept  in  penal  servitude  for  any  term  not  exceeding 
seven  years,  and  not  less  than  three  years, — or  to 
be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement. 

XV.  Whosoever  shall  tender,  utter,  or  put  off  uttering  it. 
any  false  or  counterfeit  coin  resembling  or  ap- 
parently intended  to  resemble  or  pass  for  any  of 
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the  Queen's  current  copper  coin,  knowing  the 
same  to  be  false  or  counterfeit,  or  shall  have  in  his 
custody  or  possession  three  or  more  pieces  of  false 
or  counterfeit  coin  resembling  or  apparently  in- 
tended to  resemble  or  pass  for  any  of  the  Queen's 
current  copper  coin,  knowing  the  same  to  be  false 
or  counterfeit,  and  with  intent  to  utter  or  put  off 
the  same  or  any  of  them,  shall,  in  England  and 
Ireland,  be  guilty  of  a  misdemeanor,  and  in  Scot- 
land of  a  crime  and  offence,  and  being  convicted 
thereof  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  imprisoned  for  any  term  not  exceed- 
ing one  year,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement. 

Defacing  the  Coin. 

Defocing,  hj  XVI.  Whosoe ver  shall  deface  any  of  the  Queen's 
worSf  *  current  gold,  silver,  or  copper  coin,  by  stamping 
^^^  thereon  any  names  or  words,  whether  such  coin 

shall  or  shall  not  be  thereby  diminished  or  light- 
ened, shall,  in  England  and  Ireland,  be  guilty  of  a 
misdemeanor,  and  in  Scotland  of  a  crime  and 
offence,  and  being  convicted  thereof  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  imprisoned 
for  any  term  not  exceeding  one  year,  with  or  with- 
out hard  labour. 
Penalty  for  XYII.  No  tender  of  payment  in  money  made  in 
uttering  It.  ^j^y  gold,  silver,  or  copper  coin  so  defaced  by 
stamping  as  in  the  last  preceding  section  mentioned 
shall  be  allowed  to  be  a  legal  tender ;  and  who- 
soever shall  tender,  utter,  or  put  off  any  coin  so 
defaced  shall,  on  conviction  thereof  before  two 
justices,  be  liable  to  forfeit  and  pay  any  sum  not 
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exceeding  forty  shillings :  Provided  that  it  shall 
not  be  lawful  for  any  person  to  proceed  for  any 
such  last' mentioned  penalty  without  the  consent, 
in  England  or  Ireland,  of  her  Majesty's  Attorney- 
General  for  England  or 'Ireland  respectively,  or 
in  Scotland  of  the  Lord  Advocate. 


Foreifpi  Coin. 

XVIII.  Wliosoever  shall  make  or  counterfeit  cowiurfeu 
any  kind  of  coin  not  being  the  Queen's  current 

gold  or  silver  coin,  but  resembling  or  apparently 
intended  to  resemble  or  pass  for  any  gold  or  silver 
coin  of  any  foreign  prince,  state,  or  country,  shall, 
in  England  and  Ireland,  be  guilty  of  felony,  and 
in  Scotland  of  a  high  crime  and  offence,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  Court,  to  be  kept  in  penal  servitude  for  any 
term  not  exceeding  seven  years  and  not  less  than 
three  years, — or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement. 

XIX.  Whosoever,  without  lawful  authority  or  f^^^  ** 
excuse  (the  proof  whereof  shall  lie  on  the  party  Kingdom, 
accused),  shall  bring  or  receive  into  the  United 
Kingdom  any  such  false  or  counterfeit  coin  re- 
sembling or  apparently  intended  to  resemble  or 

pass  for  any  gold  or  silver  coin  of  any  foreign 
prince,  state,  or  country,  knowing  the  same  to  be 
false  or  counterfeit,  shall,  in  England  and  Ireland 
be  guilty  of  felony,  and  in  Scotland  of  a  high 
crime  and  offence,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  Court,  to 
be    kept   in  penal   servitude  for  any  term  not 
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uttering  it. 


UtteriDff  it 
ft  Smodq  or 


exceeding  seyen  years  and  not  less  than  three 
years, — or  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement. 

XX.  Whosoeyer  shall  tender,  utter,  or  put  off 
any  such  false  or  counterfeit  coin  resembling  or 
apparently  intended  to  resemble  or  pass  for  any 
gold  or  silyer  coin  of  any  foreign  prince,  state,  or 
country,  knowing  the  same  to  be  false  or  counter- 
feit, shall,  in  England  and  Ireland,  be  guilty  of  a 
misdemeanor,  and  in  Scotland  of  a  crime  and 
offence,  and  being  conyicted  thereof  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  imprisoned 
for  any  term  not  exceeding  six  months,  with  or 
without  hard  labour. 

XXI.  Whosoeyer,  haying  been  so  conyicted  as 
ThM  Yime.  in  the  last  preceding  section  mentioned,  shall  after- 
wards commit  the  like  offence  of  tendering,  uttering, 
or  putting  off  any  such  false  or  counterfeit  coin  as 
aforesaid,  knowing  the  same  to  be  false  or  counter- 
feit, shall,  in  England  and  Ireland,  be  guilty  of  a 
misdemeanor,  and  in  Scotland  of  a  crime  and 
offence,  and  being  conyicted  thereof  shaU  be  liable, 
at  the  discretion  of  the  Court,  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour,  and  with  or  without  solitary 
confinement ;  and  whosoeyer,  haying  been  so  con- 
yicted of  a  second  offence,  shall  afterwards  commit 
the  like  offence  of  tendering,  uttering,  or  patting 
off  i^ny  such  false  or  counterfeit  coin  as  aforesaid, 
knowing  the  same  to  be  false  or  counterfeit,  shall, 
in  England  and  Ireland,  be  guilty  of  felony,  and 
in  Scotland  of  a  high  crime  and  offence,  and  being 
conyicted  thereof  shall  be  liable^  at  the  discretion 
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of  the  Court,  to  be  kept  in  penal  servitude  for  life 
or  for  any  term  not  less  than  three  years, — or  to 
be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement. 

XXII.  Whosoever  shall  falsely  make  or  counter-  counterfeit- 
feit  any  kind  of  coin  not  being  the  Queen's  current  coinothir* 
coin,  but  resembling  or  apparently  intended  to  re-  andTsiiTcr, 
semble  or  pass  for  any  copper  coin,  or  any  other 

coin  made  of  any  metal  or  mixed  metals  of  less 
value  than  the  silver  coin  of  any  foreign  prince, 
state,  or  country,  shall,  in  England  and  Ireland,  be 
guilty  of  a  misdemeanor,  and  in  Scotland  of  a 
crime  and  offence,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  Court,  for 
the  first  offence  to  be  imprisoned  for  any  term  not 
exceeding  one  year,  and  for  the  second  offence  to 
be  kept  in  penal  servitude  for  any  term  not  exceed- 
ing seven  years  and  not  less  than  three  years, — or 
to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement. 

XXIII.  Whosoever,  without  lawful  authority  or  Harinir  more 
excuse  (the  proof  whereof  shall  lie  on  the  party  pi'SSw^^* 
accused),  shall  have  in  his  custody  or  possession 

any  greater  number  of  pieces  than  five  pieces  of 
false  or  counterfeit  coin  resembling  or  apparently 
intended  to  resemble  or  pass  for  any  gold  or  silver 
coin  of  any  foreign  prince,  state,  or  country,  or 
any  such  copper  or  other  coin  as  in  the  last  pre- 
ceding section  mentioned,  shall,  on  conviction 
thereof  before  any  justice  of  the  peace,  forfeit  and 
lose  all  such  false  and  counterfeit  coin,  which  shall 
be  cut  in  pieces  and  destroyed  by  order  of  such 
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justice,  and  shall  for  every  such  offence  forfeit  and 
pay  any  sum  of  money  not  exceeding  forty  shilliDge 
nor  less  than  ten  shillings  for  every  such  piece  of 
false  and  counterfeit  coin  which  shall  be  foand  in 
the  custody  or  possession  of  such  person,  one 
moiety  to  the  informer,  and  the  other  moiety  to 
the  poor  of  the  parish  where  such  offence  shall  be 
committed ;  and  in  case  any  such  penalty  shall  not 
be  forthwith  paid  it  shall  be  lawful  for  any  such 
justice  to  commit  the  person  who  shall  have  been 
adjudged  to  pay  the  same  to  the  common  gaol  or 
house  of  correction,  there  to  be  kept  to  hard  labour 
for  the  space  of  three  months,  or  until  such  penalty 
shall  be  paid. 

Coining  Tools. 

Making.  XXIV.  Whosocvcr,  without  lawful  authority  or 

OT^baTing  excuse  (the  proof  whereof  shall  lie  on  the  party 
accused),  shall  knowingly  make  or  mend,  or  b^in 
or  proceed  to  make  or  mend,  or  buy  or  sell,  or 
have  in  his  custody  or  possession,  any  puncheon, 
counter  puncheon,  matrix,  stamp,  die,  pattern,  or 
mould,  in  or  upon  which  there  shall  be  made  or 
impressed,  or  which  will  make  or  impress,  or  which 
shall  be  adapted  and  intended  to  make  or  impress, 
the  figure,  stamp,  or  apparent  resemblance  of  both 
or  either  of  the  sides  of  any  of  the  Queen's  current 
gold  or  silver  coin,  or  of  any  coin  of  any  foreign 
prince,  state,  or  country,  or  any  part  or  parts  of 
both,  or  either  of  such  sides ;  or  shall  make  or 
mend,  or  begin  or  proceed  to  make  or  mend,  or 
shall  buy  or  sell,  or  have  in  his  custody  or  posses* 
sion,  any  edger,  edging  or  other  tool,  collar,  instru* 
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ment,  or  engine  adapted  and  intended  for  the 
marking  of  coin  round  the  edges  with  letters, 
grainings,  or  other  marks  or  figures,  apparently 
resembling  those  on  the  edges  of  any  such  coin  as 
in  this  section  aforesaid,  knowing  the  same  to  be 
so  adapted  and  intended  as  aforesaid  ;  or  shall 
make  or  mend,  or  begin  or  proceed  to  make  or 
mend,  or  shall  buj  or  sell,  or  have  in  his  custody 
or  possession,  any  press  for  coinage,  or  any  cutting 
engine  for  cutting  by  force  of  a  screw  or  of  any 
other  contrivance,  round  blanks  out  of  gold,  silver, 
or  other  metal  or  mixture  of  metals,  or  any  other 
machine,  knowing  such  press  to  be  a  press  for 
coinage,  or  knowing  such  engine  or  machine  to 
have  been  used  or  to  be  intended  to  be  used  for  or 
in  order  to  the  false  making  or  counterfeiting  of 
any  such  coin  as  in  this  section  aforesaid,  shall,  in 
England  and  Ireland,  be  guilty  of  felony,  and  in 
Scotland,  of  a  high  crime  and  offence,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion 
of  the  Court,  to  be  kept  in  penal  servitude  for 
life  or  for  any  term  not  less  than  three  years, — or 
to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and  with  or 
without  solitary  confinement. 

XXV.  Whosoever,  without  lawful  authority  or  Conreying 
excuse  (the  proof  whereof  shall  lie  on  the  party  out  of  the' 
accused),  shall  knowingly  convey  out  of  any  of 
her  Majesty's  mints  any  puncheon,  counter 
puncheon,  matrix,  stamp,  die,  pattern,  mould, 
edger,  edging  or  other  tool,  collar,  instrument, 
press,  or  engine  used  or  employed  in  or  about  the 
coining  of  coin,  or  any  useful  part  of  any  of  the 
several  matters   aforesaid,  or  any  coin,  bullion, 
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metal,  or  mixture  of  metals,  shall,  in  England  and 
Ireland,  be  guilty  of  felony,  and  in  Scotland  of  a 
high  crime  and  offence,  and  being  convicted  thereof 
shall  be  liable,  at  the  discretion  of  the  Court,  to  be 
kept  in  penal  servitude  for  life  or  for  an j  term  not 
less  than  three  years, — or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  con- 
finement, 
coiniui.  XXVL  Where  any  coin  shall  be  tendered  as 

STcut."''^    the  Queen's  current  gold  or  silver  coin  to  any 
person  who  shall  suspect  the  same  to  be  diminished 
otherwise  than  by  reasonable  wearing,  or  to  be 
counterfeit,  it  shall  be  lawful  for  such  person  to 
cut,  break,  bend,  or  deface  such  coin,  and  if  any 
coin  BO  cut,  broken,  bent,  or  defaced  shall  appear 
to  be  diminished  otherwise  than  by  reasonable 
wearing,  or  to  be  counterfeit,  the  person  tendering 
the  same  shall  bear  the  loss  thereof;  but  if  the 
same  shall  be  of  due  weight,  and  shall  appear  to 
be  lawful  coin,  the  person  cutting,  breaking,  bend- 
ing, or  defacing  the  same  is  hereby  required  to 
receive  the  same  at  the  rate  it  was  coined  for; 
and  if  any  dispute  shall  arise  whether  the  coin  so 
cut,  broken,  bent,  or  defaced  be  diminished  in 
manner  aforesaid,  or  counterfeit,  it  shall  be  heard 
and  finally  determined  in  a  summary  manner  by 
any  justice  of  the  peace,  who  is  hereby  empowered 
to  examine  upon  oath  as  well  the  parties  as  any 
other  person,  in  order  to  the  decision  of  such  dis- 
pute ;  and  the  tellers  at  the  receipt  of  her  Majes^s 
exchequer,  and  their  deputies  and  clerks,  and  tiie 
receivers  general  of  every  branch  of  her  M^esty's 
revenue,  are  hereby  required  to  cut,  break,  or  de* 
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face,  or  cause  to  be  cut,  broken,  or  defaced  every 
piece  of  counterfeit  or  unlawfully  diminished  gold 
or  silver  coin  which  shall  be  tendered  to  them  in 
payment  of  any  part  of  her  Majesty's  revenue. 

XXVII.  If  any  person  shall  find  or  discover  in  Discovery 
any  place  whatever,  or  in  the  custody  or  posses-  of  coin  or 
sion  of  any  person  having  the  same  without  lawful 
authority  or  excuse,  any  false  or  counterfeit  coin, 
resembling  or  apparently  intended  to  resemble  or 
pass  for  any  of  the  Queen's  current  gold,  silver,  or 
copper  coin,  or  any  coin  of  any  foreign  prince, 
state,  or  country,  or  any  instrument,  tool,  or  en- 
gine whatsoever,  adapted  and  intended  for  the 
counterfeiting  of  any  such  coin,  or  any  filings  or 
clippings,  or  any  gold  or  silver  bullion,  or  any 
gold  or  silver  in  dust,  solution,  or  otherwise,  which 
shall  have  been  produced  or  obtained  by  dimin- 
ishing or  lightening  any  of  the  Queen's  current 
gold  or  silver  coin,  it  shall  be  lawful  for  the  person 
so  finding  or  discovering,  and  he  is  hereby  required, 
to  seize  the  same,  and  to  carry  the  same  forthwith 
before  some  justice  of  the  peace;  and  where  it 
shall  be  proved,  on  the  oath  of  a  credible  witness 
before  any  justice  of  the  peace,  that  there  is  rea- 
sonable cause  to  suspect  that  any  person  has  been 
concerned  in  counterfeiting  the  Queen's  current 
gold,  silver,  or  copper  coin,  or  any  such  foreign  or 
other  coin  as  in  this  Act  before  mentioned,  or  has 
in  his  custody  or  possession  any  such  false  or  coun- 
terfeit coin,  or  any  instrument,  tool,  or  engine 
whatsoever  adapted  and  intended  for  the  making 
or  counterfeiting  of  any  such  coin,  or  any  other 
machine  used  or  intended  to  be  used  for  making 
or  counterfeiting  any  such    coin,  or    any  such 
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flings,  clippings,  or  bullion,  or  any  such  gold  or 
silver  in  dust,  solution,  or  otherwise  as  aforesaid, 
it  shall  be  lawful  for  any  justice  of  the  peace,  by 
warrant  under  his  hand,  to  cause  any  place  what- 
soever belonging  to  or  in  the  occupation  or  undff 
the  control  of  such  suspected  person  to  be  searched, 
either  in  the  daj  or  in  the  night,  and  if  any  snch 
false  or  counterfeit  coin,  or  any  such  instrument, 
tool,  or  engine,  or  any  such  machine,  or  any  such 
filings,  clippings,  or  bullion,  or  any  such  gold  or 
silver  in  dust,  solution,  or  otherwise  as  aforesaid, 
shall  be  found  in  any  place  so  searched,  to  cause 
the  same  to  be  seized  and  carried  forthwitb  before 
some  justice  of  the  peace ;  and  whensoever  any 
such  false  or  counterfeit  coin,  or  any  such  instru- 
ment, tool,  or  engine,  or  any  such  machine,  or  any 
such  filings,   clippings,  or  bullion,  or  any  such 
gold  or  silver  in  dust,  solution,  or  otherwise  as 
aforesaid,  shall  in  any  case  whatsoever  be  seized 
and  carried  before  a  justice  of  the  peace,  he  shall, 
if  necessary,  cause  the  same  to  be  secured,  for  the 
purpose  of  being  produced  in  evidence  against  any 
person  who  may  be  prosecuted  for  any  offence 
against  this  Act ;  and  all  such  false  and  counter* 
feit  coin,  and  all  instruments,  tools,  and  engines 
adapted  and  intended  for  the  making  or  counter- 
feiting of  coin,  and  all  such  machines,  and  all  such 
filings,  clippings,  and  bullion,  and  all  such  gold 
and  silver  in  dust,  solution,  or  otherwise  as  afore- 
said, after  they  shall  have  been  produced  in  evi- 
dence, or  when  they  shall  have  been  seised,  and 
shall  not  be  required  to  be  produced  in  evidence, 
shall  forthwith  be  delivered  up  to  the  officers  of 
her  migesty's  mint,  or  to  the  solicitors  of  Her  Ma- 
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jesty's  Treasury,  or  to  any  person  authorised  by 
them  to  receive  the  same. 

XXVni.  Where  any  person  shall  tender,  utter,  oflTencM 
X)T  put  on  any  false  or  counterfeit  com  in  one 
county  or  jurisdiction,  and  shall  also  tender, 
utter,  or  put  off  any  other  false  or  counterfeit  coin 
in  any  other  county  or  jurisdiction,  either  on  the 
day  of  such  first-mentioned  tendering,  uttering,  or 
putting  off,  or  within  the  space  of  ten  days  next 
ensuing,  or  where  two  or  more  persons,  acting  in 
concert  in  different  counties  or  jurisdictions,  shall 
commit  any  offence  against  this  Act,  every  such 
offender  may  be  dealt  with,  indicted,  tried,  and 
punished,  and  the  offence  laid  and  charged  to  have 
been  committed,  in  any  one  of  the  said  counties  or  j 

jurisdictions,  in  the  same  manner  in  all  respects  as  i 

if  the  offence  had  been  actually  and  whoUv  com-  i 

mitted  within  such  one  county  or  jurisdiction.  ' 

XXIX.  Where,  upon  the  trial  of  any  person  Proof  of 

1.  J       •<.!.  w  •      i.  XI.-      A    ^    ..    1.    „  Coin  being  i 

charged  with  any  offence  against  this  Act,  it  shall  coimterfeit. 
be  necessary  to  prove  that  any  coin  produced  in  ' 

evidence  against  such  person  is  false  or  counter- 
feit, it  shall  not  be  necessary  to  prove  the  same  to 
be  false  and  counterfeit  by  the  evidence  of  any 
moneyer,  or  other  officer  of  Her  Majesty's  mint, 
but  it  shall  be  sufficient  to  prove  the  same  to  be 
false  or  counterfeit  by  the  evidence  of  any  other 
credible  witness. 

XXX.  Every  offence  of  falsely  making  or  coun-  Proof  of  it 
terfeiting  any  coin,  or  of  buying,  selling,  receiving,  pietS  ^^^' 
paying,  tendering,  uttering,  or  putting  off,  or  of 
offering  to  buy,  sell,  receive,  pay,  utter,  or  put  off, 

any  false  or  counterfeit  coin,  against  the  provisions 
of  this  Act,  shall  be  deemed  to  be  complete,  eln 
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though  the  coin  so  made  or  counterfeit-ed,  or  bought, 
sold,  receiyed,  paid,  tendered,  uttered,  or  put  oft, 
or  offered  to  be  bought,  sold,  received^  paid,  ut- 
tered, or  put  off,  shall  not  be  in  a  fit  state  to  be 
uttered,  or  the  counterfeiting  thereof  shall  oot  be 
finished  or  perfected. 

XXXI.  It  shall  be  lawful  for  any  person  what- 
soever to  apprehend  any  person  who  shall  be  found 
committing  any  indictable^  offence,  or  any  high 
crime  and  offence,  or  crime  and  offence,  ag-ainst 
this  Act,  and  to  convej  or  deliver  him  to  some 
peace  officer,  constable,  or  officer  of  police,  in  order 
to  his  being  conveyed  as  soon  as  reasonably  maj 
be  before  a  justice  of  the  peace  or  some  other 
proper  officer,  to  be  dealt  with  according  to  law. 

XXXII.  No  conviction  for  any  offence  punish- 
able on  summary  conviction  under  this  Act  shall 
be  quashed  for  want  of  form,  or  be  removed  by 
certiorari  into  any  of  her  Majesty's  superior  courts 
of  record;  and  no  warrant  of  commitment  ahall  be 
held  void  by  reason  of  any  defect  therein,  provided 
it  be  therein  alleged  that  the  party  has  been  con- 
victed, and  there  be  a  valid  conviction  to  sustain 
the  same. 

XXXm.  All  actions  and  prosecutions  to  be 
commenced  against  any  person  for  anything  done 
in  pursuance  of  this  Act  shall,  in  England  or  Ire- 
land, be  laid  and  tried  in  the  county  where  the 
fact  was  committed,  and  shall,  in  England,  Ireland, 
or  Scotland,  be  commenced  within  six  monthi 
after  the  fact  committed,  and  not  otherwise ;  and 
notice  in  writing  of  such  action  and  of  the  cause 
thereof  shall  be  given  to  the  defendant  or  defender 
one  month  at  least  before  the  commencement  of 
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the  action;  and  in  any  such  action  brought  in 
[England  or  Ireland  the  defendant  may  plead  the 
general  issue,  and  give  this  Act  and  the  special 
matter  in  evidence,  at  any  trial  to  be  had  there- 
upon, and  in  Scotland  the  defender  may  insist  on 
all  relevant  defences ;  and  no  plaintiff  or  pursuer 
shall  recover  in  any  such  action  if  tender  of  suffi- 
cient amends  shall  have  been  made  before  such 
action  brought,  or  if  a  sufficient  sum  of  money 
shall  have  been  paid  into  Court  after  such  action 
brought,  by  or  on  behalf  of  the  defendant  or  de- 
fender; and  if  in  England  or  Ireland  a  verdict  shall 
pass  for  the  defendant,  or  the  plaintiff  shall  be- 
come nonsuit,  or  discontinue  aay  such  action  after 
issue  joined,  or  if,  upon  demurrer  or  otherwise, 
judgment  shall  be  given  against  the  plaintiff,  or  if, 
in  Scotland,  the  verdict  shall  be  for  the  defender, 
or  if  the  pursuer  shall  abandon  the  action,  or  the 
Court  shall  dismiss  it  as  irrelevant  or  improperly 
laid,  in  every  such  case  the  defendant  or  defender 
shall  recover  his  full  costs  as  between  attorney 
and  client,  and  have  the  like  remedy  for  the  same 
as  any  defendant  or  defender  has  by  law  in  other 
cases ;  and  though  a  verdict  shall  be  given  for  the 
plaintiff  or  pursuer  in  any  such  action,  such  plain- 
tiff or  pursuer  shall  not  have  costs  against  the 
defendant  or  defender,  unless  the  judge  before 
whom  the  trial  shall  be  shall  certify  his  approba- 
tion of  the  action. 

XXXIY.   All  high  crimes  and  offences,  and  Trui  of 
crimes  and  offences,  against  this  Act,  which  may  Scotland, 
be  committed    in    Scotland,  shall  be  proceeded 
against  and  tried  according  to  the  rules  and  pro- 
cedure of  the  criminal  law  of  Scotland;  and  all 
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proceedings  by  this  Act  made  competent  before 
any  justice  or  justices,  and  all  and  every  the  powen 
and  authorities  by  this  Act  given  to  or  conferred 
upon  any  such  justice  or  justices,  shall,  in  Scot- 
land, be  competent  before  and  may  be  exercised  by 
any  sheriff,  magistrate,  or  justice  of  the  peace. 

XXXV.  In  the  case  of  every  felony  punishable 
under  the  Act,  every  principal  in  the  second  de- 
gree, and  every  accessory  before  the  fact,  shall  be 
punishable  in  the  same  manner  as  the  principal  in 
the  first  degree  is  by  this  Act  punishable  ;  and 
every  accessory  after  the  fact  to  any  felony  punish- 
able under  this  Act  shall  be  liable  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour. 

XXXYI.  All  indictable  ofiences  mentioned  in 
this  Act  which   shall  be  committed  within  the 
jurisdiction  of  the  Admiralty  of  England  or  Ire- 
land shall  be  deemed  to  be  offences  of  the  ssjooq 
nature  and  liable  to  the  same  punishments  as  if 
they  had  been  committed  upon  the  land  in  Cng- 
land  or  Ireland,  and  may  be  dealt  with,  inquired 
of,  tried,  and  determined  in  any  county  or  place  in 
England  or  Ireland  in  which  the  offender  shall  be 
apprehended  or  be  in  custody,  in  the  same  manner 
in  all  respects  as  if.  the  same  had  been  actually 
committed  in  that  county  or  place,  and  in  any 
indictment  for  any  such  offence,  or  for  being  ac- 
cessory to  any  such  offence,  the  venue  in  the  mar- 
gin shall  be  the  same  as  if  such  offence  had  been 
committed  in  such  county  or  place,  and  the  offence 
itself  shall  be  averred  to  have  been  committed  *<on 
the  high  seas ;"  and  where  any  of  the  crimes  and 
offences,  or  high  crimes  and  offences,  mentioned  in 
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ibis  Act,  shall  be  committed  at  sea,  and  the  vessel 
in  which  the  same  shall  be  committed  shall  be 
registered  in  Scotland,  or  touch  at  any  part 
thereof,  the  courts  of  criminal  law  of  Scotland 
may  inquire,  try,  and  determine  the  same  in  the 
same  manner  as  if  such  crime  and  offence,  or  high 
crime  and  offence,  had  been  committed  in  Scotland; 
provided  that  nothing  herein  contained  shall  alter 
or  affect  any  of  the  laws  relating  to  the  govern- 
ment of  her  Majesty's  land  or  naval  forces. 

XXXVJI.  Where  any  person  shall  have  been  proof  of 
convicted  of  any  offence  against  this  Act,  or  any  fo?"a^preJ?oui 
former  Act  relating  to  the  coin,  and  shall  after-  ^*''*°^ 
wards  be  indicted  for  any  offence  against  this  Act 
committed  subsequent  to  such  conviction,  it  shall 
be  sufficient  in  any  such  indictment,  after  charg- 
ing such  subsequent  offence,  to  state  the  substance 
and  effect  only  (omitting  the  formal  part)  of  the 
indictment  and  conviction  for  the  previous  offence; 
and  a  certificate  containing  the  substance  and  ef- 
fect only  (omitting  the  formal  part)  of  the  indict- 
ment and  conviction  for  the  previous  offence,  pur- 
porting to  be  signed  by  the  clerk  of  the  court  or 
other  officer  having  or  purporting  to  have  the  cus- 
tody of  the  records  of  the  court  where  the  offender 
was  first  convicted,  or  by  the  deputy  of  such  clerk 
or  officer,  shall,  upon  proof  of  the  identity  of  the 
person  of  the  offender,  be  sufficient  evidence  of  the 
previous  conviction,  without  proof  of  the  signature 
or  official  character  or  authority  of  the  person  ap- 
pearing to  have  signed  the  same,  or  of  his  custody 
or  right  to  the  custody  of  the  records  of  the  Court, 
and  for  every  such  certificate  a  fee  of  six  shil- 
lings and  eightpence,  and  no  more,  shall  be  de- 
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ed  of  any  indictable  misdemeanor  punishable  snretiet  of 

er  this  Act,  the  Court  may,  if  it  shall  think    *  ***** 

in  addition  to  or  in  lieu  of  any  of  the  punish- 

ita  by  this  Act  authorised,  fine  the  offender,  and 

uire  him  to  enter  into  his  own  recognisances, 

1  to  find  sureties,  both  or  either,  for  keeping  the 

ice  and  being  of  good  behaviour ;  and  in  case 

any  felony  punishable  under  this  Act,  the  Court 

ly,  if  it  shall  think  fit,  require  the  offender  to 

ter   into  his  own  recognisances,    and  to  find 

reties  both  or  either,  for  keeping  the  peace,  in 

edition  to  any  punishment  by  this  Act  authorised; 

ovided  that  no  person  shall  be  imprisoned  under 

lis  clause  for  not  finding  sureties  for  any  period 

xceeding  one  yeai*. 

XXXIX.  Whenever  imprisonment,  with  or  Hard  La- 
/ithout  hard  labour,  may  be  awarded  for  any  in- 
iictable  offence  under  this  Act,  the  Court  may 
cntence  the  offender  to  be  imprisoned,  or  to  be 
mprisoned  and  kept  to  hard  labour,  in  the  common 
gaol  or  house  of  correction. 

XL.  Whenever  solitary  confinement  may  be  soiiury  con^ 
awarded  for  any  offence  under  this  Act,  the  Court  °*°*° ' 
may  direct  the  offender  to  be  kept  in  solitary  con- 
finement for  any  portion  or  portions  of  his  im- 
prisonment, or  of  his  imprisonment  with  hard 
labour,  not  exceeding  one  month  at  any  one  time, 
and  not  exceeding  three  months  in  any  one  year. 

XLI.  Every  offence  hereby  made  punishable  on  summair 
summary  conviction  may  be  prosecuted  in  England  ^' 

in  the  manner  directed  by  the  Act  of  the  session 
holden  in  the  eleventh  and  twelfth  years  of  Queen 
Victoria,  chapter  forty-three,  and  may  be  prose- 
cuted in  Ireland  before  two  or  more  justices  of 
the  peace,  or  one  metropolitan  or  stipendary  magis- 
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trate,  in  the  manner  directed  by  the  Act  of  the 
session  holden  in  the  fourteenth  and  fifteenth  years 
of  Queen  Victoria,  chapter  ninety-three,  or  in  such 
other  manner  as  may  be  directed  by  any  Act  that 
may  be  passed  for  like  purposes ;  and  all  provisioos 
contained  in  the  said  Acts  shall  be  applicable  to 
such  prosecutions  in  the  same  manner  as  if  thej 
were    incorporated   in   this  Act:    Provided  that 
nothing  in  this  Act  contained  shall  in  any  manner 
alter  or  affect  any  enactment  relating  to  procedure 
in  the  case  of  any  offence  punishable  on  sununary 
conviction  within  the  City  of   London   or    the 
metropolitan  police  district,  or  the  recovery  or  ap- 
plication of  any  penalty  or  forfeiture  for  any  such 
offence. 
Coftti'of  Pro-      XLn.  In  all  prosecutions  for  any  offence  against 
this  Act  in  England,  which  shall  be  condacted 
under  the  direction  of  the  solicitors  of  her  Ma- 
jesty's Treasury,   the    Court  before  which   such 
offence  shall  be  prosecuted  or  tried  shall  allow  the 
expenses  of  the  prosecution  in  all  respects  as  in 
cases  of  felony ;  and  in  all  prosecutions  for  any 
such  offence  in  England  which  shall  not  be  so  con- 
ducted it  shall  be  lawful  for  such  Court,  in  case  a 
conviction  shall  take  place,  but  not  otherwise,  to 
allow   the  expenses   of  the  prosecution   in    like 
manner  ;  and  every  order  for  the  payment  of  such 
costs  shall  be  made  out,  and  the  sum  of  money 
mentioned  therein  paid  and  repaid,  upon  the  same 
tenns  and  in  the  same  manner  in  all  respects  as  in 
cases  of  felony. 
Commence-       XLIII.  This  Act  shall  commence  and  take  effect 
Act.  on  the  first  day  of  November  one  thousand  eight 

hundred  and  sixty-one. 
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Stat,  24  (f  25  Vict  c.  94. 

An  Act  to  consolidate  and  amend  the  Statute  Law 
of  England  and  Ireland  relating  to  Accessories 
to  and  Abettors  of  indictable  Offences. 

(6th  Aug.  1861. 

AeeeflBorios  beforo.tlie  Vaoti  p.  530. 

Accessories  hrfore  the  Fact  may  he  tried  and  punished  as 

Prwdpais^p,  530. 
They  may  he  indicted  as  such,  or  as  for  a  substantive  Felony, 

p,  532. 

JLeoessorles  after  tlie  l*aoti  p.  533. 

Accessories  <nfier  the  Fact  may  he  indicted  as  suchy  or  as  for 

a  substantive  Felony,  p.  533. 
Punishment  of  Accessories  qfier  the  Fact,  p.  533. 

AoeeMorles  iroBenUlyi  p.  534. 

Prosecution  of  Accessory  after  Principal  has  heen  convicted 

hut  not  aUamted,  p,  534. 
Several  Accessories  may  he  included  mi  the  same  IndHctment^ 

p.  534. 
Trial  of  Accessories,  p.  534. 

A1>ettoi«  In  lOisdemeaiionv  p.  535. 

Ahettors  m  MisdeaMonors,  p,  535. 

A  A 
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Otiier  Matterflv  p.  535. 

Offences  eommitted  within  the  JuritdicHon  of  the  Admiralij., 

p.  535. 
Act  not  to  extend  to  Scotland^  p.  536, 
Commencement  of  Act,  p,  536. 


Whebeas  it  is  expedient  to  consolidate  and  ameml 
the  statute  law  of  £ngland  and  Ireland  relating  to 
accessories  to  and  abettors  of  indictable  offences : 
Be  it  enacted  bj  the  Queen's  most  excellent  M^ 
jesty,  by  and  with  the  advice  and  consent  of  the 
Lords  spiritual  and  temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  au- 
thority of  the  same,  as  follows  : 


Aeceisoriet 
before  the 


Accessories  before  the  Fact. 

I.  Whosoever  shall  become  an  accessory  before 
f^'ct  maTbe  the  fact  to  any  felony,  whether  the  same  be  a 
punished  u    fclouy  at  common  law  or  by  virtue  of  any  Act 
rincipab.     p^gg^^  ^j.  ^  |jg  passcd,  may  be  indicted,  tried, 

convicted,  and  punished  in  all  respects  as  if  b^ 
were  a  principal  felon, 

NoTB. 

This  is  the  ssme  is  stat  11  and  12  Vict,  c  46,  s.  1.  I  ahnji 
entertained  a  great  objection  to  that  enactment:  the  bill  waa  broiucbt 
into  the  House  of  Commons,  avowedly  for  the  purpose  of  pnltiB^ 
felonies,  misdemeanors,  and  treason  upon  the  same  fboting.  Bat 
there  are  no  accessories  in  treason  or  misdemeanor,  all  are  principals; 
and  of  coarse  those  who  advise  treason  or  a  misdemeanor,  aod  ait 
not  present  when  it  is  committed,  must  necessarily  be  indicted  u 
principals,  there  is  no  other  mode  of  indicting  them.  In  misde- 
meanor the  rule  is  absnrd,  and  must  be  often  creatire  of  great  in- 
convenience;  in  treason  the  abeurdity  is  not  so  apparent,  for  advising 
treason  is  in  fact  treason.  But  thero  is  no  reason  why-  feloiues 
should  be  involved  in  the  same  absurdity.  Supposing  a  man  has 
been  guilty,  or  accused  as  aeoessory  before  the  fact  to  a  mudar,  and 
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he  is  then,  according  to  the  above  section,  indicted  for  having  com- 
mitted murder,  how  are  the  jury,  who  are  bound  by  their  oath  to 
give  their  verdict  according  to  the  evidence,  to  find  that  man  guilty 
of  the  murder,  when  tlie  evidence  is  that  he  was  not  present  at  the 
murder, — that  he  did  not  aid  or  abet  those  who  committed  it,  but 
had  merely  advised  it  some  months  before?  I  have  known,  on  mora 
than  one  occasion,  an  indictment  thrown  out  ou  this  ground ;  and  I 
have  no  doubt  that  this  may  aoeount  for  some  at  least  of  the  casea 
where  bills  are  ignored  by  grand  juries,  in  cases  where  the  examina- 
tions befure  the  committing  magistrate  would  warrant  a  very  dif- 
ferent  conclusion.  Instead  of  including  accessories  before  the  fact 
in  this  rule,  I  think  it  would  be  more  consonant  to  good  sense  to 
apply  the  rule  that  formerly  prevailed  in  felonies  to  misdemeanors, 
and  in  some  cases  to  treason ;  and  that  all  those  who  in  misdemeanors 
or  treason  are  accused  of  acts  which  in  felonies  would  make  them 
accessories  before  the  fact,  should  be  treated  as  such  in  their  progress 
to  conviction,  the  punishment  remaining  the  same  as  that  of  prin- 
cipals. However,  that  is  not  the  law;  the  law  is  as  stated  in  the 
above  section. 

An  accessory  before  the  fact  to  a  felony,  is  one  who  counsels,  in- 
cites, moves,  procures,  hires  or  commands  another  to  commit  it,  but 
is  not  himself  present  aiding  or  abetting  in  the  commission  of  it  (a). 
And  if  the  felony  afterwards  committed,  be  the  same  in  substance 
with  that  counselled  or  commanded,  the  party  who  counselled  or 
commanded  it  will  be  deemed  an  accessory  to  it,  although  there  be 
some  variance  in  time,  place,  manner,  or  other  circumstance  between 
the  advice  or  command  and  the  execution  of  it :  as  where  a  person 
advises  a  man  to  kill  another  in  the  day,  and  he  kills  him  in  the 
night, — or  to  kill  him  in  the  fields,  and  he  kills  him  in  the  town, — 
or  to  poison  him,  and  he  stabs  or  shoots  him,^in  these  cases  he  is 
as  much  an  accessory,  as  if  his  advice  or  command  had  been  strictly 
pursued  (b).  But  if  the  execution  vary  in  substance  from  the 
advice  or  conmiand, — as  if  a  man  advise  another  to  kill  A.  and  he 
kills  B., — or  to  bum  the  house  of  A.  and  he  bums  the  house  of  B., 
— or  to  steal  an  ox,  and  he  steals  a  horse, — or  to  steal  a  particular 
horse  and  he  steals  another, — or  to  commit  a  felony  of  one  kind, 
and  he  commits  another  of  quite  a  different  nature, —  in  these  and 
the  like  cases,  the  party  who  advised  or  commanded,  &c.,  cannot  be 
deemed  an  accessory  before  the  fact  to  the  felony  actually  com- 
mitted (c).  There  cannot,  however,  be  an  accessory  betore  the 
£sct  to  manslaughter;  for  that  offence,  in  its  nature,  cannot  be  pre- 
meditated (d).  The  doctrine  as  to  accessories,  also,  is  confined 
entirely  to  felonies;  for  in  treason  and  misdemeanors,  those  who,  by 
counsel  or  incitement,  &c,  would  be  accessories  before  the  fact  in 

(a)  3  Hawk,  c  29,  b.  16 ;  R.  t.  Got-  (b)  2  Hawk.  c.  29,  s.  W. 

dan,  1  Leach,  615;  I  Ea«c,  P.  C.362 ;  (c)  2  Hawk.  c.  29,  s.  21. 

and  tee  iZ.  V.  Tuckw<Uet  al.  Car.  &  (tf)  1  Hale,  616. 
M.216. 
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felony,  are  deemed  principals,  and  prosecnted  and  poniabed  aceord- 
inglj.  Thus,  where  a  wonuui  advised  and  enooaraged  a  man  to  srt 
fire  to  a  malt-house,  and  he  attempted  to  do  ao^  bat  she  was  nai 
present  at  the  time,  it  was  holden  that  bodi  of  them  might  be 
jointly  indicted  as  principals  for  the  attempt  (a).  So^  when  tn 
were  indicted  for  uttering  comiterfeit  coin,  and  it  was  proved  that 
one  uttered  the  coin,  but  the  other,  thoogh  not  present,  wms  equaBy 
engaged  in  the  transaction,  and,  if  the  offence  were  a  felony,  wobU 
have  been  an  accessory  before  the  fiu^t;  the  court  of  cruninal  appeal 
held  that  they  were  rightly  indicted  and  conyicted  (by.  It  is  net 
necessary,  in  order  to  constitute  the  offence  of  aooaBaory,  that  there 
should  be  any  direct  communication  between  him  and  the  prindpsl; 
the  procurement  may  be  through  the  interrentioB  of  an  agent  (c). 
And  if  managed  throogh  an  agent,  it  is  not  neceasazy  that  the 
principal  should  be  named  by  the  accessory;  if  the  latter  desire  the 
agent  to  procure  some  person  to  commit  the  ofifenoe,  withoot  namiBf 
him,  and  the  agent  accordingly  procure  a  person,  whollj  ankiioeii 
to  the  accessory,  to  commit  it,  it  will  be  su£Scient  to  oonstitate  the 
offence  of  accessory  before  the  fact  (d).  If  the  principal  leloo  be 
unknown,  the  indictment  of  the  accessory  may  state  it  acoorduii^iy; 
and  if  it  af^rwards  turn  out  that  he  is  known,  although  this  for- 
meriy  would  be  a  fatal  variance  (e),  yet  now  it  seems  the  coaxt 
may  order  the  indictment  to  be  amended,  according  to  the  fact  (y* )» 


They  may  be  H.  YHiosoeTer  shall  counsel,  procnre,  or  com- 
iluchfora!  mand  any  other  person  to  commit  any  felon j, 
Ufe^Fdonj?*  whether  the  same  be  a  felonj  at  common  law  or 
bj  virtue  of  anj  Act  passed  or  to  be  passed,  shall 
be  guilty  of  felony,  and  may  be  indicted  and  con- 
victed either  as  an  accessory  before  the  fact  to  the 
principal  felony,  together  with  the  principal  felon, 
or  after  the  conviction  of  the  principal  felon,  or 
may  be  indicted  and  convicted  of  a  substantive 
felony  whether  the  principal  felon  shall  or  shall 
not  have  been  previously  convicted,  or  shall  or 

(a)  B.  ▼.  Clavlon  et  al,  I  Car.  ft  (c)  X.  t.  Cooper^  5  Car.  ft  P.  934. 

K.  128.  (tf)  M. 

(ft)  A.  ▼.  Greenwood  etal,  21  Law  (e)  R,  ▼.  Walkfr,  8  Camp.  264. 

J.mn.  (/)8eel4*lAyiet.c.  IOO^t.1. 
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shall  not  be  amenable  to  justice,  and  maj  there- 
upon be  punished  in  the  same  manner  as  any  ac- 
cessory before  the  fact  to  the  same  felony,  if  con- 
victed as  an  accessory,  may  be  puniahed. 


after  the  Fact. 

III.  Whosoever  shall  become  an  accessory  after  Acceuories 
the  fact  to  any  felony,  whether  the  same  be  a  Fact  maj  be 
felony  at  common  law  or  by  virtue  of  any  Act  luch^or  m 
passed  or  to  be  passed,  may  be  indicted  and  con-  tweVeiony?* 
victed  either  as  an  accessory  afker  the  fact  to  the 
principal  felony,  together  with  the  principal  felon, 

or  after  the  conviction  of  the  principal  felon,  or 
may  be  indicted  and  convicted  of  a  substantive 
felony  whether  the  principal  felon  shall  or  shall 
not  have  been  previously  convicted,  or  shall  or 
shall  not  be  amenable  to  justice,  and  may  there- 
upon be  punished  in  like  manner  as  any  accessory 
after  the  fact  to  the  same  felony,  if  convicted  as 
an  accessory,  may  be  punished. 

IV.  Every  accessory  after  the  fact  to  any  felony  punuhment 
(except  where  it  is  otherwise  specially  enacted),  hm  ^*^e 
whether  the  same  be  a  felony  at  common  law  or  ^^^' 

by  virtue  of  any  Act  passed  or  to  be  passed,  shall 
be  liable,  at  the  discretion  of  the  Court,  to  be  im- 
prisoned in  the  common  gaol  or  house  of  correction 
for  any  term  not  exceeding  two  years,  with  or 
without  hard  labour,  and  it  shall  be  lawful  for  the 
Court,  if  it  shall  think  fit,  to  require  the  offender 
to  enter  into  his  own  recognisances  and  to  find 
sureties,  both  or  either,  for  keeping  the  peace,  in 
addition  to  such  punishment:  Provided  that  no 
person  shall  be  imprisoned  under  this  clause  for 
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Prosecution 
of  Accetiory 
after  Prin- 
cipal bu 
been  con- 
victed, but 
not  attainted. 


Several 
Accetsorlet 
may  be  In- 
cluded in 
the  aame 
Indictment 


Trial  of 
AcceMoriei. 


not  finding  sureties  for  any  period  exceeding  one 
year. 

Accessories  generally. 

y.  If  any  principal  offender  shall  be  in  anywise 
convicted  of  any  felony,  it  shall  be  lawful  to  pro- 
ceed against  any  accessory,  either  before  or  aftef 
the  fact,  in  the  same  manner  as  if  such  principal 
felon  had  been  attainted  thereof,  notwithstanding 
such  principal  felon  shall  die,  or  be  pardoned,  or 
otherwise  delivered  before  attainder ;  and  ever} 
such  accessory  shall  upon  conviction  suffer  the 
same  punishment  as  he  would  have  suffered  if  the 
principal  had  been  attainted. 

YI.  Any  number  of  accessories  at  different 
times  to  any  felony,  and  any  number  of  receivers 
at  different  times  of  property  stolen  at  one  time, 
may  be  charged  with  substantive  felonies  in  the 
same  indictment,  and  may  be  tried  together,  not- 
withstanding the  principal  felon  shall  not  be  in- 
cluded in  the  same  indictment,  or  shall  not  be  in 
custody  or  amenable  to  justice. 

Vll.  Where  any  felony  shall  have  been  wholly 
committed  within  England  or  Ireland,  the  offence 
of  any  person  who  shall  be  an  accessory  either 
before  or  after  the  fact  to  any  such  felony  may  be 
dealt  with,  inquired  of,  tried,  determined,  and 
punished  by  any  Court  which  shall  have  jurisdie- 
tion  to  try  the  principal  felony,  or  any  felonies 
committed  in  any  county  or  place  in  which  the  act 
by  reason  whereof  such  person  shall  have  become 
such  accessory  shall  have  been  committed ;  and  in 
every  other  case  the  offence  of  any  person  who 
shall  be  an  accessory  either  before  or  after  the  fact 
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to  any  felony  may  be  dealt  with,  inquired  of,  tried, 
determined,  and  punished  by  any  Court  which  shall 
have  jurisdiction  to  try  the  principal  felony  or  any 
felonies  committed  in  any  county  or  place  in  which 
such  person  shall  be  apprehended  or  be  in  custody, 
whether  the  principal  felony  shall  have  been  com- 
mitted on  the  sea  or  on  the  land,  or  begun  on  the 
sea  and  completed  on  the  land,  or  begun  on  the 
land  and  completed  on  the  sea,  and  whether  within 
Her  Majesty's  dominions  or  without^  or  partly 
within  Her  Majesty's  dominions  and  partly  with- 
out; provided  that  no  person  who  shall  be  once 
duly  tried  either  as  an  accessory  before  or  after 
the  fact,  or  for  a  substantive  felony  under  the  pro- 
visions herein-before  contained,  shall  be  liable  to 
be  afterwards  prosecuted  for  the  same  offence. 

Abettors  in  IMEiftdemeanorft. 

Vni.  Whosoever  shall  aid,   abet,  counsel,  orAb«ttorifn 
procure   the    commission    of   any   misdemeanor,  meaaon. 
whether  the  same  be  a  misdemeanor  at  common 
law  or  by  virtue  of  any  act  passed  or  to  be  passed, 
shall  be  liable  to  be  tried,  indicted,  and  punished 
as  a  principal  offender. 

Other  Matters. 

IX.  Where  any  person  shall,  within  the  juris-  offence» 
diction  of  the  Admiralty  of  England  or  Ireland,  ^thinihe 
become  an  accessory  to  any  felony,  whether  the  o?thlf  aS?" 
same  be  a  felony  at  common  law  or  by  virtue  of  °^**'^* 
any  act  passed  or  to  be  passed,  and  whether  such 
felony  shall  be  committed  within  that  jurisdiction 
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or  elsewhere,  or  shall  be  begun  within  that  juris- 
diction and  completed  elsewhere^  or  shall  be  begun 
elsewhere  and  completed  within  that  jurisdiction, 
the  offence  of  such  person  shall  be  felony ;  and  in 
any  indictment  for  any  snch  offence  the  venue  in 
the  margin  shall  be  the  same  as  if  the  offence  had 
been  committed  in  the  county  or  place  in  which 
such  person  shall  be  indicted,  and  his  offence  shall 
be  averred  to  have  been  committed  ^  on  the  high 
seas;"  provided  that  nothing  herein  contained  shall 
alter  or  affect  any  of  the  laws  relating  to  the 
government  of  Her  Majesty's  land  or  naval  forces. 
Act  not  to  X.  Nothing  in  this  act  contained  shall  extend 
^land.      to  Scotland,  except  as   herein-before  otherwise 

expressly  provided, 
oommence.       XL  This  act  shall  commence  and  take  effect  on 
the  first  day  of  November  one  thousand  eight  hun- 
dred and  sixty-one. 


53: 


PART  III. 


REPEAL  OP  THE  OLD  STATUTES  RE- 
LATING  TO  THE  SUBJECTS  HEREIN- 
BEFORE  MENTIONED. 


Stat,  24  #  25  Vict  c.  95. 

An  Act  to  repeal  certain  Enactments  which  have 
been  consolidated  in  several  Acts  of  the  present 
Session  relating  to  indictable  Offences  and  other 
Matters.  {Qth  Aug.  1861. 

Whebeas  bj  six  several  Acts  of  the  present 
Session  of  JParliament,  relating  respectivelj  to 
offences  against  the  person,  malicioas  injuries  to 
property,  larceny,  forgery,  coining,  and  accessories 
and  abettors,  divers  Acts  and  parts  of  Acts  have 
been  consolidated  and  amended,  and  it  is  expedient 
to  repeal  the  enactments  so  consolidated  and 
amended,  and  certain  other  enactments:  Be  it 
therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  au- 
thority of  the  same,  as  follows : 
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Repeal  of 
Act  I  Rnd 
PRrti  of  Acts 
mentioned  Id 
Schedule. 


Repeal  not 
to  affect  the 
Coloniei  in 
cerutn 
Gates. 


Repeal  not 
to  affect 
Offencei,  &C, 
commitied 
before  the 
Commence- 
ment of  thii 
Act 


I.  The  several  Acts  and  parts  of  Acts  in  the 
schedule  hereto  annexed  shall  continne  in  force 
until  and  throughout  the  last  day  of  October  in  the 
present  year,  and  shall  from  and  after  that  day  be 
repealed  to  the  extent  following ;  (that  is  to  saj,) 
in  any  case  where  the  enactment  does  not  form 
part  of  the  law  of  Scotland  then  the  enactment 
shall  be  wholly  repealed,  but  in  any  ease  where 
the  enactment  does  form  part  of  the  law  of 
Scotland^  then  the  enactment  shall  be  wholly 
repealed  as  to  every  other  place,  but  shall  not  be 
repealed  as  to  Scotland^  unless  otherwise  expressly 
mentioned. 

II.  Provided,  that  where  any  enactment  shall 
have  been  extended  to  any  part  of  Her  Majesty's 
dominions  out  of  the  United  Kingdom  by  any  Act 
of  the  Parliament  of  the  United  Kingdom  or  other- 
wise, the  same  shall  not  be  repealed  as  to  that  part 
of  Her  Majesty's  dominions. 

in.  Provided  also,  that  every  offence  which 
shall  have  been  wholly  or  partly  committed  against 
any  of  the  said  Acts  or  parts  of  Acts  before  this 
Act  comes  into  operation  shall  be  dealt  with, 
inquired  of,  tried,  determined,  and  punished,  and 
every  penalty  in  respect  of  any  such  offence  shall 
be  recovered,  in  the  same  manner  as  if  the  said 
Acts  and  parts  of  Acts  had  not  been  repealed ;  and 
that  every  act  duly  done,  and  every  warrant  and 
other  instrument  duly  made  or  granted,  before  this 
Act  comes  into  operation,  shall  continue  and  be  of 
the  same  force  and  effect  as  if  the  said  Acts  and 
parts  of  Acts  had  not  been  repealed;  and  that 
every  right,  liability,  privilege^  and  protection  in 
respect  of  any  matter  or  thing  committed  or  done 
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before  this  Act  comes  into  operation  sbalL  continue 
and  be  of  tbe  same  force  and  effect  as  if  the  said 
Acts  and  parts  of  Acts  had  not  been  repealed; 
and  that  everj  action,  prosecution,  and  other  pro- 
ceeding which  shall  have  been  commenced  before 
this  Act  comes  into  operation,  or  shall  thereafter 
be  commenced,  in  respect  of  any  such  matter  or 
thing,  may  be  prosecuted,  continued,  and  defended 
in  the  same  manner  as  if  the  said  Acts  and  parts 
of  Acts  had  not  been  repealed. 

lY.  Provided  also,  that  nothing  herein  contained  B«peai  not 
shall  in  any  manner  alter  or  affect  any  power  or  AotSorityta 
authority  given  by  any  Act  to  alter  or  amend  any  ^ten^r^ 
register  of  births,  baptisms,  marriages,  deaths,  or  ^**^****»*«- 
burials. 

Tlie  Schedule* 


Reforencet  to 
Act. 


10C.1,Sess.3, 
c  20.  (I.) 


7W.  3,cl8 
(I.) 


2&3A.e.4. 


TlUe  of  Act, 


An  Act  against  sack  as  shall  lerie  any 
Fine,  suffer  any  ReooTery,  acknow- 
ledge any  Statate,  Becognisanoe, 
BaUe,  or  Judgment  in  the  name  of 
any  other  Person  or  Persons  not 
beiDg  privie  and  coosesting  hereto. 

An  Act  for  takmg  special  Bails  in  the 
Coontrynpon  Actions  and  Suits  de- 
pending in  the  Courts  of  Kio^s 
Bench,  Common  Pleas,  and  Exche- 
quer at  Dublin. 

An  Act  for  the  public  registering  of 
Deeds,  ConveyanceSf  and  Wills  that 
shall  be  made  of  any  Honors,  Ma- 
nors, Lands,  Tenements,  or  Here- 
ditaments within  the  West  Biding 
▲  A  6 


Extent  of  Repeal. 


The  whole. 


Section  Four. 


So  mnch  of  Section 
Nineteen  as  nUtes 
to  any  forging  or 
counterfeiting  tiiere- 
in  mentioadd* 
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Act. 


to 


6  Ann.  e.  2. 


6  Ann.  &  35. 


7  Ann.  c.  20. 


8  A 


nn.  e.  la 


(!•) 


8G«a  1,0.15. 


TittoofAcC 


Bxfeent  of  BepMl, 


of  the  Cimntjr  of  York,  alter  the 
Nine-and-twentieth  day  of  Sep- 
tember One  thoQBtnd  seven  hnndred 
and  foor. 

An  Act  for  the  public  registering^  of 
all  Deeds,  Conveyanoes,  and  Wills 
that  shall  be  made  of  any  Honon, 
Manors,  Lands,  Tenements,  or  Here- 
ditaments. 

An  Act  for  the  pablio  registering  of 
all  Deeds,  Conveyances,  Wills,  and 
other  Incnmbranoes,  that  shall  be 
made  of,  or  that  may  afieot  any 
Honors,  Manors,  Lands,  Tenements, 
or  Hereditaments  within  the  East 
Siding  of  the  County  of  York,  or 
the  Town  and  County  of  the  Town 
of  Kingston-npon-Han,  after  the 
^ne^and-twentieth  Day  of  Sep- 
tember One  thousand  seven  hnndied 
and  eight;  and  for  the  rendering  I 
the  filter  in  the  West  Biding 
more  complete. 


An  Act  for  the  public  registering  of 
Deeds,  Conveyances,  and  Wills,  and 
other  Incumbrances,  which  shall  be 
made  of,  or  that  may  affoct  Honon, 
Manors,  Lands,  Tenements,  or  Here- 
ditaments within  the  Ckmnty  of 
Biiddlesez  after  the  Twenty-ninth 
day  of  September  One  thousand 
seven  hundred  and  nine. 


So  much  of  SectioD 
Seventeen  as  relatas 
to  any  forging  or 
counterfeiting  there- 
in mentioQed. 

So  much  of  Sectiao 
Twen^-six  as  re- 
lates to  any  forging 
or  oountezfoitaig 
therein  mentioQed. 


So  much  of 
Fifteen  as  rektas 
to  any  forging  or 
counterfeiting  t£ero> 
in  mentioned. 


An  Act  for  amending  an  Act  intituled 
"  An  Act  for  the  public  registering  I 
'*  of  all  Deeds,  Conveyances,  and 
"Wills  that  shall  be  made  of  any 
'*  Honors,  Manors,  Lands,  Tone- 
"  msnts,  or  Hereditaments." 

An  Act  for  explaining  and  ammt^ing 


So  much  of  Seetian 
Four  as  nlatse  to 
anyfofgingoroomi- 
tecfoitlng  th«eni 
OMotkiied. 


So  muGfa  of  Soctioo 
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References  to 
Act. 


(I) 


liGeo.l,c9. 


TiUe  of  Act 


12  Geo.  I,  c.  32. 


3  Geo.  2,  c.  4. 
(L) 


8  Geo.  2,  c.  6. 


Two  Bereral  Acts  in  relation  to  the 
pnblic  registering  of  Deeds,  Con- 
yeyances,  and  Wills. 


An  Act  for  continning  the  several  An- 
nuities of  Eightj-eight  thousand 
seven  hundred  fifty-one  Pounds 
Seven  Shillings  and  Tenpence  Half- 
penny and  One  hundred  thousand 
Pounds  to  the  Bank  of  England 
until  Midsummer  One  thousand 
seven  hundred  and  twenty-seven, 
and  from  thence  for  reducing  the 
same  to  Seventy-one  thousand  and 
One  Pounds  Two  Shillings  and 
Threepence  Three  Farthings  and 
Eighty  thousand  Pounds,  redeem- 
able by  Parliament,  and  for  prevent- 
ing the  uttering  of  forged,  counter- 
feited, or  eraMd  Bank  Bills  or 
Notes. 

An  Act  for  better  securing  the  Monies 
and  Effects  of  t^e  Suitors  of  the 
Court  of  Chancery,  and  to  prevent 
the  counterfeiting  of  East  India 
Bonds,  and  the  Indorsement,  there- 
on; as  likewise  Indorsements  on 
South  Sea  Bonds. 

An  Act  for  the  more  efiectusl  prevent- 
ing and  further  Punishment  of 
Forgery,  Perjury,  and  Subornation 
of  Perjury,  and  to  make  it  Felony 
to  steal  Bonds,  Notes,  or  other  Se- 
curities for  Payment  of  Money,  and 
for  the  more  effectual  transporting 
Felons,  Vagabonds,  and  others. 

An  Act  for  the  public  registering  of 
all  Deeds,  Conveyances,  Wills,  and 
other  Incumbrances  that  shall  be 
made  of,  or  that  may  affect  any 


Extent  of  RepeaL 


Four  as  relates  to 
any  forging  or  coun- 
teHeiting  therein 
mentioned. 

Section  Six. 


Section  Nine. 


Section  One. 


So  much  of  Section 
Thirty-one  as  re- 
lates to  any  forging 
or      counterfeiting 
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Repeal  of  Old  Statutes. 


References  to 
Act. 


Title  of  Act. 


1 5  Geo.  2,  c.  13. 


17Geo.2,c.ll. 
(I) 


lS&UGeo.S, 
c  14.  (L) 


21&22Gea3, 
c.  16.(1). 


23&24Geo.3, 
c.  22.  (I.) 


Honon,  Manora,  Lands,  Tenements, 
or  Hereditaments  within  the  North 
Biding  of  the  Coantjof  York,  after 
the  Nine-and-twentieth  Daj  of  Sep- 
tember One  thooaaod  seven  hondred 
and  thirtj-eiz. 

An  Act  for  establishing  an  Agreement 
with  the  Governor  and  Company  of 
the  Bank  of  England  for  advancing 
the  Sam  of  One  million  six  hundred 
thousand  Pounds  towards  the  Sap- 
ply  for  the  Service  of  the  Year  One 
thousand  seven  hondred  and  forty- 
twa 

An  Act  for  the  Amendment  of  the 
Law  in  relation  to  Forgery,  and 
the  Salvage  of  Ships  and  Goods 
stranded. 

An  Act  for  the  moree£foctnal  prevent- 
ing the  forging  or  altering  the  Ac- 
ceptance or  Indorsement  of  Bills  of 
Exchange,  or  the  Namben  or  Prin- 
cipal Sams  of  acooantable  Receipts 
for  Notes,  Bills,  or  other  Securities 
for  Payment  of  Money,  or  Warrants 
or  Orders  for  Payment  of  Money  or 
Delivery  of  Goods. 

An  Act  for  establishing  a  Bank  by 
the  Name  of  the  Governors  and 
Company  of  the  Bank  of  Ireland. 

An  Act  for  better  securing  the  Monies 
and  Efiects  of  the  Suitors  of  the 
Court  of  Chancery  and  the  Court 
of  Exchequer  by  depositing  the 
same  in  the  National  Bank;  and  to 
prevent  the  forging  and  counterfeit- 
ing any  Draft,  Order,  or  other 
Voucher  for  the  Payment  or  De- 
livery of  suoh  Money  or  Effects; 
and  for  other  Purposes. 


Extent  of  Repeal. 


therein  meationed. 


Sectioo  TwelvB. 


Section  One. 


The  whole. 


SectioDs  Fifteen  and 
Sixteen. 


Seetiflo  Twenty-twa 


Schedule, 
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References  to 
Act. 


25Geo.d)Cd7. 


276eo.3,c.l5. 


35  Geo.  3,  c.  66. 


37Geo.3,c26. 
(1.) 


Title  of  Act. 


An  Act  to  explain  and  amend  an  Act 
passed  in  the  Thirteenth  and  Four- 
teenth Years  of  the  Reign  of  His 
present  Majesty  King  George  the 
Third,  intituled  "  An  Act  for  the 
**  more  effectual  preventing  the  forg- 
'*  ing  or  altering  the  Acceptance  or 
"  Indor«ement  of  Bills  of  Exchange, 
"  or  the  Numbers  or  Principal  Sums 
"  of  accountable  Receipts  for  Notes, 
"  Bills,  or  other  Securities  for  Paj- 
"  ment  of  Monej,  or  Warrants  or 
"  Orders  for  Payment  of  Money  or 
*'  DeliTery  of  Goods." 

An  Act  to  prevent  tnmultnous  Btsings 
and  Assemblies,  and  for  the  more 
efiectual  Puniehinent  of  Persons 
guilty  of  Outrage,  Riot,  and  illegal 
Combination,  and  of  administering 
and  taking  unlawful  Oaths. 

An  Act  for  making  Part  of  certain 
Principal  Sums  or  Stock  and  An- 
nuities raised  or  created  or  to  be 
raised  or  created  by  the  Parliament 
of  the  Kingdom  of  Ireland  on 
Loans  for  the  Use  of  the  Govern- 
ment of  that  Kingdom  transfer- 
rable,  and  the  Dividends  on  such 
Stock  and  Annuities  payable  at  the 
Bank  of  England;  and  for  the 
better  security  of  the  Proprietors 
of  such  Stocks  and  Annuities,  and 
of  the  Governor  and  Company  of 
the  Bank  of  England. 

An  Act  to  prevent  the  forging  of 
Notes  and  Bills  of  the  Governor  and 
Company  of  the  Bank  of  Ireland,and 
to  prevent  the  obtaining  of  false  Cre- 
dit, and  the  committing  of  Frauds 
by  the  Imitation  of  Notes  or  Bills 
of  the  said  Governor  and  Company. 


Extent  of  Repeal. 


The  whole. 


Section  Five. 


Section  Three  and  all 
the  subsequent  Sec- 
tions. 


The  whole. 
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Eepeal  of  Old  Statutes. 


RefcreDeMto 
Act. 


37G«a3,o.46. 


37  Geo.  3,  c  54. 


37  Geo.  8|  c. 
126. 


Title  of  AcL 


38  Geo.  3,  c.  53. 


39  Geo.  3,  c.  63. 

a) 


An  Act  for  makmg  oertain  Amniitiea 
created  by  the  PariUment  of  the 
Kingdom  of  Xreland  tnuuferrable, 
and  the  Dividends  thereon  payable 
at  the  Bank  of  England;  and  for 
the  better  Secnritj  of  the  Pro]irie- 
tors  of  such  Annaities,  and  of  the 
Governor  and  Company  of  the  Bank 
of  EngUnd. 

An  Act  to  enable  the  ProprietorB  of 
Debentores  iesaed  by  Government 
to  convert  them  into  Stock  trus- 
ferrable  at  the  bank  of  Ireland. 

An  Act  to  prevent  the  counterfeiting 
any  Copper  Coin  in  this  Realm 
made  or  to  be  made  current  by 
Proclamation,  or  any  Foreign  Gold 
or  Silver  Coin;  and  to  prevent  the 
bringing  into  this  Bealm  or  utter- 
ing any  counterfeit  Foreign  Gold 
or  Silver  Coin. 

An  Act  for  the  more  efifectually  pre- 
venting the  forging  of  the  Notes 
and  Bills  of  the  Governor  and  Com- 
pany of  the  Bank  of  Ireland,  and 
the  Circulation  of  forged  Notee  acd 
Bills  of  the  said  Governor  and  Com- 
pany. 

An  Act  for  the  more  effectually  pre- 
venting the  forging  of  Bills  cf  Ex- 
change and  Promissory  Notes,  or 
any  Acceptance,  Assignment,  or 
Indorsement  thereof  or  any  Ac- 
quittance or  Beceipt  for  Money  or 
Goods;  and  also  for  preventing  the 
forging  of  the  Promissory  Notes  of 
the  Governor  and  Company  of  the 
Bank  of  England  commonly  called 
Bank  Notes,  and  the  Bills  of  Ex- 
change  of  the  said  Governor  and 


Extent  of  BcpeaL 


Section  Three  and  all 
the  subseqaaot  See- 
tioQs. 


Section  Eleven  and  all 
the  subsequent  Sec- 
tiona. 


The  whole,  both  as  to 
England  and  Soot- 
land,  except  Se6> 
tionOn& 


The  whole. 


The  whole,  except  the 
last  SectiML 


Schedule. 
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Refereocei  to 
Act. 


40  Geo.  3, 0.96. 
(I.) 


41  Geo.  3,  c.  57. 


43  Geo.  3,  c 
139. 


48  G«>.  3,  c  1. 


49Geo.3,c.  13. 


(L) 


1  Gea  4,  e.  4. 


1  Geo.  4,0. 92. 


3  Geo.  4,  0. 


Title  of  Act. 


CompaDy  called  Bank  Post  Bills. 


An  Act  to  revive,  amend,  continue, 
or  make  perpetual  certain  tem- 
porary Statutes. 


An  Act  for  the  better  Prevention  of 
the  Forgery  of  the  Notes  and  Bills 
of  Exchange  of  Persons  carrying 
on  the  Bufliness  of  Bankers. 

An  Act  for  preventing  the  forging  and 
counterfeiting  of  Foreign  BiUs  of 
Exchange,  and  of  Foreign  Promis- 
sory Notes  and  Orders  for  the  Pay- 
ment of  money;  and  for  preventing 
the  oounter£uting  of  Foreign  Cop- 
per Money. 

An  Act  for  regulating  the  issuing  and 
paying  o£f  of  Exchequer  Bills. 

An  Act  for  the  more  effectually  pre- 
venting the  forging  of  Bank  Notes, 
Bank  Bills  of  Exchange,  and  Bank 
Post  Bills,  and  the  Negotiation  of 
forged  and  counterfeited  Bank 
Notes,  Bank  Bills  of  Exchange, 
and  Bank  Post  Bills  of  the  Governor 
and  Company  of  the  Bank  of 
Ireland. 

An  Act  for  punishing  criminally 
Drivers  of  Stage  Coaches  and  Car- 
riagee  for  Accidents  occasioned  by 
their  wilful  Misconduct 

An  Act  for  the  Prevention  of  forging 
and  counterfeiting  of  Bank  Notes. 

An  Act  £ar  the  mors  convenient  and 


Extent  of  Repeal. 


So  much  of  Section 
Five  as  perpetuates 
the  Part  of  the 
27  Geo.  3,  c  15, 
hereby  repealed. 

The  whole. 


Sections  One  and  Two 
as  to  Ireland,  and 
the  rest  of  the  Act 
as  to  the  whole 
United  Kingdom. 


Section  Nine. 


The  whole. 


The  whole. 


Sections     One    and 
Two. 

So  much  of  Section 
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Repeal  of  Old  Statutes. 


References  to 
Act. 


116. 


4  Geo.  4,  c.  54. 


5  Geo.  4, c.  25. 

(10 


7Gea4,  c.  64. 


7  &  8  Geo.  4, 
c  18. 


7  &  8  Geo.  4, 
C.29. 


7  &  8  Geo.  4, 
c.  30. 


Title  of  Act. 


effeotoal    registering    in    Irelimd 
Deeds  ezecatod  in  Great  Britain. 


An  Act  for  allowing  the  Benefit  of 
Clergy  to  Persons  convicted  of  cer- 
tain Felonies,  under  Two  Acts  of 
the  Ninth  Year  of  King  Geoi^e  the 
First  and  of  the  Twenty-seventh 
Year  of  King  George  the  Second; 
for  making  better  Provision  for  the 
Punishment  of  Persons  guilty  of 
sending  or  delivering  Threatening 
Letters;  and  of  Assaults  with  In- 
tent to  commit  Bobbery. 

An  Act  to  repeal  so  much  of  an  Act 
passed  in  the  Ninth  Year  of  the 
Beign  of  King  WUliam  the  Third 
as  relates  to  Burials  in  suppressed 
MonasterieSi  Abbeys,  or  Convents 
in  Ireland;  and  to  make  further 
Provision  with  respect  to  the  Burial 
in  Ireland  of  Persons  dissenting  from 
the  Establibhed  Charch. 

An  Act  for  improving  the  Admimstra* 
tion  of  Criminal  Jostice  in  Kngland. 

An  Act  to  prohibit  the  setting  Spring 
guns,  Man  Traps,  and  other  En- 
gines calcolated  to  destroy  Human 
Life  or  inflict  grievous  bodily 
Harm. 

An  Act  for  consolidating  and  amend- 
ing the  Laws  of  EngUnd  relative 
to  Larceny  and  other  ofleooes  con- 
nected therewith. 

An  Act  for  consolidating  and  amend- 
ing the  Laws  in  England  relative 
to  maliciotta  Injuries  to  Property. 


Extent  of  Repeal. 


Seven  as  relates  to  • 
any  forging  or  coan-  I 
terfeiting     therein 
mentioned.  i 

The  whole. 


Section  Five. 


Sections   Nine, 
and  Eleven. 

The  whole. 


Ten, 


The  whole,  as  to  the 
whokUnitad  King- 
dom. 


The  whole. 


i 


Schedule, 
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References  to 
Act. 


9  Geo.  4,  c.  31. 


9  Geo.  4,c  54. 
(I.) 


9  Geo.  4,  c  55. 
(I.) 


9  Geo.  4,  c.  56. 
(I.) 


10  Geo.  4,  c.  34. 
(I.) 


11  Geo.  4,  & 
lW.4,c66. 


Title  of  Act. 


2  &  3  W.  4, 
c.  4. 


2  &  3  W.  4, 
C.34. 


2  &  3  W.  4, 
c.  75. 

2  &  3  W.  4, 
c  123. 


3  &  4  W.  4, 


An  Act  for  consolidatiag  and  amend- 
ing the  Statutes  in  England  rela- 
tive to  Offences  against  the  Person. 

An  Act  for  improring  the  Adminis- 
tration of  Justice  in  Criminal  Cases 
in  Ireland. 

An  Act  for  consolidating  and  amend- 
ing the  Laws  in  Ireland  relative  to 
Laiceny  and  other  Offences  connec- 
ted therewith. 

An  Act  for  consolidating  and  amend- 
ing the  Laws  in  Ireland  relative  to 
malicious  Injuries  to  Property. 

An  Act  for  consolidating  and  amend- 
ing the  Statutes  in  Ireland  relative 
to  Offences  against  the  Person. 

An  Act  for  reducing  into  One  Act  nil 
such  Forgeries  as  shall  henceforth 
he  punished  with  Death,  and  for 
otherwise  amending  the  Laws  rela- 
tive to  Forgery. 

An  Act  for  more  effsetually  prevent- 
ing Emhezzlements  by  Persons  em- 
ployed in  the  Public  Service  of  His 
Majesty. 

An  Act  for  consolidating  and  amend- 
ing the  Laws  against  Offences  re- 
lating to  the  Coin. 

An  Act  for  regulating  Schools  of 
Anatomy. 

An  Act  for  abolishing  the  Punish- 
ment of  Death  in  certain  Cases  of 
Forgery. 

An  Act  to  repeal  so  much  of  Two 


Extent  of  Repeal. 


The  whole. 


Sections  Twenty- 
three,  Twenty-four, 
and  Twenty-five. 

The  whole,  as  to  the 
whole  United  King- 
dom. 


The  whole. 


The  whole. 


The  whole,  except 
Section  Twenty- 
one. 


The  whole. 


The  whole,  as  to  the 
whole  United  King- 
dom. 

Section  Sixteen. 


The  whole. 


The  whole., 


548 


Repeal  of  Old  Statutes, 


References  to 
Act. 


C.44. 


4  &  5  W.  4, 
C.26. 


5  &  6  W.  4, 
c.  34.  (I.) 


5&6W.  4,c. 
81. 


6  &  7  W.  4, 
c.  4. 


Title  of  Act. 


Acts  of  the  Seventh  and  Eighth 
Years  and  the  Ninth  Year  of  King 
George  the  Foarth  as  inflicts  the 
Punishment  of  Death  upon  Per- 
sons breaking,  entering,  and  steal- 
ing in  a  Dwelling  House;  also  for 
giving  Power  to  the  Judges  to  add 
to  the  Punishinent  of  Transporta- 
tion for  Life  in  oertsin  Gases  of 
Forger7,  and  in  certain  other 


An  Act  to  abolish  the  Practice  of 
hanging  the  Bodies  of  Griminals  in 
Chains. 

An  Act  to  amend  Two  Glerical  Errors, 
contuned  in  an  Act  passed  in  the 
Ninth  Year  of  the  Reign  of  His  late 
Majesty  King  George  the  Fourth, 
intituled  '*  An  Act  for  ooosolidating 
"  and  amending  the  Laws  in  Ire- 
''land  relative  to  Laroenj  and 
« other  Offisnces  connected  there- 
«  with." 

An  Act  for  abolishing  Capital  Punish- 
ments in  Cases  of  Letter  Stealing 
and  Sacrilege. 


An  Act  to  amend  the  Act  of  the 
last  Session  for  abolishing  Capital 


Extent  of  Repeat 


Section  Twa 


The  whole. 


So  much  aa  raUtea  to 
the  Punishment  of 
any  PenoD  who 
shall  break  and  en- 
t«r  any  Church  or 
Chapel,  and  steal 
therein  any  Chattel, 
or  having  ttden  any 
Chattel  in  any 
Church  or  Chapel 
shall  break  oat  of 
the  aauM,  and  to 
Principals  in  the 
Second  Degree  mad 
Aocesaorifli  in  ancli 
Offeooet. 

So  much  aa  altm  and 
amends  that  PiHt  of 


Schedule. 
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References  to 

Act 


Title  of  Act. 


6  &  7  W.  4, 
c.  30. 


6  &  7  W.  4, 
c.  86. 

7  W.  4,  &  1 
Vict.  c.  77. 


7  W.  4,  &  1 

Vic.  c  84. 


Extent  of  Repeal. 


pDnishments  in  Cases    of  Letter 
Stealing  and  Sacrilege. 


An  Act  to  repeal  so  much  of  Two 
Acts  of  the  Ninth  and  Tenth  Years 
of  King  George  the  Fourth  as  di- 
rects the  Period  of  the  Execution 
and  the  Prison  Discipline  of  Per- 
sons conyicted  of  the  Crime  of 
Morder. 

An  Act  for  registering  Births,  Deaths, 
and  Marriages  in  England. 

An  Act  to  assimilate  the  Practice  of 
the  Central  Criminal  Conrt  to  other 
Courts  of  Criminal  Judicature 
within  the  Kingdom  of  England 
and  Wales  with  respect  to  Ofiend- 
ers  liable  to  the  Punishment  of 
Death. 

An  Act  to  abolish  the  Punishment  of 
Death  in  Cases  of  Forgeiy, 


the  5  &  6  W.  4,  c. 
81,  which  ia  here- 
by repealed. 

The  whole. 


Section  Forty-three, 


So  much  of  Section 
Three  as  empowers 
the  Court  to  direct 
Sentence  of  Death 
to  be  recorded  in 
Cases  of  Murder. 


So  much  of  Sections 
One  and  Three  as 
relates  to  the  forg- 
ing,  altering,  offer- 
ing, uttering,  dis- 
posing of,  or  puttmg 
off  any  Will,  Testa- 
ment.  Codicil,  or 
Testamentary  Wri- 
ting, or  any  Power 
of  Attorney,  or  other 
Authority  therein 
mentioned,  and  to 
Principals  in  the 
Second  Degree  and 
Accessaries  before 
the  Fact  in  such 
Offences,  and  so 
much  of  Sections 
Two  and  Three  as 
relates  to  the  Pa- 
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Referencet  to 
Act. 


7  W.  4,  &  1 
Vict  c  85. 

7  W.  4,  &  1 

Vict,  c  86. 


7  W.  4,  &  1 

Vict.  c.  87. 


7  W.  4,  &  1 

Vict.  c.  89. 


7  W.  4,  &  1 
Vict.  c.  90. 


2  &  3  Vict.  c. 
58. 


3  &  4  Vict  c. 
97. 

4  &  5  Vict  c. 
56. 


Title  of  Act. 


I 


An  Act  to  Amend  the  Laws  rektiog 
to  Ofiences  against  the  Penon. 

An  Act  to  amend  the  Laws  relating 
to  Burglary  and  stealing  in  aOwell- 
ing  House. 

An  Act  to  amend  the  Laws  relating 
to  Robbeiy  and  stealing  from  the 
Person. 

An  Act  to  amend  the  Laws  relating 
to  burning  or  destroying  Buildings 
and  Ships. 

An  Act  to  amend  the  Law  relative  to 
Offences  punishable  by  Transporta- 
tion for  Life. 

An  Act  to  make  further  ProTision  for 
the  Administration  of  Justice,  and 
for  improving  the  Practice  and 
Proceedings  in  the  Courts  of  the 
Stannaries  of  Cornwall,  and  for  the 
Prevention  of  Frauds  by  Workmen 
employed  in  the  Mines  within  the 
County  of  Cornwall. 

An  Act  for  regulating  Railways. 


An  Act  for  taking  away  the  Punish- 
ment of  Death  in  certain  Cases,  and 
substituting  other  Punishments  in 
lieu  thereofl 


Extent  of  RepeaL 


nishment  of  any 
Offence  created  by 
or  formerly  pnoish- 
able  under  any  £n« 
actment  in  thb 
Schedule  before 
mentioned  and  here- 
by repealed. 

The  whole. 


The  whole. 


The  whole. 


The  whole. 


The     whole,     except 
Section  Five. 


Section  Ten. 


Section  Fifteen. 


Sections  Two  and 
Three,  and  so  mnch 
of  Section  One  aa 
relateetoEmbeasIe- 


Schedule, 
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Reference*  to 
Act 


5  &  6  Vict  c, 
28.  (I.) 


5  &  6  Vict  c 
39. 


5  &  6  Vict 
c  66. 


5  &   6  Vict 
c.  106.  (I.) 

6  &  7  Vict 
c  10. 


Title  of  Act. 


An  Act  to  assimilftte  the  Law  in  Ire- 
land as  to  the  Punishment  of  Death 
to  the  Law  in  England ;  to  abolish 
the  Pnnishment  of  Death  in  certain 
Cases  in  Ireland,  and  to  substitute 
other  Punishments  in  lien  thereof. 


Extent  of  Repeal. 


An  Act  to  amend  the  Law  relating  to 
Advances  boni  fide  made  to  Agents 
intrusted  with  Goods. 

An  Act  for  further  regulating  the 
Preparation  and  Issue  of  Exchequer 
Bills. 

An  Act  to  regulate  the  Irish  Fisheries. 


An  Act  for  removing  Doubts  as  to  the 
Punishment  which  may  be  awarded 
under  the  Provisions  of  an  Act  of 
the  Fourth  and  Fifth  Years  of  Her 
present  Majesty,  "  for  taking  away 
*'  the  Punishment  of  Death  in  oer- 


ments  by  Officers 
or  Servants  of  the 
Bank  of  England. 

Sections  Four,  Thir- 
teen,  Fourteen,  and 
Fifteen,  and  so  much 
of  Section  Seven  as 
alters  the  Punish- 
ment contained  in 
any  Enactment 
hereby  repealed,  and 
so  much  of  Section 
Eighteen  as  relates 
to  Principals  in  the 
Second  Degree  and 
Acc^sories  before 
the  Fact  to  any  Of- 
fence mentioned  in 
the  said  Sections 
Four,  Thirteen, 
Fourteen,  and  Fif- 
teen; or  in  the  said 
Part  of  the  said 
Section  Eighteen 
hereby  repealed. 

Section  Six. 


Sections     Nine    and 
Ten. 


Sections  Eleven  and 
Twelve. 

The  whole. 
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Repeal  of  Old  Statutes. 


References  Co 

Act. 


V 

I 
r 


7  &  8  Vict 
c  62. 

7  &  8  Vict 
c  81.  (I.) 

8  &  9  Vict 
c.  44. 


8  &  9  Vict 
c47. 

8  &  9  Vict 
c  108.  (I.) 


9  &  10  Vict 
c.25. 


10  &  11  Vict 
c  66. 


11  &  12  Vict 
c.46. 


12  &  IS  Vict 
c  11. 


12  &  13  Vict 
c.76. 


Tide  of  Act 


tain  Caaes "  for  oerUin  Offences 
therein  specified. 

An  Act  to  amend  the  Law  as  to  bom- 
ing  Farm  Boildings. 

An  Act  for  Marriages  in  Ireland,  and 
for  registering  snch  Marriages. 

An  Act  for  the  better  Protection  of 
Works  of  Art  and  Scientific  and 
Literary  Prodnctioos. 

An  Act  for  the  farther  Prerention  of 
the  Offence  of  Dog  Stealing. 

An  Act  for  the  farther  Amendment 
of  an  Act  of  the  Sixth  Year  of  Her 
present  Majesty  for  regulating  the 
Irish  Fisheries. 

An  Act  for  preventing  malidoos  In- 
juries to  Persons  and  Property  by 
Fire  or  by  explosiye  or  destmctiTe 
Substances. 

An  Act  for  extending  the  Proririons 
of  the  Law  respecting  threatening 
Letters,  and  accusing  Parties  with 
a  Tiew  to  extort  Money. 

An  Act  for  the  BemoTsl  of  Defects  in 
the  AdminiBtration  of  Criminal 
Justice. 

An  Act  to  amend  the  Laws  of  Eng- 
land and  Ireland  relatiTe  to  Larceny 
and  other  Offences  connected  there- 
with. 

An  Act  to  protect  Women  firom  frau- 
dulent Practices  for  procuring  their 
Defilement 


Extent  of  Reperi. 


The  whole. 


Section  Seventy-five: 


TheiriiQle. 


The  whole. 


Section  Eight 


ThewhdlA. 


The  whole. 


Seetioos    One, 
and  Three. 


The  whole. 


Two^ 


The  whole. 
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References  to 
Act. 


13  &  14  Viot 
c  72.  (I.) 

13  &  14  Vict, 
c.  88.  (L) 


14  &  15  Vict, 
c  11. 


Title  of  Act 


U&lSATlct. 
c.  19. 


14  &  15  Vict 
c.  92.  (I.) 


14  &  15  Vict 
c  100. 


Extent  of  Repeal. 


An  Act  to  ameod  tbe  Laws  for  the 
Registration  of  Assarances  of  Lands 
in  Ireland. 

An  Act  to  amend  tbe  Law  relating  to 
Engines  used  in  the  RiTers  and  on 
the  Sea  coasts  of  Lreland  for  the 
taking  of  Fish. 

An  Act  for  the  better  Protection  of 
Persons  under  the  Care  and  Control 
of  others  as  Apprentices  or  Ser- 
Tants :  and  to  enable  the  Gnardiaos 
and  Overseers  of  the  Poor  to  inuti- 
tute  and  conduct  Proeecntions  in 
certain  cases. 

An  Act  for  the  better  Prevention  of 
Offences. 


An  Act  to  consolidate  and  amend  the 
Acts  relating  to  certain  Offences 
and  other  matters,  as  to  which  Jus- 
tices of  the  Peace  exercise  summarj 
Jurisdiction  in  Ireland. 

An  Act  for  further  improving  the 
Administration  of  Criminal  Justice. 


Section  Sixty-two. 


Section  Forty-two. 


Sections    One,    Two, 
Six,  and  Seven. 


Sections  One,  Two, 
Three,  Four,  Six, 
Seven,  Eight,  and 
Nine. 

Sections  Two,  Three, 
Four  and  Five. 


Sections  Four,  Six, 
Eight,  Eleven, 
Thirteen,  Fourteen, 
Fifteen,  Sixteen, 
Seventeen,  and  so 
much  of  Section 
Five  as  relates  to 
forging  or  uttering 
any  Instrument, 
and  so  much  of 
Section  Twenty- 
nine  as  relates  to 
any  indecent  As- 
sault, or  any  As- 
sault occasioning 
actual  bodily  Harm, 
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Repeal  of  Old  Statutes, 


References  to 
Act. 


16  &  17  Vict, 
c.  23. 


16  &  17  Vict 
c.  30. 


16  &  17  Vict 
c.  99. 


16  &  17  Vict 
c.  102. 


16  &  17  Vict 
c.  113. 


Title  of  Act. 


An  Act  for  redeeming  or  commuting 
the  Annuity  payable  to  the  Sonth 
Sea  Company,  and  certain  Annuities 
of  Three  Pounds  per  Centnm  per 
Annum,  and  for  creating  neir  An- 
nuities of  Three  Pounds  Ten  Shil- 
lings per  Centum  per  Annum,  and 
Two  Pounds  Ten  Shillings  per 
Centum  per  Annum,  and  issuing 
Exchequer  Bonds. 

An  Act  for  the  bstter  Prerention  and 
Punishment  of  aggravated  Assaults 
upon  Women  and  Children,  and  for 
prereuting  Delay  and  Expense  in 
the  Administration  of  certain  Parts 
of  the  Criminal  Law. 

An  Act  to  substitute  in  certain  Cases 
other  Punishment  in  lieu  of  Trans- 
portation. 

An  Act  to  prevent  the  defacing  of  the 
current  Coin  of  the  Realm. 


An  Act  to  amend  the  Procedure  in 
the  Superior  Courts  of  Common 
Law  in  Ireland. 


or  any  attempi  to 
have  canial  Know- 
ledge oC  a  Girl 
under  Twelve  Tean 
of  age. 

Section  Forty-ODe. 


Section  One. 


Section  Twelve. 


The  whole,  as  to  the 
whole  United  King- 
d(»n. 

So  much  of  Scetion 
Seventy-one  aa  re- 
lates to  any  Acttoo, 
which  shall  be 
commenced  against 
any  Person  for  any- 
thing done  in  por- 
snance  of  any  of  the 
Acts  of  this  SesaioQ 
for  etmsolidating 
and  Amending  the 
Statute     Law     of 


Schedule. 
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Referencei  to 
Act. 


16  &  17  Vict, 
c.  132. 


17  &  18  Met. 
c.  33. 


20  &  21  Vict 
c  54. 


21  &  22  Vict. 
c3. 


21  &  22  Vict 
c.  47. 

21  &  22  Vict 
c79. 

21  &  22  Vict 
c  106. 

22^ctc  11. 


Title  of  Act. 


An  Act  to  extend  the  Provisions  of  an 
Act  of  the  present  Session  for  re- 
deeming or  commuting  the  Annuity 
payable  to  the  Sonth  Sea  Company 
and  certain  Annuities  of  Three 
Pounds  per  Centum  per  Annum, 
and  to  provide  for  Payments  to  be 
made  under  the  said  Act 

An  Act  to  place  Public  Statues  within 
the  Metropolitan  Police  District 
under  the  Control  of  the  Commis- 
sioners of  Her  Majesty's  Works  and 
Public  Buildings. 

An  Act  to  make  better  Proyision 
for  the  Punishment  of  Frauds  com- 
mitted by  Trustees,  Bankers,  and 
other  Persons  intrusted  with  Pro- 
perty. 

An  Act  for  enabling  the  East  India 
Company  to  raise  Money  in  Uie 
United  Kingdom  for  the  service  of 
the  Government  of  India. 

An  Act  to  amend  the  Law  of  false 
Pretences. 

An  Act  to  amend  the  Law  relating  to 
Cheques  or  Drafts  on  Bankers. 

An  Act  for  the  better  Government  of 
India. 

An  Act  to  enable  the  Secretaiy  of 
State  in  Council  of  India  to  raise 
Money  in  the  United  Kingdom  for 
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Extent  of  Repeal. 


England  and  Ire- 
land relating  to  Lar- 
ceny, Malicious  In- 
juria, and  Coin. 


Sections      Ten 
Eleven. 


and 


Section  Sis. 


The  whole. 


Section  Ten. 


The  whole. 


Section  Three. 


Section  Fifty. 


SecUon  Ten. 
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Repeal  of  Old  Staiuiei. 


References  to 
Act. 

TitieofAct 

Ezteot  of  RepeeL 

22  &  23  Vict 
c.32. 

•22  &  23  Vict 
c.  39. 

23  &  24  Vict 
c  8. 

23  &  24  Vict 
c.29. 

23  &  24  Vict 
cl30. 

the  Sonrioe  of  the  Government  of 
Indiik 

An  Act  to  Amend  the  Law  concerning 
the  Police  in  Conntiee  and  Borooghs 
in  England  and  Wales. 

An  Act  to  enable  the  Secretary  of 
State  in  Council  of  India  to  raiee 
Money  in  the  United  Kingdom  for 
the  Service  of  the  Goremment  of 
India. 

An  Act  to  amend  the  Law  relating  to 
the  unlawful  adminiatering  of  poLion. 

An  Act  to  amend  an  Act  relative  to 
malidooB  Injuries  to  Property. 

An  Act  to  enable  the  Secretary  of 
State  in  Council  of  India  to  raise 
Money  in  the  United  Kingdom  for 
the  Service  of  the  Government  of 
India. 

Section  Twenty-fire. 
Section  Thirteen. 

The  whole. 
The  whole. 
SectaoQ  Thirteen. 

INDEX. 


Abandokino  a  child,  death  bj,  homicide,  11 ;  life  endangered  or  health  injured 

by,  panisbment,  78. 
Abdoction  of  a  wonum  against  her  will  or  the  will  of  her  father,  108;  forcible 

abduction  of  any  woman  with  intent  to  marry  her,  110;  taking  a  girl  out  of 

poesession  of  her  father,  &c.  against  his  will,  110. 
Abettors  in  larceny  punishable  on  summary  conviction,  punishment  of,  324 ;  the 

like  of  abettors  in  malicious  injuries,  416. 
Abettors  in  misdemeanors,  how  punishable,  535. 
Abortion,  administering  drugs  or  using  instruments  to  procure,  114;  supplying 

or  procuring  drugs  for  the  purpose^  117;  killing  the  child  thereby,  when 

homicide,  7,  9,  44. 
Aooessories  to  fidonies,  genendly,  529  ;  accessories  before  the  fact,  530;  who, 

531;  how  indicted,  532;  accessories  after  the  fact,  533;  how  punished, 

533;  trial  of  accessories,  534;  prosecution  of  accessory  after  prisoner 

attainted,  534;  sereral  may  be  included  m  the  same  indictment,  534. 
Accessories  in  o£fences  relating  to  the  o<un,  524;  accessocy  before  the  fiu^t,  524; 

accessory  after  the  fact,  524. 
Accessories  in  forgery,  491 ;  accessory  before  the  fiust,  491 :  accessory  after  the 

fact,  491. 
Accessories  in  larceny,  &c,  324;  accessory  before  the  fiict,  324;  accessory  after 

the  fact,  324. 
Accessories  in  malicious  injuries,  441 ;  accessory  before  the  fact,  441 ;  accessory 

after  the  fact,  441. 
Accessories  in  offences  against  the  person,  125;  accessory  before  the  fact,  125; 

accessory  after  the  fact,  125;  accessory  before  the  fact  to  murder,  129; 

accessory  after  the  fact  in  murder,  130. 
Accident,  homicide  by,  when  excusable,  39. 
Accountable  receipt,  forgery  of,  467, 471. 
Accountant-Genenl,  forging  his  name,  479. 
Accusing  or  threatening  to  accuse  of  crime,  with  a  view  to  extort,  232,  233; 

the  like,  by  letter,  229. 
Acknowledging  a  recognisance,  cognovit,  &&,  in  the  name  of  another,  480. 
Actions,  venue,  &c.  in,  against  persons  for  anything  done  under  the  Larceny 

Act,  333;  or  the  Midicious  Injuries  Act,  421;  or  the  Act  as  to  offences 

relating  to  the  coin,  522. 
Administering  drugs  to  procure  abortion,  114, 115. 
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AdministeriDg  poisoD,  51,  52;  attempt  to  administer  it,  57,  58. 
AdministeriDg  poison,  so  u  to  endanger  life,  75 ;  or  with  inteot  to  injure,  75. 
Administration,  forged  letters  of,  demanding  property  under,  483,  490. 
Admiralty,  offences  within  the  jarisdiction  of,  against  the  pereoa,  how  triable, 

130,  131;  the  Uke  of  offenoee  under  the  Laroenj  Act,  335;  the  like  of 

liffences  under  the  Malicious  Injuries'  Act,  422;  the  like  as  to  forgeries, 

492;  the  like  aa  to  ofiences  against  the  coin,  524;  the  like  aa  to  aoees- 

sories,  535. 
Adultery,  husband  killing  the  man  in  the  act  of,  manslaughter,  27. 
Affidavit,  larceny  of,  203;  forging,  475,  478. 

Affray,  what  offence,  if  person  interfering  to  prevent  it,  kill  or  be  killed  46,  126. 
Agent  embezzling  money  or  securities,  &c.  of  his  principal,  293 ;  or  valuable 

security  entrusted  to  him  for  a  special  purpose,  294 ;  or  selling  property 

intrusted  to  him,  295. 
Aggravated  assault  upon  women  or  boys,  93. 
Agricultural  machines,  destroying  or  damaging,  366. 
Aiding  peace  officers,  the  party  is  intitled  to  the  same  protection  as  the  officer, 

12. 13. 
Aiding  in  a  private  quarrel,  and  killing  or  being  killed,  what  offence,  31. 
Airway  of  a  mine,  obstructing,  &c.,  379,  380. 
Alien,  bigamy  by,  114. 
Alien,  enemy,  killing,  what  offisnce,  10. 

Alpaca,  goods  of,  staling,  264;  damaging  them  in  process  of  msoufacture,  362. 
Alteration  of  an  instrument,  when  forgery,  439,  472. 
Amendment  of  indictment  for  larceny,  175. 
Angling,  when  not  punishable  as  laroeny,  192  ;  the  tackle  may  be  sttaed, 

193,  194. 
Animals,  when  the  subject  of  larceny,  155,  178. 
Appeal,  in  summary  convictions  under  the  Laroeny  Act,  33 ;  under  the  Mahcioai 

Injuries*  Act,  418. 
Apprehension  of  offenders  for  offences  agunst  the  person,  69, 124;  aasanlt  to 

prevent,  88,  90. 
Apprehension  of  offenders  against  the  Laioeny  Act,  327;  against  the  Ualicioiis 

Injuries  Act,  414,  415;  against  the  Act  for  oflfenoes  relating  to  the 

coin,  522. 
Apprehension,  resisting,  wounding  in,  67,  72. 
Apprehenaioo  of  peis<»is  loitering  at  night,  suspected  of  folooy,  327. 
Apprentices,  not  providing  them  with  food,  76  ;  doing  bodily  harm  to  tfaem, 

76,  77. 
Aqueduct,  damaging,  386,  391. 

Armed,  with  intent  to  broak  and  enter  a  house  by  night,  258. 
Arms,  loaded,  what,  73. 
Arrest,  killing  on,  what  oSenoe,  45,  26. 
Arrest  of  clergyman,  gtung  to  perform  divine  service,  86. 
Art,  works  of,  destroying  or  damaging,  396. 
Artifice,  obtaining  goods  by,  when  laroeny,  145. 
Asportavit  in  krceny,  what,  153,  219,  221. 
Assault  and  battery,  92,  95  ;  if  comphunt  dismisMd,  otrtificate,  93  ;  m  bar  to 

other  prosecutions,  94. 
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Assault,  what,  95. 

Aseaalt,  aggravated,  on  females  and  bojs,  93. 

Assault,  in  what  cases  prosecuted  hy  indictment,  94. 

Assault,  costs  in  prosecutions  for,  13S. 

Assault,  occasioning  bodilj  harm,  97. 

Assaulting  apprentices  or  servants,  77. 

Assaulting  clergymen  going  to  perform  divine  service,  86. 

Assault,  arising  from  combination,  92. 

Assault,  to  resist  apprehension,  88,  90. 

Assault  with  intent  to  commit  a  felony,  88. 

Assault  to  prevent  the  sale  or  free  passage  of  gnun,  91. 

Assault  to  prevent  seamen  or  keelmen  from  working,  91. 

Assaulting  an  o£Soer,  &c.,  on  account  of  his  preserving  wreck,  86. 

Assault  of  peace  officers,  88,  89. 

Assault  with  intent  to  commit  a  rape,  102. 

Assault^  indecent,  106,  122. 

Assault  with  intent  to  rob,  221,  222,  223;  by  a  person  armed,  or  by  two  or 

more,  224. 
Assault  with  intent  to  commit  an  mmatural  ofltoce,  122. 
Attempt  to  do  bodily  harm,  65. 

Attempt  to  choke  or  suffocate,  in  order  to  commit  another  offence,  74. 
Attempt  to  drown,  suffocate,  or  strangle,  57,  62,  63. 
Attempt  to  set  fire  to  buildings,  354. 
Attempt  to  set  fire  to  crops  or  stacks,  37 L 
Attempt  to  set  fire  to  mines,  379. 
Attempt  to  set  fire  to  a  ship,  404. 
Attempt  to  murder,  51,  63. 
Attempt  to  administer  poison,  57,  58. 
Attempt  to  commit  a  rape,  102. 

Attempt  to  have  carnal  knowledge  of  a  girl  under  twelve  years  of  age,  106. 
Attempt  to  shoot,  57,  60,  61,  66. 
Attempt  to  injure  telegraphs,  395. 
Attempt  to  commit  an  unnatural  offence,  122. 
Attestation  of  a  power  of  attorney,  forging,  451. 
Attorney  embezzling  money  or  securities  intrusted  to  him,  293,  294  ;  or  selling 

property  intrusted  to  him,  295. 

B. 

Bailee,  larclny  by,  144, 160,  larceny  from,  166. 

Bank  notes,  forging,  444,  445,  456;  purchasing,  receiving,  or  having  them, 

457;  having  mould  for  maldng  paper  for  bank  notes,  457;  or  plates,  459 ; 

note  how  described  in  indictment,  197;  search  for  notes,  paper,  &c.  488. 
Bank  of  England  or  Ireland,  embezzlement  by  ofiker  of,  292;  offiioers  making 

out  false  dividend  warrants,  452;  forging  the  name  of  the  cashier,  &c.  to 

a  certificate,  &c,  479. 
Bankers  embezzling  money  or  securities  intrusted  to  them,  293;  or  selling  it, 

295. 
Banks  of  the  sea,  destroying  or  damaging,  384,  385;  drawing  up  the  piles 

securing  them,  386. 
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Baptum,  forging  register  of,  481. 

Barge,  stealing  from,  265. 

Barking  trees,  374. 

Bam,  setting  fire  to,  347;  letters  threatening  to  do  so,  409;  beginning  to  de* 

molisb,  or  d:imaging  bj  rioters,  357,  360. 
Battery,  92;  what,  96  ;  in  what  cases  prosecution  by  indictment,  94.  j 

Beast  ordinarily  kept  in  oonfineinent,  stealing,  190;  persons  fonnd  in  poneniaa  \ 

of  it,  191. 
Beast,  killing  or  maiming,  400. 
Beating  deer  keepers,  188. 

Beginning  to  demolish  bnildings,  &c.  by  rioters,  357,  359. 
Bestiality,  120,  121;  how  proved,  123;  attempt  to  commit  it,  122;   letter 

threatening  to  accnse  of  it,  230. 
Bet,  pretended,  money  obtained  by,  when  larceny,  151. 
Bigamy,  114. 

Bill  of  exchange,  forgery  of.  465,  484,  485;  larceny  of,  151,  197, 198. 
Birds,  ordinarily  kept  confined,  stealing,  190;  persons  found  in  posseutoo  of 

them,  191. 
Birds,  malicionsly  wounding  or  maiming,  400. 
Birth,  concealing,  117. 
Births,  register  of,  forging,  481. 
Boat,  stealing  from,  265. 
Bodily  harm,  doing,  51, 55,  66,  68,  73,  75;  attempt  to  do  it,  65,  79;  amoila 

occasioning  it,  97. 
Bond,  forging,  464. 
Boy  under  fourteen  cannot  be  convicted  of  a  rape,  99;  or  of  carnally  knowing  a 

girl  under  ten,  104;  or  of  an  unnatural  o£fenoe,  121. 
Brass  attached  to  buildings,  stealing,  204. 
Breaking  open  doors  by  ofiicers  to  make  an  arrest,  killing  them,  19. 
Breaking  prison,  prisoner  killed,  what  offence,  46. 
Breaking  and  entering  church  or  chapel,  and  stealing,  235,  236,  237. 
Breaking  out  of  a  church,  &c.,  235,  237. 
Breaking  and  entering  a  house  in  the  night  with  intent,  &o.,  239,  241,  242; 

being  armed,  or  having  implements  of  house  breaking  at  night,  with  intent 

to  break  and  enter,  258. 
Breaking  out  of  a  house  in  the  night,  after  committing  a  felony,  237,  238. 
Breaking  and  entering  a  building  within  the  curtilage,  and  stealing,  253;  break- 
ing out,  253. 
Breaking  into  a  house,  shop,  warehouse,  and  stealing,  256. 
Breaking  Into  hotise,  church,  &c.  with  intent,  &C.,  258. 
Breaking  or  destroying  warps  of  silk,  cotton,  &c.,  364. 
Breaking  machinal,  fixed  or  moveable,  365. 
Breaking  fences,  stile,  wall,  or  gate,  877. 
Breaking  down  sea  banks,  or  river  or  canal  banks,  ftc,  384,  385. 
Breaking  the  dam  of  a  fish  pond,  388,  389;  or  of  a  mill  pond,  389,  39a 
Breaking  wire,  &c.  of  a  telegraph,  394. 
Bridge,  destroying  or  damaging,  391. 
Broker  embezzling  money  or  securities,  &&  intmsted  to  him,  294;  adOtng 

them,  295. 
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Buggery,  120;  tbmteoing  to  aeciue  of,  230. 

BoiJdiiig,  damaging  or  deetroyiog,  with  grmpowder,  &&,  56,  81 ;  attempting  to 

do  80,  356. 
Bnilding  within  the  cnrtikge,  when  deemed  part  of  the  dwelling  hooee,  252 ; 

branking  each  building  and  stealing,  253,  254. 
Bnilding  belonging  to  a  countj  or  union,  &&,  or  other  building,  letting  fire  to, 

353;  attempting  to  set  fire  to  any  bnilding,  35i. 
Building,  injuring  by  rioters,  360;  by  tenants,  361. 
Buildings,  letters  tlueatening  to  bum  or  destroy,  409. 
Bull,  stealing,  178. 
Buoy,  ir^uring  or  concealing,  408. 
Burgkry,  239,  241 ;  burglary  in  breaking  out,  237. 
Burial  of  a  person  convicted  of  murder,  6. 
Burial  ground,  lead,  iron,  brass,  &c.  in,  stealing,  204. 
Buying  counterfeit  coin,  501. 

C. 
Calf,  stealing,  178. 

Canal,  stealing  from  a  wharf,  &c.  adjoining,  265. 
Canal,  destroying  or  damaging  the  banks  of,  384 ;  removing  piles  securing  the 

same,  386. 
Canal,  setting  fire  to  a  warehouse,  &o.  on,  352. 
Cancelling  written  instruments,  196;  or  deeds  relating  to  real  property,  199; 

or  wUls,  201 ;  or  records,  &c,  203. 
Carding  machines,  destroying  or  damaging,  362. 
Carelessness,  homicide  from,  manslaughter,  43. 
Canial  knowledge,  how  proved,  123. 

Carnally  knowing  a  girl  under  ten,  104;  or  between  ten  and  twelve,  105;  at- 
tempt to  commit  these  offences,  106. 
Carriage  on  railway,  throwing  wood  or  stone,  &c,  on,  84;  obstructing,  394. 
Carrying  away,  in  larceny,  what,  153;  how  proved,  174,  219,  221. 
Cashier  of  Bank  of  England  or  Ireland,  forging  his  name  to  certificate,  &c,  479. 
Casting  away  a  ship,  57,  401;  to  prejudice  the  owner  or  underwriters,  402 ; 

attempt  to  do  so,  404. 
Cattle,  killing  or  maiming,  398 ;  letter  threatening  to  do  so,  409. 
Certificate  of  dismissal,  on  a  complaint  for  an  assault,  94. 
CertioFsri  taken  away,  as  to  offences  against  the  person,  132 ;  in  larceny,  332 ; 

malicious  injuries,  420;  in  offences  relating  to  the  coin,  522. 
Certificate  of  indictment,  evidence  in  prosecution  for  a  second  offence,  335. 
Certificate  of  marriage,  forging,  480. 
Chance  medley,  homicide  by,  39. 

Chapel  or  church,  goods  stolen  from,  whose  property  alleged  to  be,  170. 
Chapel  or  church,  breaking  and  entering,  and  stealing,  235;  or  with  intent  to 

steal,  258. 
Chapel  or  church,  setting  fire  to,  344. 
Chapel  or  church,  beginning  to  be  demolished  by  rioters,  357;  or  injured  by 

rioters,  360. 
Chapel  or  church,  works  of  art  in,  destroying  or  damaging,  396. 
Chastising,  killing  in,  when  manslaughter,  25. 
Cheque,  stealing,  156, 197;  forging,  468;  obliterating  the  crossing  on,  474. 

BB  5 


562  Index, 

Child,  killing,  bj  giving  it  spirits,  homicide,  7 ;  child  in  the  womb,  when  not 

the  sabject  of  homicide,  9;  death  from  abandonment,  homicide,  11. 
Child,  abandoning  or  exposing,  78 ;  aggravated  assault  upon,  93. 
Child  stealing,  111. 

Chloroform,  using,  to  commit  an  offence,  74. 

Choke;  suffocate,  &c.,  attempt  to,  in  order  to  commit  another  offence,  74. 
Church.     See  "  Chapel." 
Churchwardens  may  be  alleged  to  be  the  owners  of  the  property  in  the  clmicb, 

236. 
Circumstantial  evidence  in  larceny,  174. 
Civil  suits,  protection  of  officers  in,  14. 
Clergymen,  assanltini?.  in  going  to  perform  divine  service,  86. 
Clerks,  larceny  by,  271 ;  emb^lement  by,  275. 

Clerk  of  Bank  of  England  or  Ireland,  making  out  false  dividend  warrants,  452. 
Clerk  of  Court,  making  false  copies  of  records,  &C.,  475. 
Clippings  or  filings  of  gold  or  silver,  having,  501. 
Coachhouse,  setting  fire  to,  347;  beginning  to  demolish  by  rioters,  357;  iajor- 

ing  by  rioters,  360. 
Coal,  stealing  from  mines,  212. 
Coal,  stack  of,  setting  fire  to,  369. 
Coal  mines,  malicious  injury  to,  378. 
Codicil,  concealing,  obliterating,  &c.,  201 ;  forging,  465. 
Cognovit,,  forging,  475;  acknowledging  it  in  the  name  of  another,  480. 
Coin,  offences  rehtting  to,  495 :  interpretation  of  terms:  gold  and  silver  coin,  497 ; 

copper  coin,  497;  counterfeit  coin,  497;  current  coin,  497;  possession,  497. 
Coin,  gold  or  silver,  counterfeiting  it,  499;  impairing  it,  500;  having  filiQgs  or 

clippings  from  it,  501. 
Coin,  counterfeit,  buying  or  selling,  501;  importing  it,  502;  exporting  it,  502; 

uttering  it,  503,  504,  505 ;  having  three  pieces,  with  intent  to  utter,  507  \ 

second  offence  of  uttering,  508;  seizure  of  it,  519;  how  proved  oonnter- 

feit,  521. 
Coin,  foreign,  uttering  it  as  the  current  coin,  510;  counterfBiting  it,  513,  515; 

bringing  such  counterfeit  coin  into  the  kingdom,  513;  uttering  it,  514; 

having  more  than  five  pieces  of  it,  515. 
Coin,  copper,  counterfeiting  it,  511 ;  uttering  it,  511. 
Coin,  de&cing,  512,  uttering  it  so  defaced,  512. 
Coining  tools,  making,  mending,  or  having,  616;  conveying  them  out  of  the 

mint,  517;  discovery  and  seizure  of  them»  519. 
Coin,  suspected,  may  be  cnt,  518. 
Colouring  coin,  to  give  it  the  appearance  of  gold  or  silver,  499;  ooloaring 

genuine  com,  500. 
Combat,  sudden,  killing  in  the  course  of,  manslaughter,  28. 
Combination,  assault  arising  from,  92. 
Common  assault  or  battery,  92;  what,  95;  if  comphunt,  certificate,  98;  CKtifi- 

cate  of  conviction  a  bar  to  any  other  prosecution,  94;  in  what  caaea  proa»> 

cntion  by  indictment,  94,  95. 
Commencement  of  the  Act  as  to  offences  against  the  person,  135;  of  the  Lar. 

ceny  Act,  339;  of  the  Malicious  Injuries  Act,  424;  of  the  Foigeiy  Act» 

494;  of  the  Act  relating  to  the  coin,  528;  of  the  Aoeeasoriea'  Act,  536. 
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Campooj,  public,  directora  of,  frandaleDtly  appropriating  jtroperty,  300;  or 

keeping  frandnlent  aoconnts,  300;  or  wilfollj  destroying  books,  &c,  300  ; 

or  publishing  fraudulent  statements,  301. 
Concealing  birth,  117. 

Concealing  deeds,  &c.  relating  to  real  property,  199. 
Concealing  wills,  201. 

Confession  of  principal  not  evidence  against  receiver,  315. 
Confinement,  solitaiy,  for  offences  against  the  person,  131;  for  larceny,  337; 

for  malicious  injuries,  423 ;  for  forgery,  493 ;  for  offences  relating  to  the 

coin,  527. 
Conservatory,  stealing  fruit,  &e.  from,  210. 
Conspiracy  or  solicitation  to  murder,  23. 
Constable,  assault  upon,  in  the  execution,  88,  89. 
Constable  killed  in  endeavouring  to  part  those  who  are  fighting,  murder,  12,  15; 

or  in  apprehending  an  offender,  19. 
Constable  in  the  police,  larceny  by,  287 ;  embezzlement  by,  288. 
Constructive  breaking,  in  burglary,  242. 
Constructive  taking,  in  larceny,  145;  in  robbery,  217,  218. 
Contract,  executory,  not  the  subject  of  larceny,  199. 
Conveying  coining  tools  out  of  the  mint,  517. 
Conviction,  summary,  for  assault,  92;  for  larceny,  328,  338,  a  bar  to  other 

proceedings,  330. 
Conviction  for  previous  ofiSsnces  relating  to  the  coin,  how  proved,  525. 
Conviction,  forging,  479. 
Copper  attached  to  land,  stealing,  204. 
Copper  coin,  counterfeiting,  511;  uttering,  511. 
Copper  coin,  foreign,  counterfeiting,  515. 
Copy,  false,  of  record,  &c.  officer  giving,  475,  476. 
Copy  of  register  of  births,  &c.  forging,  481;  concealing,  482. 
Corn,  crops  of,  setting  fire  to,  367;  stacks  of,  setting  fire  to,  369. 
Corporate  body,  goods  of,  how  described  in  larceny,  170;  ^ds  of,  a  valuable 

security  within  the  Larceny  Act,  196. 
Correction,  killing  in  giving,  what  offence,  41,  42. 
Corrosive  fluid,  throwing  on  a  person,  79,  80. 
Costs  on  indictment  for  assault,  wlien,  133. 
Costs  of  prosecution  for  offences  against  the  person,  135;  against  the  Larceny 

Act,  339;  against  the  Malicious  Injuries  Act,  424;  against  the  Forgery 

Act,  493;  and  the  Act  as  to  the  offences  relating  to  the  coin,  528. 
Costs  in  actions  against  persons,  for  any  tiling  done  under  these  Acts,  334. 
Cotton  goods,  in  process  of  manufacture,  stealing,  264;  malicious  injury  to, 

362,  363. 
County,  goods  belonging  to,  how  described  in  indictment  for  larceny,  170. 
Counts,  several,  in  larceny,  171. 
Counting  bouse,  breaking,  and  stealing,  256. 
Counterfeiting  gold  or  silver  coin,  499 ;  buying  or  selling  it,  501 ;  importing  it, 

502;  exporting  it,  502;  uttering  it,  503,  504,  508;  having  three  piecea 

or  more,  507. 
Counterfeit  copper  coin,  511,  515;  uttering  it,  511. 
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Counterfeit  foreign  cdOi  513,  515;  bringing  it  into  the  realm,  513;  uttering  it, 
514;  having  more  than  fire  pieces,  515. 

Coanterfeit  coin,  when  o£fienoeB  to  be  tried,  521;  evidence  521;  trial  in  Scot- 
land, 523. 

Conrsing  deer,  183,  185. 

Court  rolls,  forging,  477. 

Cow,  stealing,  178. 

Crops  of  com,  &c.  setting  fire  to,  367. 

Crossing  on  cheque,  obliterating,  474. 

Cartilage  of  a  dwelling  honae,  246;  what  part  of  it  deemed  pari  of  the  dwell- 
ing house,  in  burglary,  252;  breaking  into  a  building  within  it,  and  ataal- 
ing,  253,  254. 

Cutting  hop  binds,  371. 

Cutting  trees  in  pleasure  grounds,  372;  or  elsewhere,  374. 

Cultivated  root  or  pUnt,  destroying  or  dama^g,  376. 

D. 

Dam  of  a  fish  pond,  breaking  down,  388,  389;  or  of  a  mill  pond,  389, 39a 

Dam  of  a  river  or  canal,  drawing  up  the  piles  securing  it,  386. 

Damaging  a  buildmg  with  gunpowder,  56,  355. 

Damaging  trees  in  pleasure  grounds,  206 ;  or  elsewhere,  208. 

Damaging  church,  house,  &c.  by  rioters,  360. 

Damaging  hop  binds,  371;  trees,  372,  374;  fruit  in  a  garden,  375;  cultivated 
roots  or  plants,  376;  fences,  377;  steam  engines,  staiths,  &c  of  mines,  381 ; 
sea  banks,  or  banks  of  rivers,  canals,  &c,  384;  wwks  of  art  in  muaenma, 
churches,  &c.,  396;  ships,  otherwise  than  by  fire,  405;  in  other  cases,  410. 

Dead  animals,  larceny  of,  166. 

Dead  fence,  stealing,  209;  being  in  possession  of  it,  210. 

Death,  how  proved  on  indictment  for  homicide,  36;  and  the  cause  of  death,  37. 

Death,  by  correction,  41. 

Debentures,  stealing,  197;  forging,  474. 

Deed,  stealing,  196,  197;  forging,  464,484;  forging  any  document  relating 
to  the  registry  of  deeds,  478. 

Deer,  stealing,  in  uninclosed  land,  183;  in  indoeed  land,  185.  Suspected  per- 
sons having  venison,  186;  setting  enghies  for  taking  deer,  187;  deer 
keepers  may  seize  guns,  &c,  187. 

Defacing  the  coin,  512;  uttering  it  so  de&ced,  512. 

Defective  process,  killing  officer  acting  under,  manslaughter,  17. 

Defence  of  self,  homicide  in,  39,  46;  homicide  «e  tA  wa,  defmdendo^  48. 

Defilement  of  girls,  procuring,  103. 

Demanding  money  with  menaces,  217,  225,  227,  228. 

Demolishing  or  beginning  to  demolish  buildings  by  rioters,  357,  359. 

Deposit  in  a  bank,  document  evidencing  the  title  to,  stealing,  196. 

Destroying  or  danoaging  a  building  with  gunpowder,  56. 

Destroying  a  ship  or  vessel,  by  fire,  57. 

Destroying  documents  of  titie  to  land,  199;  wills,  201 ;  records,  &&,  203. 

Destroying  trees,  shrubs,  &c.  growing  in  pleasure  grounds,  206,  372,  or  else- 
where, 208,  374.  Destroying  fniit,  &c.  in  gardens,  375;  cultivated  nwU 
or  plants  in  gardens,  376;  fences,  walls,  stiles,  377 ;  locks,  sluices  on  rivers. 
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canals,  &c,  884,  385;  dams  of  fish  pcmds,  388,  389;  of  mill  ponds,  888, 

389, 390;  bridges,  turnpike  gates,  &&,  391, 392;  telegraphs,  394;  attempt 

to  injure  telegraphs,  395;  works  of  art  in  musenms,  chnrches,  &c.,  396. 
Destroying  a  dwelling  house  with  gunpowder,  855. 
Destroying  a  house,  &c.  by  tenant,  361. 
Destroying  goods  io  process  of  mannfustore,  362—365. 
Destroying  hop  binds,  371. 
Destroying  machinery,  365. 

Destroying  ships,  401,  402;  attempting  to  do  so.  404;  wrecks,  408« 
Destroying  buildings,  ships,  &c.,  letters  threatening  to  do  so,  409. 
Direct  evidence  of  larceny,  174. 
Directors  of  public  companies  fraudulently  appropriating  property,  300;  or 

keeping  fraudulent  accounts,  300;  or  wilfully  destroying  books,  300;  or 

publishing  fraudulent  statements,  300. 
Disable,  67,  72. 
Disfigure,  67,  72. 

Dismissal  of  information  for  assault,  94^ 
Distinction  between  larceny  and  false  pretences,  145. 
Diverting  points  on  rulways,  84. 
Dividend  warrants,  false,  by  clerks  of  the  bank,  452. 
Divorce  of  the  first  marriage,  evidence  of,  in  bigamy,  114. 
Dock,  stealing  from,  265,  267. 
Dock,  buildings  adjoining  to,  setting  fire  to,  352. 
Dock,  wharfii.  Sec  belonging  to,  destroying,  384;  drawing  up  piles  securing 

it,  386. 
Document  of  title  to  lands  or  goods,  what,  142;  stealmg,  199,  200. 
Dog,  stealing,  189 ;  possession  of  stolen  dogs,  189 ;  taking  money  to  restore  stolen 

dogs,  190  ;  wounding  dogs,  400. 
Doors,  breaking  open  by  officers,  if  officer  killed,  what  ofience,  19,  20. 
Dmft  on  banker,  obliterating  the  crossing  on,  474. 
Draining,  machines  for,  destroying,  365. 
Drawing  up  piles  of  the  bank  of  a  river,  canal,  &c.,  386,  387. 
Dredging  for  oysters  in  the  bed  of  another,  194. 
Drivuig  a  cart,  killing  by,  what  ofience,  42, 43;  furious  driving,  85. 
Drover,  larceny  by,  273* 
Drown,  attempt  to,  57,  62. 
Drowning  a  mine,  379,  380. 

Drugs  to  procure  abortion,  using,  114;  supplying  or  procuring  them,  117. 
Duelling,  killing  in,  murder,  34,  125. 
Dwelling  house,  in  burglary,  244,  247 ;  entering  it  at  night,  with  intent,  &c, 

252;  breaking  and  entering,  and  stealing,  256;  breaking  and  entering 

with  intent,  258. 
Dwelling  house,  larceny  in,  260,  261 ;  stealing  therein  with  menaces,  263. 
Dwelling  house,  setting  fire  to,  345. 
Dwelling  house,  destroying  with  gunpowder,  355. 
Dwelling  house,  tenants  uutliciously  damaging,  361. 

£. 
PMBKZZLgMKUT  by  clerks  or  servants,  275, 283;  indictment,  290;  verdict,  291 . 
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Embezzlement  by  persons  ia  the  Queen's  senrioe,  or  bj  the  polioe,  288,  289. 

Embezzlement  by  officers  of  the  Bank,  292. 

Embezzlement,  receiving  goods  obtained  by,  313,  314. 

Engine,  8ce^  of  railway,  casting  stone  or  wood  npon,  84;  obstructing,  394. 

Engine  house  or  railway,  setting  fire  to,  352. 

Engine,  or  staith  of  mine,  damaging,  362. 

Engraving  plates  for  bank  notes,  461 ;  for  foreign  bills,  463;  indictiiMat,  487. 

Entry,  in  burglary,  243, 244. 

Entering  a  dwelling  house  at  night,  with  intent,  &e.,  252. 

Evidence,  in  murder,  37;  in  larceny,  171,  174;  in  &lse  pretences,  305;   on 

indictment  for  a  subsequent  offence,  335. 
Evidence,  document  to  be  used  in,  forging,  475,  477. 
Examination,  forging,  479. 
Exchequer  bills,  forging,  453;  engraving  plates,  454;  or  making  paper   far 

them,  355. 
Excusable  homicides,  39. 

Executory  contract,  not  the  subject  of  larceny,  199. 
Execution  of  a  valuable  security,  compelling  a  person  by  violence  to,  234. 
Explosive  substance,  damaging  a  building  by,  56,  355;  attempting  to  dertroj 

buildings  with  it,  356;  throwing  it  npon  a  ship,  with  intent,  ftc,  405; 

injuring  a  person  by,  78;  sending  it  to  him,  79;  making  or  having  it  to 

commit  an  offence,  123,  412;  search  for  it,  123,  413. 
Exporting  connterfeit  coin,  502. 
Exposing  or  abandoning  a  child,  78. 
Express  malice,  in  muider,  10. 
Extort,  letter  threatening  to  accuse,  with  intent  to^  229;  aceosing  or  threatening 

to  accuse,  with  intent  to,  232. 
Extortion,  receiving  goods  obtained  by,  314. 

F. 

Factors  embezzling  money,  securities,  &c.  intrusted  to  them,  293;  getting 
advances  on  property  of  their  principals,  296. 

False  dividend  warrants  by  clerk  of  the  Bank,  452. 

False  entries  in  copy  of  register,  482. 

False  light  or  signals  exhibiting  to  ships,  406. 

Falsely  personating  another,  490. 

False  pretences,  302 ;  the  like  when  the  money  to  be  obtained  is  to  he  paid  Co 
another,  303;  distinction  between  it  and  larceny,  145;  if  at  the  trial  tho 
offence  appear  to  be  larceny,  the  prisoner  shall  not  be  acquitted  oo  that 
account,  303;  indictment,  304;  evidence  of  the  pretence,  305;  the  obtain- 
ing of  the  money,  &c,  311;  and  the  intent  to  defraud,  312;  receiving 
goods  obtained  by  false  pretences,  322. 

False  pretences,  inducing  a  person  by,  to  execnte  deeds,  &c.,  313. 

Farm  buildings,  setting  fire  to,  347, 351 ;  beginning  to  demolish  by  lioCcn,  357. 

Father  of  illegitimate  child,  not  to  be  proeecated  Ibr  child  steaKng  in  taking 
it,  112. 

Felony,  assault  with  intent  to  commit,  88. 

Fences,  damaging,  377;  dead  fence,  stealing,  209;  BQspected  persons  in 
sion  of,  210. 
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Fern,  setting  fire  to,  368;  to  stack  of  fern,  369. 
Ferrets,  not  the  subject  of  larceny,  1 55. 
Filings  of  gold  or  silver  coin,  having,  501. 

Finding  goods,  and  not  delivering  them  to  the  owner,  when  larceny,  162. 
Fining  oflfeuders,  under  the  Larceny  Act,  337;  under  the  Malicious  Injuries  Act, 
422 ;  under  the  Forgery  Act,  492 ;  and  the  Act  relating  to  the  coin,  526. 
Fire,  setting,  to  a  ship,  57,  401  ;  to  prejudice  the  owner  or  underwriters,  402  ; 

attempting  to  set  fire  to  a  ship.  404. 
Fire,  setting,  to  church  or  chapel,  344  ;  to  a  house,  outhouse,  farm  building.  &c.y 
347;  to  a  house,  any  person  being  therein,  345;  to  a  station  or  building 
on  a  railway,  dock,  canal,  &c.,  352;  to  any  public  building,  353;  to  other 
buildings,  353;  to  goods  in  a  building,  354;  attempting  to  set  fire  to  a 
building,  354. 
Fire,  setting,  to  crops  of  com,  &c.,  367;  to  stacks  of  com,  &c,  369 ;  attempt- 
ing to  set  fire  to  crops  or  stacks,  371. 
Fire,  setting,  to  a  coal  mine,  378;  attempting  to  set  fire  to  a  coal  mine,  379. 
Firing  a  gun  or  pistol  at  a  person,  59,  57,  58.    See  "  Shooting." 
Fish,  taking,  in  water  belonging  to  a  dwelling-house,  192,  193. 
Fishpond,  breaking  down  the  dam  of,  388,  389;  putting  lime,  &c.  into  it, 

388,  390. 
Fixtures,  stealmg,  204;  malicionsly  injuring  by  tenants,  361. 
Floodgates  of  a  river  ox  canal,  drawing  up,  336,  387 ;  of  a  mill  pond,  389 ;  of 

a  fishpond,  388. 
Fold,  setting  fire  to,  347 ;  beginning  to  demolbh  by  rioters,  357  ;   rioters 

injuring,  360. 
Food,  not  providing  apprentices  with,  76. 
Forcible  abduction  of  a  girl,  with  intent  to  marry  her,  110. 
Force,  what,  in  robbery,  215. 
Forcibly  demanding  money,  &c.,  228. 
Forcibly  entering  a  building  to  destroy  goods  in  process  of  manufacture,  362, 

365. 
Foreign  bills,  forgery  of,  463 
Foreign  coin,  counterfeiting,  513 ;  bringing  it  into  the  kingdom,  513 ;  uttering 

it,  510,  514;  having  more  than  five  pieces  of  it,  515. 
Forgery  with  respect  to  the  public  funds,  449;  transfer  of  stock  or  power  of 
attorney,  449  ;  personating  the  owner  of  stock,  450;  forging  attestation 
to  power  of  attorney  for  transfer,  451 ;  false  entries  in  the  books  of  the 
public  funds,  451 ;  false  dividend  warrants,  452. 
Forging  India  bonds,  453  ;  exchequer  bills,  &c.,  453,  plates,  454,  paper,  455. 
Forging  bank  notes,  456;  purchasing,  receiving  or  having  them,  457;  moulds 
and  paper  for  tliem,  457;  plates  for  them,  459;  engraving  to  resemble 
them,  461 ;  mould  or  plate  for  other  bankers*  notes,  462,463. 
Forging  deeds,  wills,  bills  of  exchange,  &o.,  464,  484;  orders,  receipts  for  money 

or  goods,  466,  470,  471. 
Forging  debentures,  474;  records,  &c ,  475;  instruments  made  evidence,  476; 
court  rolls,  477;  registry  of  deeds,  477;  orders  of  justices  of  peace,  478; 
acknowledging  recognisance  or  cognovit  in  the  name  of  another,  480. 
Forging  Her  Majesty's  seals,  448. 
Forging  the  name  of  the  Accountant-General,  479. 


568  Indent. 

Foigmg  nuurriage  lioenoe  or  oertificata^  480 ;  register  of  birthsy  marruigBi, 
deaths^  481 ;  false  copies  of  ngistezs,  482. 

Foigerj,  iodictmeat  for,  428;  evidence,  429.  430. 

Forgerj  in  the  name  of  another,  432 ;  in  a  fictitioas  name,  433;  in  an  aaswDed 
name,  436;  forgery  bj  alteration,  439;  forgery /Mr  procnrmtioQ.  473. 

Forged  instrument,  uttering,  443;  indictment,  443;  evidsiice,  443. 

Forged  instrument,  demanding  mooej  upon,  483. 

Forging  in  England  or  Ireland,  documents  purporting  to  be  made  elsewiierSy  484. 

Forgery,  prosecution  for,  486;  when,  486;  indictment,  486,  487;  criminal 
possession  of  forged  instrument,  487 ;  search  for  paper,  instruments,  &&, 
488;  punishment,  in  5  EL  c  14,  adopted  in  other  Acts;  489;  other  for- 
geries how  punishable,  489. 

Forgery,  principals  and  aooessoriee  in,  491 ;  ofibnoes  within  jurisdiction  of  the 
Admnmlty,  492;  fine  and  sureties  of  the  peace,  492;  hard  labour,  493; 
solitary  confinement,  493;  costs  of  prosecution,  493. 

Framework  knitted  piece,  destroying  or  damaging,  362. 

Frauds  by  agents,  bankers,  or  fin^ots,  293,  295  ;  by  perMns  employed  to  aell 
property,  296. 

Friendly  societies,  property  o^  how  described  in  indictment  for  larceny,  170l 

Fruit,  stealing,  210;  destroying  or  damaging,  in  a  garden,  375. 

Funds,  public,  forgeiy  with  respect  to,  449. 

Furious  driving,  bodUy  harm  by,  85;  death  by,  what  ofienoe,  43. 

Fnne,  setting  firs  to,  368;  to  stack  of,  369. 

G 

Game-ksefers,  killing,  20,  21 ;  by  poachers,  128. 

Gaoler,  assault  on,  by  prisoner,  ud  the  latter  killed,  justifiable  homicide,  46. 

Garden,  stealing  fruit,  &c  in,  210;  damaging  trees,  shrubs,  &o.  in,  372;  de- 
stroying fruit,  &C.  in,  375. 

Gas,  larceny  may  be  committed  o^  155. 

Gate,  stealing,  209;  suspected  persons  having,  210;  throwing  down  or  destroy- 
ing, 377. 

General  malice,  in  homicide,  10. 

Gilding  ooin,  to  make  it  pan  for  current  com,  499. 

Girls,  procuring  the  defilement  of,  103. 

Girl  under  ten,  carnally  knowing,  104;  between  ten  and  twelve,  caraaUy  know- 
ing, 105;  indecent  assault  upon  them,  106. 

Girl  under  sixteen,  taking  her  out  of  the  possession  of  her  fiuher,  &&  agaimt 
his  wUl,  110. 

Glass  belonging  to  a  building,  stealing,  204. 

Goods  in  process  of  manufacture,  steiding,  264. 

Goods  stolen,  receiving,  313. 

Goods  in  a  building,  setting  fire  to,  354. 

Gorse,  setting  fire  to,  368;  setting  fire  to  stacks  of,  369. 

Grain,  assault  to  prevent  the  sale  or  free  passage  of,  91. 

Granary,  setting  fire  to,  347 ;  beginning  to  be  demolished  by  rioters,  357. 

Great  seal,  forging,  448. 

Grievous  bodily  harm,  what,  68;  doing,  51,  55,  66,  67;  with  or  witboot 
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weapon,  73;  bj  poisoDj  75;  bj  explosive  sabstance  or  corrouye  flaidSi  79; 

indictment,  72. 
Gnardians  of  the  poor,  in  what  cases  to  prosecnte  for  offences  against  the 

person,  132. 
Guilty  knowledge  of  receiver,  as  to  goods  being  stolen,  318. 
Guilty  knowledge  in  forgery,  446. 
Gun,  when  deemed  loaded  arms,  73. 
Gunpowder,  destroying  or  damaging  buildings  with,  56;  any  person  being 

therein,  355;  attempting  to  destroy  buildings  with,  356;  burning  or  dis- 

figuring  a  person  with,  78,  79;  placing  it  near  a  building  or  ship,  81, 405; 

making  or  having  it  with  intent  to  commit  offences,  123,  412 ;  search  for 

it,  413. 

H. 

Haik,  articles  of,  in  process  of  manufacture,  destroying  or  damaging,  362. 

Harbour,  setting  fire  to  a  building  belonging  to,  352 ;  destroying  works  belong- 
ing to,  384;  removing  piles,  386. 

Harbouring  a  child  stolen,  112. 

Hard  labour,  for  offences  against  the  person,  131 ;  for  offences  within  the  Larceny 
Act,  337;  the  Malicious  Injuries  Act,  423;  the  Forgery  Act,  493;  and  the 
Act  relating  to  the  coin,  527. 

Hare,  killing  in  a  warren,  at  night,  188. 

Hann.  See  *^  Grievotu  hodUy  harm!*  AssaTilt,  occasioning  actual  bodily 
harm,  97. 

Hay,  stack  of,  setting  fire  to,  369. 

Heath,  setting  fire  to,  368;  to  a  stack  of,  369. 

Helping  a  person  to  stolen  property  for  reward,  326. 

Highway,  materials  for  repairing,  how  described  in  an  indictment  for  larceny,  170. 

Homicide,  3,  6;  excusable,  39. 

Homicide,  by  accident,  39. 

Homicide  in  furtherance  of  justice,  45. 

Homicide  se  defendendo^  46;  «6  e<  sua  defendendOf  48. 

Hop  binds,  cutting  or  destroying,  371. 

Hop  oast,  setting  fire  to,  347 ;  rioters  destroying,  357,  360. 

Horse  stealing,  178. 

Hothouse,  stealing  from,  210. 

House,  breaking,  entering,  and  stealing,  256;  breaking,  with  intent  to  steal,  258. 

House  breaking  implements,  having  in  the  night,  258. 

House,  larceny  in,  260. 

House,  setting  fire  to,  347;  any  person  being  therein,  345;  beginning  to  be 
demolished  by  rioters,  357, 360;  letters  threatening  to  injure  or  destroy,  409. 

Hovel,  setting  fire  to,  347;  destruction  of  by  rioters,  360,  367. 

Hunting  deer  in  uninclosed  ground,  183;  in  inclosed  ground,  185. 

L 

Idiot,  homicide  by,  8. 

Illegitimate  child,  father  may  take  it  without  being  prosecuted  for  child  steal- 
ing. 112. 
Impairing  the  coin,  500. 
Impeding  a  person,  endeavouring  to  save  himself  from  shipwreck,  65. 
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Implements  of  bonsebreakiDfr,  harlog,  in  the  night,  259. 

Implied  malice,  in  murder,  10. 

Importing  counterfeit  coin,  502. 

Indecent  assault,  106,  122,  102. 

India  bonds,  forging,  453. 

Indictment,  amendment  of,  175. 

Indictment  for  embezzlement  general!  j,  290 ;  and  if  upon  thA  tria2  it  tarn  oat 

to  be  larceny,  no  acquittal,  291. 
Indictment  for  embezzlement  bj  persons  in  the  Queen's  serrice,  288. 
Indictment  for  fidse  pretences,  303,  304. 
Indictment  for  forgery,  486;  for  engraving,  487. 
Indictment  for  larceny,  171;  several  counts,  171. 
Indictment  for  larceny  by  tenants  or  lodgers,  293. 
Indictment  for  murder  or  manslaughter,  35;  for  murder,  35;  for  manskaghter, 

38;  for  murder  committed  abroad,  or  at  sea,  50. 
Indictment  for  a  subsequent  offence,  335. 
Indictment  for  buying  or  selling  counterfeit  com,  502. 
In&mous  crime,  what,  230;  letter  threatening  to  accuse  cf,  with  intent  to 

extort,  229. 
Infant  in  the  womb,  not  the  subject  of  homicide,  9. 
Infant,  death  of  l^  exposure,  what  offence,  1 1. 
Injure  telegraphs,  attempt  to,  395;  injuring  records,  203. 
Instruments  to  procure  abortion,  using,  115. 
Instruments  made  evidence  by  statute,  foxging,  476. 
Intent  to  murder,  54,  62. 
Intent  to  commit  felony,  in  bnrglaxy,  251. 
Intent  to  defraud,  in  forgery,  441,  487. 
Intent  to  injure  or  defraud,  in  malicious  injuries,  415. 
Interpretation  of  terms  in  the  hurceoy  Act,  142 ;  in  the  Act  relating  to  the 

coin,  497. 
Iron  attached  to  hind,  larceny  of,  204, 

J. 

Jetty  on  docks, rivers,  or  canals,  destroying,  384 ;  removing  piles  lapporting,  386. 

Joint  tenant,  when  punishable  for  larceny,  166. 

Joint  tenant  or  joint  stock  companies,  property  of,  how  stated  in  larceny,  170. 

Judgment,  forgery  of,  476. 

Justice,  officers  of,  killing,  what  offence,  12. 

Justice,  homicide  in  furthenuice  of,  45. 

Justifiable  homicide,  39. 

K. 

Kkblmak,  assaulting,  to  prevent  him  from  working,  91. 

Keepers  of  deer  may  seize  guns,  &c.,  187. 

Killing  on  arrest,  26. 

Killing  in  chastising,  25. 

Killing  gamekeepers,  20,  21. 

Killing  officers  (^  justice,  12. 

Killing  on  provocation,  25. 
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Killing,  evidence  of,  36. 

Killing  animals,  with  intent  to  steal,  182. 

Killing  deer,  183,  185. 

Killing  hares  in  warrens,  188. 

KiUing  cattle,  398;  or  other  aniinBls,400;  letters  threatening  to  kill,  409. 

Killing  pigeons,  191. 

Knowledge,  gniltj,  of  receiver,  318. 

L. 

Labour,  hard,  in  offences  against  the  person,  131 ;  inhu^ny,  337:  in  malicioos 
injaries,  423;  in  forgery,  493;  in  offences  relating  to  the  coin,  527. 

Lace,  destrojring,  in  the  loom,  862. 

Larceny,  137;  wife  cannot  be  guilty  of  stealing  the  goods  of  her  husband,  165. 

Larceny,  genentlly,  144,  145;  larceny  by  bailees,  144;  punishment  for  lar- 
ceny, 144. 

Larceny,  distinction  between  it  and  false  pretences,  145. 

Larceny,  indictment,  166,  171;  evidence,  circumstantial,  171;  direct  evi- 
dence, 174;  evidence  where  a  single  taking  is  charged,  and  several  takings 
proved,  175;  larceny  after  a  conviction  for  felony,  176;  after  a  convic- 
tion of  a  misdemeanor,  176;  after  two  summary  convictions,  177;  in- 
dictment for  stealing  and  receiving,  319. 

Larceny  of  animals,  178;  horses,  cattle,  or  sheep,  178;  killing  animals  with 
intent  to  steal,  182;  stealing  deer,  183;  stealing  dogs,  189;  stealing 
beasts  or  birds  kept  confined,  190;  stealing  fish  from  water  belonging  to  a 
dwelling  house,  192;  stealing  oysters  from  oyster  beds,  194. 

Larceny  of  written  instruments,  196;  bonds,  bills,  notes,  &c.,  196;  deeds,  &c. 
reUting  to  real  property,  199;  wills.  201;  records,  &c.,  202. 

Larceny  of  things  attached  to  land,  204;  metal,  glass,  fixtures,  204;  trees  in 
pleasure  grounds,  206,  or  elsewhere,  208;  live  or  dead  fence,  stile  ox  gate, 
209  ;  fruit,  &c.  in  gardens,  210;  or  elsewhere,  211. 

Larceny  from  mines,  212;  ore  of  metal,  coal,  &c,  212. 

Larceny  from  the  person,  214;  robbery,  214  ;  larceny  from  the  person,  220. 

Larceny  firom  the  house,  260;  the  like  with  menaces,  263. 

Larceny  of  goods  in  process  of  manufacture,  264. 

Larceny  from  ships,  docks,  wharfs,  &c.,  265,  267;  stealing  finom  ships  in  dis- 
tress or  wrecked,  268. 

Larceny  by  clerks  or  servants,  271. 

Larceny  by  persons  in  the  public  service,  271,  287. 

Larceny  by  the  police,  287. 

Larceny,  on  the  trial  for,  if  it  turn  out  to  be  embezzlement,  no  acquittal,  291. 

Larceny  by  tenants  or  lodgers,  292. 

Laudanum,  using,  to  oommit  an  ofience^  74. 

Lead  attached  to  land,  larceny  of,  204. 

Letter  threatening  to  murder,  64;  letter  demanding  money  with  menaces,  225, 
226;  letter  threatening  to  accuse  of  crime,  with  intent  to  extort,  229, 
231 ;  letter  threatening  to  destroy  buildings,  409. 

Letter  of  credit,  forging  469. 

License  for  marriage,  forging,  480. 

Light,  false,  exhibiting  to  ships,  406. 
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Lime,  patting  into  %  fiah  pond,  388,  390. 

Linen  in  the  course  of  mannfiMstare,  destroying  or  damaging,  362,  363. 

Live  fence,  throwing  down  or  stealing,  209,  210. 

Loaded  arms,  what,  73. 

Lodgers,  hoose  let  to,  how  described  in  burglary,  249. 

Lodgers,  larceny  by,  292. 

Lock  of  a  canal,  river,  &c.,  damaging  or  destroying,  384,  386. 

Loom,  damaging  or  destroying,  362. 

11 

Machinery,  destroying  or  damaging,  362,  365;  by  rioters,  357,  360. 
Mayhem,  what,  67;  wounding,  &c.,  with  intent  to  maim,  67;  indictment,  71. 
Maiming  cattle,  398,  399;  or  other  animals,  400. 
Malice,  express  or  implied,  in  murder,  10,  38;  general,  10;  where  it  pravente  a 

killing  from  being  deemed  manslaughter,  &<b.,  33,  47. 
Malicious  injuries,  341 ;  malice  against  owner  not  necessary,  414. 
Malthonse,  setting  fire  to,  347;  destroying  or  damaging  by  rioters,  357,  360l 
Manslaughter,  24,  25,  39;  in  case  of  sudden  combat,  28;  indictment,  35,  38; 

trial,  51;  accessories,  130. 
Manslaughter  abroad,  49,  50. 
Ifantraps,  setting,  82. 

Manufacture,  goois  in  process  of,  stealing,  264,  362,  366. 
Manufactory,  setting  fire  to,  347 ;  destroying  or  damaging  by  rioters,  357. 
Marriage,  second,  when  not  punishable  as  bigamy,  114. 
Marriage,  register  of,  forging,  481. 
Marriage  licence,  forging,  480. 
Marsh  land,  drawing  up  piles  belonging  to,  386. 
Master,  correction  by,  if  death  ensue,  what  offimce,  7. 
Medical  men,  death  by  their  negligence  or  want  of  skill,  what  oflbnoe,  43. 
Meeting  house,  breaking  and  entering,  and  stealing,  235,  258;  setting  fin  to, 

344;  injury  to,  by  rioters,  360;  damaging  works  of  art  in,  396. 
Menaces,  demanding  money  with,  228;  by  letter,  225,  227. 
Menaces,  inducing  persons  by,  to  execute  deeds,  &&,  234. 
Menaces,  using,  in  stealing  from  a  dwelling  house,  263. 
Merchant,  embeszling  money,  &c.,  intrusted  to  him,  293, 294,  295. 
Bfetal,  stealing,  from  mines,  212. 

Mill,  setting  &e  to,  347;  rioters  damaging  or  destroying,  357,  360. 
Mill  pond,  breaking  down  the  dam  of,  389,  390. 
Mine,  stealing  meUl  or  coal  from,  212;  rioters  destroying  or  damagini^,  357, 

358,  360;  setting  fin  to  it,  378;  or  attempting  to  set  firs  to  it,  379;  OOD* 

veying  water  into  it  or  damaging  it,  379,  380,  382. 
Ifisfortune  or  misadyenture,  killing  by,  39. 
Mistake  in  killing  one  man  for  another,  41. 

Mohair,  in  process  of  manufacture,  stealing,  264;  destroying  ordunagiiig,  362. 
Money,  taking,  to  restore  dogs,  190. 
Money,  evidence  and  indictment  fur  stealing,  199. 
Mon^,  embezzlement  of,  how  described  in  indictment,  277, 290. 
Monument,  damaging,  396,  397. 
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Mould  for  forged  bank  paper,  making  or  using,  457,  491 ;  or  for  other  banken' 

paper,  462. 
Moving  points  on  a  railway.  393. 
Mowing,  machines  for,  destroying  or  damaging,  365. 
Murder,  6;  what,  10;  indictment  fur  it,  35;  evidencejS6;  trial,  51;  sentence 

for  it,  6;  accessories,  125,  130. 
Murder,  conspiracy  or  solicitation  to,  23. 
Morder  abroad,  49 ;  indictment,  50. 
Murder  at  sea,  indictment  for,  50. 
Murder,  attempt  to,  51;  by  poison  or  wounding,  51,  54;  by  attempting  to 

poison,  or  by  shooting  or  attempting  to  shoot,  or  attempting  to  drown,  &c^ 

57;  by  explosion  of  gunpowder,  56;  by  casting  away  a  ship,  57;  or  by 

any  other  means,  63. 
Murder  of  a  child,  upon  trial  for,  mother  may  be  found  guilty  of  concealing  its 

birth,  118. 
Murder,  letter  threatening  to,  65. 
Muaeum,  damaging  works  of  art  in,  396,  397. 

N. 

Name  of  party  killed,  in  indictment  for  murder,  36. 

Navigable  river,  destroying  or  damaging  the  banks  of,  364. 

Negligence,  death  from,  what  offence,  43;  accident  on  railway  from,  85. 

Night,  m  burglary,  &c.,  143. 

Note,  a  valuable  security  in  larceny,  197. 

0. 

Obuterativg  written  instruments,  196;  documenU  of  title  to  land,  199 ;  wills 

or  codicils,  201 ;  records,  &c.,  202. 
Ofaetructing  airways  or  waterways  in  mines,  379. 
Obstructing  engines  or  carriages  on  railways,  394* 
Obtaining  possession  of  property  by  trick  or  artifice,  when  larceny,  145. 
Ofiering  shipwrecked  goods  for  sale,  270. 
Ofienders  under  the  Larceny  Act,  apprehending,  327. 
Officers  of  justice,  killing,  murder,  12. 
Officers  of  the  Bank,  embezzlement  by,  292. 

Office,  setting  fire  to,  347;  destroying  or  damaging  by  rioters,  357,  360. 
Office  of  court,  giving  fi^lse  copies  of  records,  475. 
Omission  or  neglect  on  railways,  endangering  passengers  by,  85. 
Order  for  payment  of  money,  stealing,  197;  forging,  466,  467. 
Order  for  delivery  of  goods,  forging,  466,  470. 
Out-house,  when  part  of  the  dwelling-house,  in  bui^lary,  246. 
Out-house,  what,  348;  setting  fire  to  it,  347;  damaging  or  destroying,  by 

rioters,  357,  360. 
Overseers  of  the  poor,  when  to  prosecute  for  offences  against  the  person,  132. 
Ownership  of  goods,  proof  of,  in  larceny,  174. 
Ox,  stealing,  178. 
Oysters,  dredging  for,  in  anothei's  fisheiy,  194. 
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P. 

Painted  glass  in  charch,  chapel,  &c.,  damaging  or  destroying,  396. 

Paper,  pieces  of,  indictment  for  stealing,  198. 

Paper  for  forged  bank  notes,  mould  for  making,  nsing  or  baTing,  457  ;  banag 

such  paper,  458. 
Paper  with  blank  bank  not«s  thereon,  uttering  or  haTing,  461. 
Paper  iu  imitation  of  other  bankers*  notes,  baring,  462;  monld  fiir  making  it, 

using  or  baring,  462;  paper  on  which  ia  engraved  part  of  a  foreign  bill, 

464. 
Parent,  correction  by,  if  death  ensue,  what  offence,  7,  41. 
Parol  cTidenoe,  to  explain  the  meaning  of  a  threatening  letter,  231. 
Partners,  property  of,  how  described  in  indictment  for  larceny,  170. 
Particulars  of  the  charge  in  embezzlement,  defendant  entitled  to^  278. 
Pass  of  a  discharged  prisoner,  forging,  469. 
Peace  officer,  assaulting  or  obstructing,  88,  89. 
Peat,  stacks  of,  setting  fire  to,  369. 
Penidties  on  snmmary  oonyictions,  how  applied,  328,  416. 
Personal  chattels,  alone  the  subject  of  larceny  at  common  law,  154. 
Person,  larceny  firom,  214  ;  robbery,  214 ;  priTately  stealing  from  the  persoa* 

220. 
Personating  the  owner  of  stock,  450;  in  other  cases,  490. 
Pheasants  in  a  pheasantry,  stealing,  155. 

Pictures  in  a  church,  chapiel,  museum,  &c,  damaging  or  destroying,  396,  397. 
Pigeons  in  a  dovecot,  stealing,  155;  killing  pigeons,  191. 
Piles  securing  a  sea  bank,  river,  canal,  &&,  drawing  up  or  removing,  586,  587. 
Pistol,  when  deemed  loaded,  73. 
Placing  wood,  stone,  &c.  on  a  rulway,  84. 
Plants  in  gardens,  stealing,  210;  destroying  or  damaging,  375;  groiiring  elae- 

where,  211. 
Plantation  of  trees,  setting  fire  to,  368. 
Plate  for  forged  bank  notes,  engraving,  459,  461;  plates  for  foreign  biUs,  463; 

search  for  them,  488. 
Pleasure  ground,  stealing  plants,  &c.  from,  210;  damaging  or  destroying  tbem, 

372. 
Ploughing,  machines  used  in,  destroying  or  damaging,  365. 
Plundering  wreck,  268. 
Poachers  killing  gamekeepers,  murder,  128. 
Points  on  a  railway,  moving  or  diverting,  84,  393. 
Poison,  murder  by,  11 ;  attempt  to  murder  by,  51,  52;  by  attempting  to  poiaoo, 

57, 68,  75. 
Police,  larceny  by,  287 ;  embezzlement  by,  288. 

Ponds,  damaging,  384;  breaking  down  the  dam  of  a  fish  or  mill  pond,  388. 
Poor  law  union,  building  belonging  to,  setting  fire  to,  373. 
Port,  wharf,  &c  adjoining  to,  stealing  from,  265. 
Port,  building  belonging  to,  setting  fire  to,  352  ;  wharf,  jetty,  &e.  bdooging  to, 

damaging  or  destrojring,  384;  removing  piles  from  wall,  wharf,  ftc,  386. 
Possession  of  stolen  dogs,  having,  189}  of  stolea  beast  or  birds  nsaally  ^pt  in 

confinement,  191. 
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Possession,  crimioal,  in  forgery,  what,  487 ;  of  counterfeit  coin,  what,  497. 

Power  of  attorney  to  merchant,  bankers,  &c.,  breach  of  trust,  294,  296. 

Power  of  attorney,  forging,  451. 

Presumptive  evidence  in  larceny,  171. 

Pretences,  false,  obtaining  money  or  goods  by,  302 ;  the  like  when  the  money 

is  to  be  paid  to  another,  303;  inducing  a  person  to  execute  a  deed,  &c.  by, 

313;  receiving  goods,  &c.  obtained  by,  322. 
Preventing  a  person  from  sanng  his  life  from  shipwreck,  65. 
Preventing  lawful  apprehension,  69,  72,  88,  90. 
Preidous  conviction  for  felony,  evidence  of,  335. 
Principal  in  the  second  degree,  in  offences  against  the  person,  125,  128,  129; 

in  larceny,  &c.,  252,324;  in  malicious  injuries,  414;  in  forgery,  491; 

in  offences  relating  to  the  coin,  524. 
Private  persons  acting  in  aid  of  constable,  their  privileges,  13,  15,  18,  19. 
Privy  seal,  forging,  448. 
Prize  fighting,  death  in,  what  offence,  34. 
Probate  of  will,  forging,  483,  490. 
Procuration,  signing  by,  when  forgery,  473. 
Promissory  note,  forging,  466,  484,  485. 
Process,  defective,  killing  by  officers  under,  17. 
Proof  that  omn  is  counterfeit,  521. 
Property  what,  in  larceny,  143. 

Prosecution,  costs  of,  in  larceny,  &C.,  339;  in  assault,  133. 
Provocation,  killing  on,  25,  27,  31. 

Public  company,  officers  of,  fraudulently  appropriating  property,  300 ;  or  keep- 
ing fraudulent  accounts,  300;  or  wilfully  destroying  books,  &c.,  300;  or 

publishing  fraudulent  statements,  301. 
Public  funds,  forgery  in  respect  of,  449. 

Public  service,  larceny  by  persons  in,  287 ;  embezzlement  by,  288. 
Public  stock  or  fund,  security  entitling  to  an  interest  in,  larceny  of,  196. 
Pursuit  of  felon,  killing  in,  what  offence,  46. 
Putative  father  of  bastard  may  take  it,  without  being  punishable  for  child 

stealing,  112. 

R. 

Rabbit,  killing  or  taking  in  a  warren  by  night,  188. 

Rail,  as  a  fence,  stealing,  209,  210. 

Railway,  placing  wood  or  stone  upon,  84,  393;  or  casting  it  on  a  railway  engine 
or  carriage,  84;  or  doing  anything  to  endanger  die  passengers,  85;  ob- 
stnicting  carriages  on,  394;  setting  fire  to  station,  &c,  352. 

Rape,  98;  attempting  to  commit  it^  102;  proof  of  it,  123;  the  woman  may  law- 
fully kill  the  man,  48. 

Reaping,  machine  for,  destroying  or  damaging,  365. 

Receiving  or  harbouring  a  stolen  child,  112. 

Receiving  stolen  goods,  313,  315,  316,  318;  indictment  for  stealing  and  receiv- 
ing, 319 ;  may  be  against  several  receivers,  32 1 ;  receiver,  where  triable,  323. 

Receiving,  where  the  principal  is  guilty  of  a  misdemeanor,  322;  or  of  obtaining 
the  goods  by  fabe  pretences,  322 ;  or  punishable  on  Bumnuiry  conviction, 
323. 


576  Index. 

Beoeipt  for  money,  forgery  of,  467,  471,  472. 

Becords,  &&,  krceny  d^  202 ;  forgery  of,  475. 

ReoognisaDce,  forging,  479;  ackDOwledging  in  the  name  of  another,  4S(K 

Bector,  where  gooda  stolen  in  a  chorch  may  be  stated  as  his,  236. 

Register  of  births,  deaths,  and  marriages,  forging,  481 ;  making  &be  eotrieH,  482. 

Registry  of  deeds,  forging  any  document  relating  to,  478.  ^ 

Removing  points  on  a  railway,  84.  < 

Removing  lights  on  the  sea  coast,  to  bring  a  ship  into  danger,  406;  removing  I 

buoys  or  other  seamarks,  407. 
Removing  piles  from  seawall,  or  the  banks  of  rivers  or  canals,  386,  387. 
Removing  rails,  sleepers  on  a  railway,  393;  removing  any  dgnal  or  light  on  it, 

393. 
Repeal  of  statutes,  537. 

Request  note,  forging,  467,  470;  bow,  per  procnration,  473. 
Reservoir,  drawing  up  the  piles,  &c  of,  386 ;  breaking  down  the  dam  of,  389. 
Resisting  apprehension,  wounding  in,  69,  72 ;  assault  in,  88,  90. 
Restitution  of  stolen  property,  324. 

Reward,  taking,  for  helping  to  stolen  goods,  325;  advertising  a  reward,  326. 
Ring  dropping,  151. 

Rioters,  damage  done  by,  to  buildings,  357,  360. 

Rioters,  killing,  when  justifiable,  46 ;  constable  killed  in  suppressing,  murder,  126. 
River,  stealing  goods  from,  265. 
River,  navigable,  breaking  down  the  banks  of,  384,  385;  drawing  up  the  piles 

of,  386.  \ 

Robbery,  214;  assault  with  intent  to  rob,  222;  on  a  trial  for  robbery,  the 

defendant  may  be  convicted  of  an  assault  with  intent  to  rob,  221. 
Robbery  or  assault  by  two  or  more,  or  by  a  person  armed,  224. 
Rooting  up  trees,  &&,  in  pleasure  grounds,  206,  372;  or  growing  elsewhere, 

208,  374. 
Running  down  a  boat,  and  killing,  manslaughter,  43. 

& 
Sacbileob,  235. 

Sale  or  free  passage  of  grain,  assault  to  prevent,  91. 
Savings  bank,  property  of,  how  described  in  an  indictment  for  larceny,  170. 
Scrip  certificate,  stealing,  199. 
Scotland,  the  Act  as  to  offences  against  the  person,  does  not  extend  to,  135;  dot 

the  Larceny  Act,  339;   nor  the  Malicious  Injuries  Act,  424:   nor  the 

Forgery  Act,  494;  nor  the  Act  as  to  accessories,  536. 
Scotland,  trial  of  ofiences  relating  to  the  coin,  in,  523. 
Sea,  murder  at  sea,  how  stated  in  indictment,  50. 
Sea,  offences  at,  against  the  person,  130;  larceny,  &c,  335;  malicious  injuries, 

422;  forgery,  492;  offences  relating  to  the  coin,  524;  accessories,  535. 
Sea  banks,  destroying  or  damaging,  384,  385;  removing  the  piles  of,  386. 
Seal  of  a  court  of  record,  forging,  476. 
Seals  of  Her  Majesty,  foiling,  448. 
Seaman,  auaulting,  to  prevent  his  working,  91. 
Search  for  gunpowder,  413. 
Search  for  paper,  plates,  &c.,  for  forged  bank  notes,  489. 
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Second  in  a  dnel,  where  a  principal  i.s  killed,  murder,  34. 

Second  marriage,  when  not  bigamy,  114. 

Secondary  evidence  in  forgery,  430. 

Security,  valuable,  in  larceny,  what,  143,  196. 

Se  defendendOj  homicide,  46;  «  <<  tna  defendmido^  48. 

Seizure  of  counterfeit  coin  or  tools,  519. 

Selling  counterfeit  coin,  501. 

Sending  ezploeive  substance  to  a  person,  79. 

Sending  threatening  letter,  proof  of,  231. 

Sentence  for  murder,  6 :  as  to  the  burial  of  the  offender,  6. 

Servant,  assaulting,  77 :  not  providing  him  with  food,  76. 

Servant,  larceny  by,  160,  271,  272;  embezzlement  by,  275. 

Setting  fire  to  a  building, :  44,  347,  353;  to  goods  in  a  building,  354:  attempt 

to  do  so,  354;  to  crops  or  stacks  of  corn,&c.,  .367,  369;  attempt  to  do  so, 

371;  to  a  mine,  378;  attempting  to  do  so,  379;  to  a  house,  any  pei-son 

being  therein,  345;  to  a  public  building,  353;  to  nny  building  belong;) nc; 

to  a  canal,  dock,  harbour,  port,  or  railway,  352;  to  a  ship,  401,  402; 

attempt  to  do  so,  404. 
Shaft  of  a  mine,  damaging,  379,  380. 

Shed,  setting  fire  to,  347 ;  destroying  or  damaging  by  rioters,  357,  360. 
Sheep,  stealing.  167,  178. 
Sheriff,  or  his  officer,  if  in  executing  a  writ  he  be  killed,  murder,  14;  justified  in 

carrying  sentence  of  death  into  execution,  45. 
Ship,  setting  fire  to,  or  casting  away.  57,  401,  402;  attempting  to  do  so,  404; 

damaging  otherwise  than  by  fire,  405 ;  placing  gunpowder  in  or  near,  8 1 , 

405;  stealing  from,  265;  in  distress  or  wrecked,  268;  exhibiting  faliie 

lights  or  signals,  to  bring  it  into  danger,  406. 
Shipwreck,  impeding  a  person  endeavouring  to  save  himself  from,  65. 
Shipwrecked  goods,  offering  them  for  sale,  270. 
Shipwreck,  d^troying,  or  goods  belonging  to  it,  408. 
Shooting  at  a  person,  57,  58,  66,  71 ;  attempting  to  do  so,  57,  60,  61. 
Shop,  breaking  and  entering,  and  stealing,  256,  257. 
Shop,  setting  fire  to,  347;  rioters  destroying  or  damaging,  357,  360. 
Shrubs  in  pleasure  grounds,  stealing,  206;  growing  elsewhere,  208;  damaging 

them,  372,  374,  412. 
Shute  of  silk,  &c,  destroying  or  rendering  useless,  362. 
Signal  on  a  railway,  showing,  hiding  or  removing,  84,  393. 
Sign  Manual  of  Her  Majesty,  forging,  448. 
Silk  goods  in  process  of  manuf^ture,  stealing,  264 ;  destroving  or  damaging, 

362,  363. 
Simple  larceny,  what,  146;   indictment,  166;   larceny  after  a  conviction  for 

felony,  176;  or  misdemeanour,  176;  or  two  summary  convictions,  177. 
Silver  coin,  counterfeiting,  499;  gilding  it,  499, 500;  impairing  it,  500;  having 

clippings  or  filings  oif  it,  501. 
Silversmith's  order,  counterfeiting,  471. 

Skill,  want  of,  medical  man  or  other  killing  from  want  of,  what  offence,  43. 
Skin  of  a  stolen  dog,  having,  189,  190. 
Sleeper  on  a  railway,  displacing,  393. 

Sluice  of  a  canal,  &c.,  destroying  or  damaging,  384,  385,  of  a  fish  pond,  388. 

C  C 
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Snaring  deer,  183,  185;  getting  or  using  snares,  187. 

Sedomy,  120,  121,  123;  attempt  to  commit  it,  122. 

Solicitation  to  murder,  23. 

Solitary  confinement  for  ofiences  against  tbe  person,  131 ;  for  ofienca  under  the 
Larceny  Act,  337;  malicioos  injories,  423;  forgeiy,  493;  and  oflenoes  le- 
lating  to  the  coin,  527. 

Sowing,  machine  for,  destroying  or  damaging,  365. 

Special  constables,  how  {wotected,  12. 

Spinning,  machine  for,  destroying  or  damaging,  362. 

Spring  guns,  netting,  82. 

Square,  stealing  lead,  iron,  &c.  fixed  to,  204. 

Stable,  setting  fire  to,  347 ;  destroying  or  damaging  by  rioters,  357,  360. 

Stack  of  corn,  furze,  turf,  &c.,  setting  fire  to,  369 ;  letter,  threatening  to 
destroy,  409. 

Staith  of  a  mine,  destroying  or  damaging  by  rioters,  358,  360,  382. 

Station  of  railway,  &c.,  setting  fire  to,  352. 

Statue  in  church,  museum,  &c.,  destroying  or  damaging,  396,  397. 

Stealing.  See  "  Larceny."  Stealing  a  dog,  189;  possession  of  stolen  dog,  189  ; 
taking  money  to  restore  tliem,  190;  stealing  beasts  or  biids  kept  ooofiDoJ, 
190;  having  them,  191;  stealing  oysters  in  the  oyster  bed  of  another, 
194;  stealing  deeds,  &c.  relating  to  real  property,  199;  stealing  wiiU, 
201;  stealing  records,  &c,  202 ;  stealing  trees,  &c,  206,  208:  t»tealinj; 
from  the  person,  221 ;  stealing  in  a  dwelling  house,  263;  stealing  from  a 
dock,  wharf,  or  quay,  267;  stealing  goods  in  process  of  manufacture,  264; 
stealing  from  a  ship  in  distress  or  wrecked,  268. 

Stealing  and  receiving,  indictment  for,  319. 

Steam  engines,  damaging,  381,  382;  by  rioters,  358,  360. 

Stile,  stealing,  209,  210;  breaking  or  damaging,  377. 

Stock  in  the  funds,  forging  transfer  o^  449 ;  personating  the  owner,  450. 

Stolen  goods,  receiving,  313. 

Stolen  property,  restitution  of,  324. 

Stone,  casting  on  a  railway,  84,  393;  or  on  any  engine  or  carriage,  84. 

Storehouse,  setting  fire  to,  347. 

Strangle,  attempt  to,  &o.,  57,  63,  74. 

Straw,  stack  of,  setting  fire  to,  369. 

Street,  metal,  glass,  or  woodwork  attached  to,  stealing,  204. 

Sudden,  combat,  death  in,  28. 

Suffocate,  attempt  to,  57,  62,  74. 

Suicide,  person  present  abetting,  principal  in  second  degree,  128. 

Summary  conviction  for  assault,  92;  for  offences  against  the  person,  how,  134: 
for  larceny,  &c,  how,  324,  328, 329,  330, 338 ;  for  receiving,  323;  for  mali- 
cious injuries,  415,  423;  fur  forgery,  479;  and  against  the  Act  relation 
to  the  coin,  527. 

Sureties  for  the  peace,  in  offences  against  the  person,  132;  against  the  Larcenv 
Act,  337;  against  the  Forgery  Act,  493;  and  against  the  Act  relating  to 
cdn,  527. 

Suspected  (lenions  may  be  apprehended,  for  offences  against  the  person,  124; 
against  the  Larceny  Act,  328 ;  and  against  the  Act  fur  malicious  injuries , 
423 
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Swans,  siealiiig,  155. 

T. 

Tackle  of  aoglen  may  be  seized,  193. 

Taking,  in  lareenj,  145,  174;  an  indictment  for  a  single  taking,  cvitioiice  inaj 
be  given  of  several,  175. 

Taking  fish  in  water  belonging  to  a  dwelling  boose,  192. 

Taking  hares  in  a  warren  by  night,  188. 

Taking  reward  for  helping  to  stolen  goods,  325. 

Telegraphs,  damage  to,  393,  394;  attempting  to  damage  them,  395. 

Tenant  in  common,  goods  of,  how  described  in  indictment  for  laroenjr,  1 C6,  1 70. 

Tenant,  larceny  by,  292. 

Tenant,  noAlieionsiy  injoring  his  house,  &c.,  361. 

Thrashing,  machines  for,  destroying  or  damaging  them,  365.^ 

Threatening  to  accou»e  of  crime,  letter,  with  intent  to  extort,  229;  amisiiig  or 
threatening  to  accnse  of  crime,  with  intent  to  extort,  232,  233. 

Threatening  to  destroy  boildings,  ships,  &c.,  letter,  409. 

Threatening  to  kill  or  morder,  letter,  64. 

Threats,  in  robbery,  216. 

Threats,  to  induce  persons  to  execute  deeds,  &e.,  234. 

Throwing  corrosive  floid  npon  a  person,  79,  80. 

Throwing  gunpowder  into  or  near  a  ship,  with  intent,  &c.,  405. 

Throwing  down  stones  by  workmen,  and  killing,  what  offence,  42. 

Throwing  stones  on  the  engine  or  carriages  of  a  railway,  84,  395. 

Toll  bar,  destroying,  392. 

Tools  for  coining,  making  or  having,  516;  conveying  them  out  of  the  mint,  517. 

Towing  path  on  a  canal,  &c.,  breaking  or  destroying,  384. 

Trade,  buildings  for,  setting  fire  to,  347  ;  rioters  destroying  or  ilHinu^ing, 
357,  360. 

Transfer  of  stock,  forging,  449. 

Trees,  rooting  up  or  destroying,  206,  208,  210u 

Trial  in  Uurceny,  334. 

Trial  of  murder  committed  abroad,  50;  trial,  where  the  death  or  wound  is  in 
England,  51. 

Trick  or  artifice,  larceny  by.  145. 

Trees,  destroying  or  damaging,  372,  374,  412. 

Trustee,  meaning  of,  in  larceny,  &c,  142;  property  of,  how  described  in  lar- 
ceny, 170. 

Trustees,  frauds  by,  293 — 297  ;  trustees  fraudulently  disposing  uf  pro- 
perty, 299. 

Tumult,  killing  in,  what  offence,  126. 

Tunnel,  brsaklng  down  or  damaging,  384. 

Turf,  stack  of,  setting  fire  to,  369. 

Turnpike  gate  or  toll  house,  destroying,  392. 

Turnpike  road,  goods  belonging  to,  how  described  in  Urceny,  1 70. 

U. 

Undsbtakino  for  the  payment  of  money,  forging,  470,  473. 
Underwood,  rooting  up  or  destroymg,  206,  208,  210,  372,  374,  412. 

CO  2 
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Underwritere,  destrojing  a  abip  to  prejudice  them,  402. 

Unioiif  goods  of,  how  described  in  luixnjf  170. 

Universitjy  works  of  «rt  in,  destrojing  or  damaging,  396. 

Unnatural  ofienoes,  120. 

Uttering  connterfeit  coin,  503,  504,  nttering  it,  having  other  fiilse  coin,  504; 

uttering  it  a  second  time,  505,  508;  uttering  defiued  coin,  512. 
Uttering  counterfeit  copper  coin,  511. 
Uttering  counterfeit  foreign  coin,  510,  514. 
Uttering  a  forged  instrument,  indictment,  443;  evidence,  443;  nttering  foraged 

deeds,  bonds,  464;  receipts,  472. 

V. 

Valuablk  security,  what,  143;  larceny  of,  196;  inducing  a  person  bj  threats 
to  execute  sudi  security,  234,  313;  pmbeulement  of,  by  derks  or  ser- 
vants, 277 ;  by  persons  in  the  Queen*s  service  or  by  the  polioe,  288>,  290; 
bankers,  merchants,  &c.  embezaling  it,  294. 

Vegetables  in  a'  garden,  stealing,  210,  375. 

Vegetable  productions,  setting  fire  to,  367. 

Venison,  having,  186. 

Venue,  in  larceny,  334;  in  murder  committed  abroad,  50:  in  embenlement  by 
persons  in  the  Queen*8  service,  or  by  the  police,  288 ;  in  forgery,  486 ;  in 
ofiences  relating  to  the  coin,  521. 

Vessel  in  distress  or  wrecked,  assaulting  officer  on  account  of  his  pieflenrlni; 
it,  86. 

Viaduct,  destroying  or  damaging,  391. 

Violence,  what,  in  robbery,  215;  in  assault  with  intent  to  rob,  223;  in  inducing 
persons  to  execute  deeds,  234. 

W. 

Wager,  pretended,  larceny  by,  151. 

Waggonway  of  a  mine,  damaging  or  destroying,  382. 

Warehouse,  breaking  and  entering,  and  stealing,  256 ;  setting  fire  to,  347 ; 

damage  to  by  rioters,  357,  360. 
Warps  of  silk,  &c.  breaking  or  damaging,  362,  364. 
Warrant  of  attorney,  cancelling  or  obliterating,  203;  forging,  475. 
Warrant  of  a  justice,  officer  justified  in  executing,  however  obtained,  15,  16; 

how,  if  defective,  17. 
Warrant  to  apprehend  for  larceny,  328. 
Warrant  to  search  for  gunpowder,  413;  for  paper,  &c  fior  forged  bank  notes 

488,  489. 
Warrant  for  payment  of  money,  forging,  466,  477;  stealing,  197. 
Warren,  taking  hares  or  rabbits  in,  at  night,  188. 
Water,  conveying  into  a  mine,  379. 

Weaving,  loom  or  machine  for,  destroying  or  damaging,  362. 
Weighing  engine  of  a  toll  bar,  throwing  down  or  damaging,  392. 
Weir  of  a  river,  &c,  damaging  or  destroying,  384. 
Wharf,  destroying  or  damaging,  384;  removing  piles  supporting  it,  386. 
Wharf,  stealing  goods  from,  265.  267. 
Whipping,  sentence  of,  131,  338. 
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Wife  cannot  be  guilty  of  larceny  of  the  goods  of  her  husband,  165. 

Will,  Urceny  of,  201 ;  forgery  of,  465,  484. 

Wire  of  a  telegraph,  breaking  or  damaging,  394. 

Witness  against  a  receiver,  the  thief  may  be,  315. 

Woman,  abduction  of,  against  her  will,  108. 

Wood,  placing  on  a  raUway,  84,  393 ;  or  casting  it  on  a  railway  engine  or 
carriage,  84. 

Wood  fixed  to  land,  stealing,  204. 

Wood,  stack  of,  setting  fire  to,  369. 

Wood  or  plantation,  setting  fire  to,  368. 

Woollen  goods  in  process  df  muuutacture,  stealing,  264;  destroying  or  damag- 
ing, 362,  363. 

Workhouse,  goods  of,  how  described  in  an  indictment  for  larceny,  170. 

Works  of  art,  in  churches,  mu£>enms,  &o.  destroying  or  damaging,  396. 

Wounding,  51,  53,  66,  70,  73;  wound,  what,  54. 

Wounding  an  officer,  on  account  of  his  preserving  wreck,  86. 

Wounding  cattle,  398,  399;  dogs  or  other  animals,  400;  letter  threatening  to 
wound  cattle,  409. 

Wounding  deer,  183,  185. 

Wreck,  impeding  a  person  in  saving  his  life  from.  65. 

Wreck,  assaulting  an  officer  for  his  pnserving,  86. 

Wreck,  stealing  from,  268;  having  wrecked  goods,  269;  offering  them  tor  sale, 
270. 

Wreck,  destroying,  or  articles  belonging  to  it,  408. 

Writ,  foi^ng,  475. 

Written  instruments,  larceny  o^  196. 


THE   END. 
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Trevor  on  the  Taxes  on  Succession.    Second 
Edition,  1860. 

A  Diirett  of  the  Statntes  and  Caaet  (inclndinfr  those  of  Scotland  and  Ireland) 
'  relatinif  to  the  Probate.  Leiracy,  and  Succession  Duties.    With  Practical 

Observations  and  ( >fiicial  Forms.  Second  Edition.  By  C.  C.  Tsbtoe,  Esq. 
ISmo.  (1800),  ISs.  cloth. 

AU  the  Common  Law  Procedure  Aete^  and  ait  the  Acts  and  Rulee  rtUMmg  to 

TriaU  of  Jeouet  of  Fo/cU  :— 

Finlason's  Common  Law  Procedure  Acts 
of  1852,  1854,  and  1860. 

With  Notes,  and  the  Forms  and  Rales,  to  which  are  prefixed,  or  appended, 
all  the  Acts  (or  portions  of  Acts)  relating^  to  Common  Lair  Proceaure,  or 
the  Trial  of  Issues  of  Fact,  in  the  Coarts  of  Common  Law,  Chancery,  or 
Probate,  with  the  rules  of  each  Court  respectively,  adapted  to  the  use  of 
Practitioners  in  all  the  Courts,  and  also  to  the  use  of  Students.  By  W.  F. 
FiNLAsoN,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law,  Editor  of  "  The 
Common  Law  Procedure  Acta,  1852  and  18M."    13mo.  price  lOs.  Od.  cloth. 


Finlason's  Brief  and  Practical  Exposition 
of  the  Law  of  Charitable  Trusts, 

With  special  reference  to  the  Jurisdiction  of  the  Commissioners  of  Chari- 
ties ;  containinif  also  all  the  Charitable  Trusts  Acts ;  with  Notes,  and  the 
Rules,  Minutes,  and  Orders  of  the  Court  of  Chancery  and  the  Commis- 
sioners of  Charities.  By  W.  F.  Finlason,  Esq.,  of  the  Middle  Temple, 
Barrikter-at-Law,  Editor  of  **  The  ChariUbleTrusU  AcUof  1853  and  1855.** 
12mo.  (1860),  price  7s.  doth. 

Greenwood's  Manual  of  Conveyancing. 

A  Manual  of  the  Practice  of  Ck>nveyancinfp,  showin|C  the  Present  Practice 
relatinic  to  the  daily  routine  of  Conveyancinir  in  Solicitors'  Offices.  To  which 
are  added,  0>nci8e  Common  Forms  and  Precedenta  in  Conveyancing,  Con- 
ditions of  Sales,  Conveyances,  and  all  other  Assurances  in  constant  use. 
By  O.  W.  Obbbii WOOD.    3d  Edit,  enlarged  (1858),  in  12mo.  10s.  6d.  cloth. 


"  The  Infoitnation  under  thess  heads  is  Just  of  that  ordinary  uractical  kind  whieh 
is  Isamod  from  experlenoe,  and  is  not  to  be  gathered  fhmi  treauses. 

**  The  work  ts  well  doo^  and  will  be  very  useful  to  the  daas  for  whom  it  Is 
inteDded."-/i(r<«e,  May  S,  ISCtf. 


Valuable  Law  Works  lately  published. 


Frideauz's   Precedents   in   Conveyancing* 
Third  Edition. 

With  DisserUtions  on  its  Law  tnd  Practice.  Bf  Febobeick  Pbidbaux. 
Esq.,  Barrister-4it-Law.  The  Third  Edition^  oonsiderablr  enlaifed  and 
improved,  both  by  the  elaboration  and  extension  of  the  Dissertations,  and 
by  the  addition  of  upwards  of  One  Hundred  Precedents,  in  royal  8tu. 
(1858),  price  jffi.  las.  cloth. 

'*  lu  onndxuion,  we  most  giys  Mr.  Prldeanx  credit  for  the  esie  which  he  has  evi- 
dently bentowed  upon  his  work.  Althoni^  from  the  very  nature  of  his  undettakiior 
he  hu  not  preiendiBd  to  notice  all  the  oonveyaodng  dednone  in  the  reports,  we  haw 
not  detected  any  instance  of  a  &nli  only  too  common  in  modem  law  books,  that 
of  neglecting  the  more  recent  authorities  by  which  the  law  msy  have  been  modiiied. 
This  virtue  of  industrlouf  accuracy,  oombmed  with  the  compnndioas  natoie  of  the 
work,  will,  we  think,  insure  for  Mir.  Prideanx's  work  a  oontinoanos  of  ths  popo* 
Urity  which  it  has  hithsrto  deservedly  enjoyed." 

flMicMon' Jowncl,  Msy.  90, 18B6. 

Cumin's  Manual  of  Civil  Law. 

A  Manual  of  Civil  Law ;  or.  Examination  in  the  Inatitntes  of  Justinian : 
beinfr  a  Translstion  of  and  Commentary  on  that  Woric,  with  an  Introdur- 
tion  on  the  History  of  the  Roman  Law.  By  P.  Cumin,  M.A.,  Barriater-at- 
Law.    In  12mo.  (185ft)  price  10a.  6d.  cloth. 

Coleman's  Chancery  Costs. 

Bills  of  CosU  in  Chancery  of  Plaintiff  and  Defendant :  also,  Coata  on  Ad- 
ministration, Summons  st  Chambera,  Claim,  and  other  Ftoceedinga,  in 
conformity  with  recent  Orders;  tofether  with  the  Scale  of  Feea  and  Charge* 
under  the  Order  of  aoth  January,  1857.  By  B.  Colbmam.  ad  Edition, 
in  royal  lamo.  price  7s.  fid.  cloth. 

Scott's  Costs   in   Common   Law,  Convey- 
ancing, &x$.,  1860. 

Bills  of  Costs  in  the  Superior  Courts  of  Common  Law,  the  New  Courts  of 
Probate  and  Divorce,  also  in  Parliament,  the  Crown  OlBce,  and  tlie  Qoeeti's 
Remembrancer'a  Office,  and  in  Bankruptcy,  Insolvency,  Conveynncinir* 
Criminal  Prosecutions  on  Circuit  and  st  Sessions,  ftc.,  inclndinf  Costa  of 
Interlocutory  Rules  snd  Orders  under  the  Common  Law  Procedure  Acta 
(1852  and  1854),  and  Bills  of  Exchanii^e  Act,  1855.  By  John  Soott,  Eaq., 
Barrister-at-Law.    Second  Edition,  in  royal  ISmo.  price  Jtl.  doth. 

*'  Taxation  of  OosU."  tn  n  Foster.  Vice4%soesUor  Wood  Mid  thst  Mr.  Scott's 
book  wss  s  competent  authority  upon  ths  snblset."— Xtast,  Uth  Dsesmbsr,  USA. 

**  Mr.  Scott's  work  is  wsll  known  to  ths  pnrfiMsion.  It  is  an  extensive  coUeedon 
of  taxed  bills  of  costs  in  sU  brsoches  of  pnotlos.  supplisd  to  him  nrobsbly  bj  tKr 
taxlnK^rassters.  Such  a  work  speske  for  itself.  Its  obvious  utility  is  its  best 
rsoommsndstion."— low  nmm,  18th  Ootbbsr,  1800. 

Succession  Duty  Discount  Tables, 

For  Calculatinf  the  amount  of  Diacount  to  be  allowed  on  SnccMsiona  to 
Real  and  Leaaehold  Estates,  on  a  novel  plan,  showinir  at  a  Glance  the  Rate 
and  Amount  of  Discount  to  be  allowed  on  Socceesioni  to  Real  and  Lense* 
hold  Estates,  when  it  is  desired  to  pay  the  Duty  In  Advsncc,  under  the 
provisions  of  the  40th  section  of  the  Statute,  16  ft  17  Victoria,  chapter  51. 
These  TablM  will  be  found  of  great  aerrice  to  persona  aarceedinf  to  Pro- 

G>rt^,  Solicitora,  Agenta,  and  otbera  concerned  in  the  payment  of  the 
uties  now  levied  on  all  Soccesaiona  to  Real  and  Lenathoia  Property.    By 
Aif  AcoovMTANT.    In  8vo.  prioe  3a.  6d.  cloth. 


Valuable  Law  Works  lately  published. 


Farliaxaentaiy  Costs. 


Relative  to  Private  Billa,  Election  Petitions,  and  Appeal  Canses;  together 
with  Allowances  to  Witnesses.  By  Edward  Webstbr,  Esq.,  Clerk  to  the 
Taxing:  Officer  of  the  House  of  Commons,  and  to  the  Examiaers  for  Stand- 
ing  Orders.    In  ISino.  price  5s.  cloth. 

"The  object  of  this  work  is  to  rIvs  the  scale  of  costs  allowed  to  Solicitors  in  rela- 
tion to  private  Bills  before  Parliament,  the  conduct  of  Election  Petitions  and  Appeal 
Causes,  and  the  Allowance  to  Witnesses.  The  connection  of  the  author  with  the 
Taxing-Offlce  of  the  House  of  Commons,  gives  authority  to  the  work,  which  has 
been  compiled  with  some  skUl,  snd  contains  a  very  useful  index,  by  which  the  costs 
alloired  (or  attendances,  time,  dravrinir,  copying,  and  perusing,  in  the  several  par- 
liamentary proceedings,  may  be  easily  ascertained." 

Solieiton*  Journal^  15th  October,  1880. 

Smith's  Manual  of  Equity  Jurisprudence. 
1861. 

A  Manual  of  Eqnitir  Jnriprudence,  founded  on  **  Story's  Commentaries  " 
and  Spence's  "  Eq^aitable  Jurisdiction,"  and  comprisiusr,  in  a  amall  compass, 
the  Points  of  Equity  usually  occurrin;  in  Chancery  and  Conveyancini?,  and 
in  the  General  Practice  of  a  Solicitor.  By  Josiah  W.  Smith,  B.C.L., 
Esq.,  One  of  Her  Majesty's  Counsel.  Sixth  Edition,  in  l3mo.  price  12a. 
cloth  lettered. 

**  The  &ct  that  it  has  gone  through  five  editions,  shows  how  well  it  has  been 
appreciated;  and  we  can  confidently  say  thai  the  sixth  edition  is  &r  the  best 
wiueh  has  yet  appeared."- Sb/teitorv*  Joumai,  9th  March,  1861. 

*'  Students  will  find  in  this  book  a  succinct  vet  comprehensive  view  of  the  leading 
prindpies  of  Equity  Jurlsnrudence ;  and  it  will  be  found  particularly  uiiefultoprac- 
tioners,  as  ctnitainfng,  witnln  a  small  space,  a  large  body  of  point*  and  principles 
constantly  arising  or  reouirlng  application  in  actual  business.  We  may  add,  that 
the  utility  ot  this  Manual  has  been  much  increased  by  reference  to  all  the  new  cases 
of  any  importance,  and  by  an  enlarged  and  copious  ludex."'-Jurut,  2d  March,  1861. 

Chancery  Orders,  1860.     (By  Authority.) 

The  Consolidated  General  Orders  of  the  Hi;b  Court  of  Chancery,  with 
RefTUlations  as  to  certain  Fees  and  Charges.  In  royal  8vo.  (I860)  price 
7s.  fid.  cloth. 

**  The  new  arrangement  of  the  Orders  leaves  nothing  to  be  wished  for ;  it  is  clear, 
convenient,  and  admirably  adapted  for  the  purposes  of  practice.  Although  the 
language  of  the  old  Orders  has  been  adhered  to  as  far  as  po^eible.  it  has  been  altered 
whenever  It  was  found  nscessary  for  the  purpose  of  adapting  them  to  the  present 
practice,  and  also  for  the  purpose  of  removing  those  doubts  and  difBculties  which 
so  frequently  arose  under  the  old  Orders."— .^air<«<,  Jan.  21, 1800. 

Rogers'  Law  and  Practice  of  Elections,  Elec- 
tion Committees,  and  Registration ; 

With  an  Appendix  of  SUtutes  and  Forms.  Ninth  Edition.  With  the 
Cases  before  Election  Committees  to  the  present  time.  By  F.  N.  Roobrs, 
and  F.  S.  P.  WoLrsRSTAN,  Esqs.,  of  the  Inner  Temple,  fiarristers-at-Law. 
In  1  thick  vol.  lamo.  (1859),  price  ^ei,  10s.  doth. 

Election  Cases,  1847-1856. 

Reports  of  the  Decisions  of  Committees  of  the  House  of  Commons  on  the 
Trial  of  Controverted  Elections,  durinir  the  Fifteenth  and  Sixteenth  Par- 
liaments  of  the  United  Kinf^om.  By  u.  Po  wbr  and  H.  Kodwbll,  Csqs., 
Barriatera-at-Law,  and  E.  L.  Dew,  Esq.,  M.A.,  one  of  the  Cnmmittee 
Clerks  of  the  House  of  Common^.    In  3  vols.  12mo.  price  jffl.  9s.  cloth. 

*9*  Vol,  JJ.y  Part  3,  eontainfng  the  Cant  from  1853  to  end  of  1856,  may 
h€  had  to  complete  eete^  price  10s.  td,  tewed. 


4  Valuable  Law  Works  lately  published. 

Thring's  Criminal  Law  of  the  Navy, 

Comprisinic  an  Introdactory  Sketch  of  the  Eariy  State  and  DiscipliDe  of  tb^ 
Navy,  the  Naval  Diidpline  Act  of  1860,  with  Notea  j  Criminal  Offeiieeaand 
their  PaDishment;  the  ConititutiOD  aod  Jariidlction  of  Courts  Martial; 
the  Forme  of  Procedure  and  Law  of  Kvidence,  applicable  to  trials  by  Courta 
Martial,  with  the  New  ReirnUtione  of  the  Admiralty,  and  a  copious  Index. 
By  Thbodoeb  Thmng,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law. 

ISearip  remdg. 

Hazlitt    and   Roche's    Law   of    Maritime 
Warfare. 

A  Manual  of  the  Law  of  Maritime  Warfare ;  embodying  the  Dedsioii*  of 
Lord  Stowell  and  other  Enfi^Ush  Judires,  and  of  the  Ameriran  Courts :  and 
the  opinion  of  the  most  eminent  Jarittt ;  with  an  Appendix  of  the  Official 
Documents  and  Correspondence  in  relation  to  the  present  War.  By 
William  Haklttt  and  H.  P.  Roohb,  Esq., Barristers-at-Law.  In  Itmo. 
(1834),  price  10s.  6d.  cloth. 

Moore's  Solicitor's  Book  of  Practical  Forms. 

Containinii^  an  Abridgement  of  the  Stamp  Acts;  a  variety  of  nseW  Forms 
and  Instructions  not  to  be  found  in  the  Text-books,  but  constsBtly 
required  in  Solicitors*  Offices,  especially  with  reference  to  Common  Ap- 
prenticeships, Contiitions  of  Sale.  Contracts,  Statutory  Declarations. 
Fy)werB  of  Attorney  and  Wills ;  and  to  the  Preparation  of  Annuity.  Leirac)*, 
and  Residuary  Accounts,  and  Applications  for  Increase  and  Return  of 
Duties  on  Probates  snd  Letters  or  Admmistration ;  with  numerous  Vnria- 
tions.  Schedules,  and  Tables,  showing  the  different  Rates  of  Doty,  and 
the  Amount,  from  One  Penny  to  ^ffioo.  By  Hbnry  Moons,  Esq.  In 
I2mo.  (1852),  price  7s.  6d.  cloth. 

Moore's   Instructions   for   Preparing   Ab- 
stracts of  Titles, 

After  the  most  improved  System  of  eminent  Conveyancers ;  to  which  is 
added  a  Collection  of  Precedenta,  showini?  the  Method,  not  only  of  abstract- 
ina:  every  species  of  Deeds,  but  slso  of  so  connecdnr  them  tocether,  bT 
collateral  Documents,  as  to  form  a  complete  Title.  Secotul  Edition,  with 
Gonsidersble  Additions.  By  Hbnry  Moork,  Esq.  In  I2mo.  (18A2).  price 
6s.  doth. 

Pratt  on  Contraband  of  War. 

The  Lsw  of  Contraband  of  War,  with  the  Reported  Cases  to  the  Present  Time, 
and  a  selection  of  Unreported  Cases  from  the  Pafiers  of  the  late  Rig^ht  Hon. 
Sir  Gborob  Lbb.  Tcirether  with  the  Foreign  Enlistment  Act,  and  the 
British  and  French  Proclamations  respecting  the  observance  of  neatrality 
in  the  present  War  in  North  America.  By  F.  T.  Pratt,  D.CL.  8vo.  (1861 ) 
price  10s.  cloth. 

Braithwaite's^  Record  and  Writ  Practice. 

With  Practical  Directions  and  Observations.  By  T.  W.  Braithwaitb,  of 
the  Record  and  Writ  Clerks*  Office.    In  8vo.  (1 858),  price  IBs.  cloth. 

"  Thcrs  is  quits  enooffh  of  business  oonneet«d  with  this  offies,  tc  Justify  the 
devotion  to  It  of  an  entire  volume,  aiul  the  work  oould  not  have  been  committed  to 
more  competent  hands.  Mr.  Bralthiraite  Is  officially  master  of  the  ba«tnees.  h^ 
access  to  the  best  eouroes  of  infurmation,  and  poesesses  the  roetboditial  miiKl 
nece««ary  to  the  construction  of  a  iiond  book  of  firaotice.    It  must  become  tki  book 

QDon  the  liraited  but  important  sul^ect  of  which  it  treats The  practitioner 

with  this  book  before  Mm,  could  scarcely  make  a  mistake,  for  It  tells  him  what  be 
is  to  do,  and  that  is  the  princiiial  reqoirement  and  purpose  of  a  hook  of  praftiee." 


Valuable  Law  Works  lately  published. 


Pratt's  Sea  Lights. 

A  Treatise  on  the  Law  retatinir  to  Sea  Liffhti,  and  the  Rnle  of  the  Road  at 
Sea;  with  the  New  Admiralty  Regulationt.    8vo.  (1858),  price  9e.  cloth. 

Pratt's  New  Admiralty  Begulations. 

Reapectin;  Sea  U^hta  and  Fog  Signals.    8vo.  la.  6d.  cloth. 

Petgrave's  Principal  and  Agent. 

A  Mannal  of  the  Law  of  Principal  and  Agent.  By  E.  C.  Pbtoratb.  In 
13mo.  (1857)»  price  7a.  ttd.  cloth. 

**  That  was  Mr.  PetgniTe's  detfgn,  and  he  haa  aooompUthed  It  with  much  ablUty, 
placing  in  the  hande  of  students  and  practitioners  in  a  small  volame  the  entire 
principles  of  this  Important  branch  of  the  law,  very  clearlv  stated  so  as  to  be  readily 
understood  and  remembered."— Lens  Tiaut,  May  SSrd,  1»7. 

Oaths  in  Common  Law. 

Forms  of  Oaths,  Affirmations,  Declarations,  and  Jurats ;  to  which  are 
added.  Forms  of  Recognisances  of  Bail  in  Error,  ftc,  to  be  talc  en  by  Com- 
missioners in  the  Country ;  with  Explanatory  Notes  and  Observations, 
and  the  Act  33  Vict.  c.  IR.  For  the  use  of  Commissioners  appointed  under 
the  Authority  of  that  Act.  By  Robert  Colb,  Solicitor.  In  fcp.  8vo. 
price  3a.  cloto. 

Burton  on  Beal  Property.    Eighth  Edition. 

An  Elementary  Compendium  of  the  Law  of  Real  Property.  By  W.  H. 
Burton,  Esq.  With  Notes,  showing  the  Alterations  in  the  Law  to  the 
present  Time;  to  which  is  now  prefixed  an  Introductory  Chapter,  givina:  a 
concise  Historical  Outline  of  such  parts  of  the  Law  as  have  been  the  sub- 
Ject  of  Statutory  Alteration.  By  Edward  Prisstlbt  Coopbr,  Esq., 
Barrister-at-Law.    In  8vo.  (1856),  price  ^l,  4s.  cloth. 

Smith's  Compendium  of  the  Law  of  Real 
and  Personal  Property,  1859. 

Connected  with  Conveyancing,  designed  as  a  comprehensive  and  concise 
Text  Book  for  Students  and  Practitioners.  By  Josiah  William  Smith, 
B.C.L.,  Esq.,  one  of  Her  Msjesty's  Counsel.  s»econd  Edition.  In  i  thicli 
vol.  8vo.  (185i»),  price  i6ri.  lOs.  cloth. 

Tilsley's  Digest  of  the  Stamp  Acts,  1861. 

A  Digest  of  the  Stsmp  Acts  and  the  Judicial  Decisions  on  the  Stamp  Laws, 
not  contsined  in  the  Author's  Treatise,  including  the  Probate,  Legacy,  and 
Succession  Duties;  with  Tables  of  all  the  Stamp  Duties.  By  Hugh 
TiLaLBY.  Assistant-Solicitor  of  Inland  Revenue.  Eighth  Edition.  8vo. 
(1861),  pnce  108. 6d.  cloth. 

*•*  This  work  forms  a  Supplement  to  the  Second  Edition  of  the  Treatise 
on  the  Sump  Laws,  by  the  same  Author. 

Tilsley's  Treatise  on  the  Stamp  Laws. 

By  HuoH  TiLSLBT,  Assistsnt-Solicitor  of  Inland  Revenue.  Second  Edi- 
tion. With  a  Supplement,  containing  the  Acts  of  1850, 1853,  and  1854,  and 
complete  Tables  of  Duties.    In  8vo.  (1854),  price  jffl.  lis.  6d.  boards. 

Ebsworth's  Law  of  Infants.   1861. 

A  Handy  book  on  the  Law  of  Infants.  By  John  Ebsworth,  Solicitor. 
In  12ino.  price  Ss.  cloth. 


6  Valuable  Law  Works  lately  pubUshed. 

Housman's   Precedents  in   Conveyancing. 
1861. 

A  Selection  of  Precedents  in  ConTeyancin^ ;  desimed  as  •  Handbook  of 
Forms  in  frequent  nse,  with  Practical  Nocea,  including  Notes  on  the  Con- 
veyancing Act  of  1860,  and  the  adoption  of  ita  provisions  in  actual  prac- 
tice.   By  FiLAMCia  Uoubman,  Barrister-at-JLaw.    In  8vo.  price  ISa.  cloth. 

Stone's  Petty  Sessions  Practice,  1861. 

With  the  Statutes,  a  List  of  Summary  Convictions,  and  an  Appendix  of 
Forms.  Seventh  Edition.  By  Thomas  Brll  and  Lswts  W.  Cavb, 
Esqrs.,  Barristers-at-Law.    l2mo.  price  I6a.  cloth. 

CONTENTS. 

Of  Justices  of  the  Peace  and  their  Court  of  Petty  Sessions— Of  Proceed- 
ings preparatory  to  the  Hearing  or  Trial  on  Summary  Conviction— The 
Hearing;  or  Mode  of  Trial  upon  Cases  of  Summary  Conviction-^-Of  the 
Proceedings  on  Summary  Conviction,  aubsequent  to  the  Hearing  or  Trial 
—Of  Summary  Proceedings  before  Justices  not  regulated  by  the  II  ft  ll 
Vict.  c.  49- Of  the  Ministerial  Duties  of  Justices  of  the  Peace— Sututes. 

Merrifield— The  Burgess'  Manual. 

A  Practical  Exposition  of  the  Constitution  of  Corporate  Towns,  aa  rego  • 
lated  by  the  various  Manicipal  Corporation  Acta ;  comprising  the  Pro- 
visions relating  to  the  Municipal  Elections,  the  Officera  of  the  Corporation, 
the  Town  CouDcil,  the  general  Government  and  Improvement  of  and  the 
Admin Rtration  of  Justice  in  Boroughs,  and  the  Grant  of  Cbartere.  Bv 
Frrdbric  MsRRiriBLD,  EsQ.,  Barrister-st-lLaw.  lamo.  (18S4)  price  &8. 
cloth. 

'*  Mr.  Merrifield  has  vsiy  well  aoeompllshed  Us  diffleolt  task." 

"  The  burgess  who  desires  to  understand  whst  are  his  privileges  sad  duties 
should  make  this  volume  his  mannsL"- lav  rtees.  Oct.  21, 1854. 

BOOK    OF    COSTS. 

Costs  in  the  Common  Law^  Probate,  and 
Divorce  Courts. 

By  E.  W.  Lk  Richb.    In  royal  ISmo.  price  6a.  cloth. 

CONTENTS. 

Coata  on  variooi  subjects  above  jff20. 

The  like  under  d!Vi. 

The  like  Probate  contentions. 

'I1ie  like  Probate  non-contentioos. 

The  like  Divorce. 

Observations  aa  to  aeveral  qoeattona  anon  coata. 
Scale  of  Stampa  on  Bonda  in  Probate  Conrt. 

The  like  on  Probates. 

The  like  of  Fees  in  Probate  Court. 

The  like  of  AUowancea  to  Attomeya. 

The  like  of  Fees  and  Chargea  in  Divorce  ConrL 

Analysis  of  Decisions  upon  Costs  sometime  prior  to,  and  aance  the 

passing  of  Common  Law  ProMdure  Act,  183S. 
Scale  of  Sheriff's  Fees. 

It  may  be  stated,  that  most  of  the  Bills  have  been  drawn  ftom  each  as 
have  actually  been  taxed  by  the  Masters ;  and,  consequently,  sack  aaprr- 
vision  must  insura  advantagea  which  fiilla  that  have  not  been  taxed  (bosr. 
ever  well  drawn)  cannot  possess. 


SELWYN'S     NISI     FRIUS. 


Twelfth  Edition,  with  a  Sctpfleicbkt  containing 

Sammaxy  of  the  Law  of  Bankruptcy  with  reftrenoe  to  dnostiaBS  that 
arise.  Actions  at  Law  as  Amended  Ifj  the  Bankmptoy  Act,  IStfL 

In  2  wh,  royal  Suo.  1859  -60,  price  £2  IQs.  doii, 

lELWTN'S    ABRIDGMENT    OF    THE 
LAW  OF  NISI  PBIUS. 

WELrrn  Edition,  with  coksidbsablb  altebations  ajstd  additions. 
By  DAVED  power,  Esq., 

One  of  Her  M^leity*!  Coaniel,  Recorder  of  Ipswich. 


•^# 


TAe  Supplement  may  be  had  eeparateftf^  price  cfoih. 


'*  No  book  has  shown  by  iti  lonfceyitr  the  oririnat  strength  and  aonndm 
I  constitution  more  tban  Selwyn's  NUi  Prias.  It  is  one  of  the  standard  cli 
the  law  to  be  found  in  every  professional  man's  library  in  the  kinicdom,  and 
e  lapse  of  years  hss  but  proved  its  value  and  excellency.  Selwyn's  Abridi^- 
ent  of  the  Law  of  Nisi  Priushas  now  reached  its  twelfth  edition ;  and,  in  conse- 
lence  of  the  very  able  revisal,  and,  we  may  almost  asy,  in  some  puts  of  the 
ork,  the  ailmirable  Judgment  and  care  displayed  by  Mr.  Power  in  the  entire 
•construction  of  aome  of  the  most  important  chapters  of  the  work,  ita  value  is 
ihanced  greatly—alike  to  the  student  and  the  practitioner  in  both  bmncbes  ^ 
le  profession.  ...  In  brin^ingp  our  notice  or  the  twelfth  edition  of  Setwyn'a 
isi  Prios  to  a  close,  we  can  assure  Mr.  Power  that  he  has  fully  succeeded  in  the 
horious  task  which  he  has  undertaken.  The  whole  profession  will  feel  that  it  is 
(tebted  to  him  for  a  work  that  is  in  every  way  deservinf?  higrh  praise  and  recom- 
cndation.  A  new  edition  of  Selwyn's  Nisi  Prius  has  lont;  been  wanted  by 
udents,  attorneys,  and  counsel,  and  at  last  we  are  happy  to  say  the  task  has 
*en  accomplished,  and  a  work  produced  that  ourht  to  be  found  on  the  abelves  of 
rery  professional  man's  library  in  the  kingdom." 

County  Cotrars*  CRROKiCL«,Jiily  1, 18S9. 
**  We  may  be  sure  that  a  law  book  which  paaaes  throni^h  <  twelve  editions'  has 
?en  fully  tested  and  generally  approved  of  by  the  Profession.    The  work  before 

I  comes  with  this  high  recommendation,  and  has  well  earned  its  title  to  a 
^newal  of  its  term  on  the  (ground  of  public  utility.  It  is  a  good  sound  work, 
ell  conceived  and  well  arranjred— a  favourite  alike  with  the  law  student  and  the 
Ivocate  In  ftill  business.  A  Judicious  combination  of  old  and  modem  law,  of 
rinciples  and  practice,  renders  it  very  useful  as  a  book  to  be  carefully  studied, 
}  a  work  of  reference  in  chambers,  and  as  a  circuit  companion.  It  is  Hr  more 
;adable  than  the  works  which  bear  a  similar  title,  and,  indeed,  may  rather  be 
Tmed  a  treatise  upon  actions  at  law  than  a  mere  Nisi  Prins  book.  We  thank  the 
arned  editor  for  having:  riven  to  the  profession  an  excellent  edition  of  tbia 
iloable  work."— Jurist,  Jvme  4,  lfl59. 

"  On  the  whole,  therefore,  we  believe  that  we  can  conscientiously  recommend 
lis  new  edition  of  a  very  celebrated  work  to  our  readers.  It  has  throughout  the 
?pearance  of  having  been  worked  up  with  much  care;  and  Mr.  Powell's  reputa* 
on  is  no  slight  guarantee  that  this  industry  has  been  generally  successful.*' 

SoLiciTOBs'  Journal,  Mi^f  21, 1859. 
**  Great  was  the  reputation  of  Selwyn's  Nisi  Prius  in  our  younc  days.    It  was 
le  handbook  of  the  practitioner  in  office  or  chambers,  and  ike  authority  in 

II  the  courts.  The  law  and  the  practice  of  the  law  have  been  changed.  As 
e  have  him  now,  Selwyn  is  no  longer  an  antiquity ;  but,  resuscitated  by  Power. 
is  youth  is  restored,  so  that  he  combines  wliatever  of  wisdom  there  wss  in  him, 
ith  the  knowledge  of  this  latter  era  in  the  world's  history.  Seriously  Mr.  Powell 
as  reproduced  Selwyn."— Law  Times,  June  18, 1859. 
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